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Delinquent  cannot  be  confined  in  any  part  of  jail 389 
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MEDICAL  BOARD,  See  State  Medical  Board. 
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No.  1494 — In  the  Matter  of  the  Application  of  The  Carrollton 
Electrical  Company  for  Authority  to  Issue  its  Notes  in  the  Sum 
of  Thirty  Thousand  Dollars   ($30,000.00).    Prayer  Granted. 


(Dated  September  25,  1918.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came 
on  for  final  consideration  upon  the  application  of  The  Carrollton 
Electrical  Company,  (a  corporation  organized  under  the  laws  of 
Ohio),  asking  the  consent  and  authority  of  this  Commission  to  is- 
sue and  deliver  three  promissory  notes  of  the  principal  sum  of  ten 
thousand  dollars  each,  or  thirty  thousand  dollars  in  all,  bearing 
interest  at  the  rate  of  seven  per  centum  per  annum,  and  maturing 
in  not  to  exceed  five  years  after  date,  as  evidence  of  a  loan  of  such 
amount,  which  moneys  are  to  be  expended  in  the  changing  of  ap- 
plicant's generating  and  distributing  systems  from  single  phase 
to  three  phase,  and  the  making  of  such  other  necessary  perma- 
nent improvements  in  its  facilities  as  are  required  to  provide  ade- 
quate facilities  for  lighting  and  power  purposes  at  Carrollton, 
Ohio,  and  the  supplemental  and  amended  supplemental  application 
thereafter  filed. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

That  the  applicant  has  in  contemplation  a  reconstruc- 
tion of  its  entire  plant  as  a  three  phase  system,  at  an  approxi- 
mate cost  of  some  $29,100.00,  and  the  construction  of  other 
additions  and  extensions  to  its  facilities,  the  cost  of  which  will 
not  be  less  than  the  sum  of  $840.00,  and 

That  the  issue  of  applicant's  said  notes  is  reasonably  re- 
quired and  the  money  to  be  procured  thereby  necessary  for 
the  construction,  completion,  extension  and  improvement  of 
applicant's  facilities, 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  of  said 
notes  and  the  disposition  of  the  loans  procured  thereby  should  be 
granted. 

And  it  appearing  that  the  applicant  now  has  issued  and  out- 
standing capital  stock  of  the  total  par  value  of  fifteen  thousand 
dollars,  the  Commission  further  finds,  in  view  of  the  conditions 
now  obtaining  in  the  financial  markets  and  surrounding  the  sale  of 
securities,  that  consent  and  authority  should  be  granted  the  ap- 
plicant to  issue  its  said  notes  of  the  principal  sum  of  fifteen  thou- 

1 


2  Department  Reports 

sand  dollars  in  excess  of  its  outstanding  capital  stock.  It  is  there- 
fore, 

Ordered,  That  said  The  Carrollton  Electrical  Company  be,  and 
it  hereby  is  authorized  to  issue  and  deliver  promissory  notes,  bear- 
ing interest  at  the  rate  of  seven  per  centum  per  annum  payable 
semi-annually,  secured  by  a  mortgage  on  its  plant  and  property, 
and  maturing  in  not  to  exceed  five  years  after  date,  of  the  total 
principal  sum  of  thirty  thousand  dollars  ($30,000.00).  It  is 
further 

Ordered,  That  the  loans,  in  evidence  of  which  said  notes  are 

to  be  issued,  shall  be  expended  for  the  following  purposes,  and  no 

others,  to  wit: 

The  payment  of  the  total  cost  of  changing  applicant's 
generating  and  distributing  system  from  single  phase  to  three 
phase,  the  estimated  cost  of  which,  as  set  forth  in  a  detailed 
estimate  submitted  in  evidence  herein  (which  hereby  is  made 
a  part  of  this  order  by  reference)  is  the  sum  of  $28,160.00, 
and  the  provision  of  other  additions,  extensions  and  improve- 
ments to  applicant's  plant  which  may  be  required  to  provide 
adequate  facilities  for  lighting  and  power  purposes  at  Car- 
rollton, Ohio, 

It  is  further 

Ordered,  That  applicant  credit  its  capital  account  with  the 
sum  of  two  thousand,  six  hundred  dollars  (being  the  original  cost 
of  one  120  K.  W.  133  cycle  generator  and  one  80  K.  W.  133  gen- 
erator to  be  displaced  by  the  said  reconstruction  of  its  plant)  in 
five  installments  of  five  hundred  and  twenty  dollars  per  year  for 
each  year  during  the  next  succeeding  five  years.     It  is  further 

Ordered,  That  the  issue  of  applicant's  said  notes  of  the  prin- 
cipal sum  of  fifteen  thousand  dollars  in  excess  of  its  issued  and 
outstanding  capital  stock,  and  the  expenditure  of  the  moneys  pro- 
cured by  the  issue  of  said  excess  of  notes,  be  and  hereby  they 
specifically  are  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission as  follows :  Of  the  issue  and  disposition  of  said  notes  and 
the  amount  of  the  loan  procured  thereby  which  shall  be  not  less 
than  the  principal  sum  of  the  notes  issued  in  evidence  thereof; 
semi-annually,  within  fifteen  days  after  the  close  of  each  calendar 
semi-annual  period,  of  the  expenditure  of  said  loans  pursuant  to  the 
terms  and  conditions  of  this  order,  and  annually,  of  the  extin- 
guishment of  the  prescribed  installment  of  displaced  capital  in- 
vestment as  hereinbefore  set  forth. 
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No.  1525 — In  the  Matter  of  the  Application  of  The  Cleveland, 
Painesville  and  Eastern  Railroad  Company  for  Consent  and 
Authority  to  Make  and  Enter  into  an  Agreement  for  an  Exten- 
sion of  the  Maturity  Date  of  its  Twenty-five  Year  Five  Per  Cent. 
First  Mortgage  Gold  Bonds  and  its  First  Consolidated  Mortgage 
Five  Per  Cent.  Gold  Bonds*    Prayer  Granted. 


(Dated  September  27,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  application  of  The  Cleveland,  Paines- 
ville and  Eastern  Railroad  Company,  (a  corporation  organized  and 
existing  under  the  laws  of  Ohio,  with  now  outstanding,  among 
other  capital  obligations  and  securities,  $500,000.00,  principal  sum, 
of  twenty  year,  five  per  cent  first  mortgage  gold  bonds,  dated 
April  1,  1896,  the  maturity  of  which  bonds  was  heretofore,  by 
agreement  between  said  company  and  the  trustees  under  the  mort- 
gage securing  the  same  and  the  bondholders,  extended  to  Octo- 
ber 1,  1916,  and  $1,131,000.00,  principal  sum,  of  first  consolidated 
mortgage,  five  per  cent,  gold  bonds,  maturing  October  1,  1918), 
asking  such  consent  and  authority  of  this  Commission  as  will 
authorize  it  to  consummate  an  arrangement  negotiated  with  the 
parties  in  interest,  whereby  the  maturity  date  of  said  first  mort- 
gage and  said  first  consolidated  mortgage  bonds  will  be  extended 
to  October  1,  1923,  in  consideration,  among  other  things,  of  the 
payment,  by  applicatn,  during  such  extended  period,  of  two  per 
cent  additional  interest  per  annum. 

The  Commission,  being  fully  advised  in  the  premises,  and  hav- 
ing taken  into  consideration  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  finds  that 
it  will  be  much  more  advantageous  to  the  applicant  to  reorganize 
its  said  indebtedness  by  negotiating  and  extension  of  said  bonds 
and  assuming  such  additional  interest  charge  than  to  sacrifice 
Dew  securities  at  discounts  which  would  now  have  to  be  offered  to 
market  any  new  securities  to  obtain  the  funds  necessary  for  the 
payment  and  discharge  of  said  first  mortgage  and  first  consoli- 
dated mortgage  bonds  upon  October  first,  should  the  maturity  date 
thereof  not  be  extended,  and  it  appearing  that  some  manner  of 
discharging  or  postponing  the  payment  and  discharge  of  said 
obligations  must  be  provided  on  or  before  the  first  day  of  Oc- 
tober, 1918,  the  Commission  further  finds  that  in  view  of  the  sat- 
isfaction of  the  trustees  for  and  the  holders  of  said  bonds  there- 
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» 
with,  the  said  extension  of  the  maturity  date  of  said  bonds  is  nec- 
essary and  required,  and  the  Commission  is  satisfied  that  its  con- 
sent and  authority  therefor  should  be  granted.    It  is  therefore 

Ordered,  That  said  The  Cleveland,  Painesville  and  Eastern 
Railroad  Company  be,  and  it  hereby  is  authorized  to  extend  to  the 
first  day  of  October,  A.  D.  1922,  the  maturity  date  of  its  first 
mortgage  five  per  cent,  gold  bonds,  of  which  $500,000.00,  prin- 
cipal sum,  are  issued  and  outstanding,  and  of  its  first  consolidated 
mortgage  five  percent,  gold  bonds,  of  which  $1,131,000.00,  prin- 
cipal sum,  are  issued  and  outstanding,  and  to  pay,  during:  the 
period  of  such  extension,  an  additional  two  (2)  per  centum  inter- 
est per  annum  thereupon,  all  in  accordance  with  the  terms  set  forth 
in  the  agreement  providing  for  said  extension,  a  copy  of  which, 
marked  "Exhibit  B,"  is  appended  to  the  application  herein,  and  to 
execute  such  instruments  of  writing,  and  do  all  and  several  the 
things  necessary  to  be  done  to  secure  said  extension  of  the  maturity 
date  of  said  bonds,  and  to  perform  its  part  of  said  agreement  rela- 
tive to  such  extension  of  the  maturity  date  of  said  bonds  and  the 
payment  of  said  additional  two  per  centum  of  interest  annually 
upon  the  same. 

And  it  appearing  that  the  applicant  now  has  issued  and  out- 
standing bonds  in  excess  of  its  issued  and  outstanding  capital 
stock,  it  is  further 

Ordered,  That  this  Commission  do  hereby  specifically  consent 
to,  authorize  and  approve  the  extended  existence  as  issued  and 
outstanding  bonds  of  the  excess  of  applicant's  said  outstanding 
bonds  above  its  outstanding  capital  stock  for  and  during  the  said 
extended  period  thereof.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  consummation  of  such  extension  of  the  maturity  of  said 
bonds. 
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Where  a  Person  Meets  an  Injury  by  Accident  in  His  Home  County 
and  Is  Taken  to  a  Hospital  in  Another  County  Where  He  Dies 
and  There  Is  Ground  for  Suspicion  that  Death  Was  Caused  by 
Criminal  Negligence  or  Violence,  an  Inquest  Should  Be  Held  by 
the  Cormier  of  the  County  in  which  Such  Person  Dies.  In  Holding 
Such  inquest  the  Coroner  Cannot  Compel  the  Attendance  of  Wit- 
nesses Residing  Outside  of  His  County.  If  Such  Witnesses  Do 
Attend  They  May  Be  Paid  Under  the  Provisions  of  Section  3012, 
G.  C.  There  Is  no  Provision  for  the  Forwarding  of  a  Report  of 
the  Coroner  to  the  Authorities  of  the  County  in  which  Such 
Accident  Occurred.  However,  in  the  Interest  of  Justice,  the 
Coroner  Should  Forward  Such  Information  as  He  May  Obtain 
to  the  Authorities. 


Opinion  No.  1478—  (Dated  September  26,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentleman:    I  have  your  letter  of  August  5, 1918,  which  reads: 

"We  respectfully  request  your  written  opinion  upon  the  fol- 
lowing matters: 

1st:  A  resident  of  another  county  meets  with  an  accident  in 
his  home  county  and  is  rushed  to  a  Columbus  hospital  for 
treatment  and  dies  therein  after  a  period  of  time.  Is  such  body 
'found  within  the  county'  within  the  meaning  of  Section  2865  G.  C, 
and  is  it  within  the  province  of  the  cororner  of  Franklin  County 
to  ascertain  whether  or  not  death  was  caused  by  unlawful  means? 
■^p,  2nd:  If  the  cororner  of  Franklin  County  has  jurisdiction 
in  such  cases,  can  he  compel  the  attendance  of  witnesses  from  the 
foreign  county  at  his  office  in  Franklin  county,  and  if  so,  what  are 
to|be  their  fees  and  by  whom  payable?" 

In  your  first  question  you  ask  whether  it  is  within  the  province 
of  the  coroner  of  Franklin  County  "to  ascertain  whether  or  not  death 
was  caused  by  unlawful  means  in  a  case  where  "a  resident  of  another 
county  meets  with  an  accident  in  his  home  county"  and  dies  in  Franklin 
County,  I  take  it  you  mean  to  ask  whether  or  not  the  coroner  of 
Franklin  county  may  hold  a  coroner's  inquest  in  such  cases.  Before 
determining  in  which  county  the  inquest  should  be  held  it  is,  of  course, 
necessary  to  determine  whether  an  inquest  should  be  held  at  all. 
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Section  2856  G.  C.  reads: 

"When  informed  that  the  body  of  a  person  whose  death  is 
supposed  to  have  been  caused  by  violence  has  been  found  within 
the  county,  the  coroner  shall  appear  forthwith  at  the  place  where 
the  body  is,  issue  subpoenas  for  such  witnesses  as  he  deems  neces- 
sary, administer  to  them  the  usual  oath,  and  proceed  to  inquire 
how  the  deceased  came  to  his  death,  whether  by  violence  from  any 
other  person  or  persons,  by  whom,  whether  as  principals  or  ac- 
cessories before  or  after  the  fact,  and  all  circumstances  relating 
thereto.  The  testimony  of  such  witnesses  shall  be  reduced  to 
writing,  by  them  respectively  subscribed,  except  when  stenographi- 
cally  reported  by  the  official  stenographer  of  the  coroner,  and,  with 
the  finding  and  recognizances  hereinafter  mentioned,  if  any,  re- 
turned by  the  coroner  to  the  clerk  of  the  court  of  common  pleas  of 
the  county.  If  he  deems  it  necessary,  he  shall  cause  such  witnesses 
to  enter  into  recognizance,  in  such  sum  as  may  be  proper,  for  their 
appearance  at  the  succeeding  term  of  the  court  of  common  pleas  of 
the  county  to  give  testimony  concerning  the  matter.  The  coroner 
may  require  any  and  all  such  witnesses  to  give  security  for  their 
attendance,  and  if  they  or  any  of  them  neglect  to  comply  with  his 
requirements,  he  shall  commit  such  person  to  the  prison  of  the 
county,  until  discharged  by  due  course  of  law." 

From  this  section  it  will  be  seen  that  inquests  are  only  to  be  held 
when  the  body  has  been  found  within  the  county  and  the  death  is 
supposed  to  have  been  caused  by  violence. 

It  was  said  by  former  'Attorney  General  Ellis,  in  an  opinion  ren- 
dered under  date  of  October  6, 1905,  found  in  Reports  of  the  Attorney 
General  for  that  year,  page  125;  "of  course  if  the  coroner  has  knowledge 
that  death  was  the  result  of  a  mere  accident  and  not  by  criminal 
negligence"  or  violence,  an  inquest  would  be  unnecessary. 

It  was  held  in  the  case  of  State  ex  rel  vs.  Bellows,  62  O.  S.,  307 ; 
"Within  the  meaning  of  Section  1221  Revised  Statutes  (now 
sec.  2856  G.  C.)  providing  for  inquests  by  the  coroner,  a  dead  body 
is'  found  within  the  county'  when  it  is  ascertained  to  be  in  the 
county;  and  death  is  supposed  to  have  been  caused  by  violence 
whenever  the  coroner  from  observation  has  substantial  reason  for 
believing  or  surmising  that  death  was  caused  by  unlawful  means. ' 

If  in  the  "accident"  you  refer  to  there  is  ground  for  a  suspicion 
that  death  was  caused  by  criminal  negligence  or  violence,  an  inquest 
should  be  held. 

As  to  the  county  in  which  this  inquest  should  be  held,  whether 
in  the  county  where  the  accident  occurred  or  where  the  death  occurred, 
the  following  is  found  in  13  C.  J.  1248: 

"An  inquest  is  properly  held  ih  the  territory  of  the  coroner  in 
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whose  jurisdiction  the  body  is  found,  without  regard  to  where  the 
death  occurred  or  where  the  injury  was  received." 

A  number  of  cases  are  cited  in  support  of  this  statement.    Among 

them  is  the  case  of  Moore  vs  Boxbutte  County,  78  Nebr.,  page  561, 

in  which  it  was  held: 

"Jurisdiction  to  hold  an  inquest  is  conferred  upon  a  coroner 
by  his  finding  and  custody  in  his  county  of  the  body  of  a  person 
who  has  apparently  come  to  his  death  by  violent,  mysterious  or 
unknown  means,  and  such  jurisdiction  is  not  defeated  by  the  mere 
fact  that  the  violence  was  inflicted  or  the  death  occured  in  another 
county." 

In  that  case  the  court  said  at  page  563: 

"As  to  the  latter  contention,  it  seems  to  us  sufficient  to  say 
that  whether  a  death,  caused  by  the  conduct  of  another  or  of 
others,  in  this  case  the  railway  trainmen,  is  due  to  innocent  acci- 
dent, or  to  wrongful  and  unlawful  negligence  or  malice,  can  only 
be  ascertained,  if  at  all,  by  inquiry  more  or  less  thorough,  and  that 
it  is  the  principal  function  of  coroners  to  make  inquests  for  the 
purpose  of  discovering  the  facts  in  such  cases.  As  respects  the 
former  of  these  objections,  we  think  that,  doubtless,  when  a  coro- 
ner finds  in  his  county  the  body  of  a  person  who  has  evidently 
come  to  his  death  by  violent  means,  although  he  may  have  reason 
to  suspect,  or  even  may  know,  that  the  violence  was  inflicted  out- 
side his  own  county,  he  has  a  very  wide  discretion  in  determining 
whether  the  circumstances  are  such  slk  to  require  an  official  investi- 
gation at  his  hands/' 

In  the  case  of  Pickett  v.  Erie  Co.,  3  Pa.  Co.,  23,  it  was  held: 
The  court  at  page  74  said: 

"An  inquest  is  properly  held  in  the  county  where  the  body  is 
found,  without  regard  to  where  the  death  occurred." 
The  court  at  page  74  said: 

"The  evident  meaning  and  intent  of  the  law  is  that  the  coro- 
ner's inquest  should  be  held  where  the  body  is  found.  It  must  be 
on  view  of  the  remains,  and  of  course  it  would  not  be  held  in  their 
absence,  although  an  inquest  should  be  summoned  and  met  where 
the  death  occurred." 


The  statutes  considered  in  these  cases  are  much  like  our  own  and 
in  answer  to  your  first  question  I  am  of  the  opinion  that  if  in  such  case 
you  refer  to  there  is  ground  for  suspicion  that  death  was  due  to  violence 
or  criminal  negligence,  the  coroner  of  Franklin  county  should  hold  the 
inquest. 
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Section  2858  of  the  General  Code  reads: 

"The  coroner  may  issue  any  writ  required  by  this  chapter, 
to  anyt  constable  of  the  county  in  which  such  body  is  found,  or  if, 
in  his  opinion  the  emergency  so  requires,  to  any  discreet  person  of 
the  county.  Every  constable,  or  other  person  so  appointed,  who 
fails  to  execute  any  warrant  to  him  directed,  shall  forfeit  and  pay 
twenty-five  dollars,  to  be  recovered  upon  the  complaint  of  the 
coroner,  before  any  court  having  jurisdiction  thereof.  Any  coro- 
ner who  refuses  or  neglects  to  perform  any  duty  herein  required 
of  him,  shall,  upon  indictment  and  conviction  in  the  court  of  com- 
mon pleas  and  the  proper  county,  be  fined  not  to  exceed  five  hundred 
dollars.  All  such  forfeitures  and  fines  shall  be  for  the  use  of  the 
county." 

I  can  find  no  statute  authorizing  the  constable  or  other  person 

to  go  outside  his  county  in  serving  subpoena  for  coroner's  inquest,  or 

do  I  know  of  any  provision  of  statute  which  authorizes  the  service  of 

such  subpoena  by  a  constable  or  other  person  of  such  other  county 

This  being  true,  I  am  forced  to  the  conclusion  that  the  coroner,  in 

holding  an  inquest  concerning  a  death  which  occurred  in  some  other 

county,  cannot  compel  witnesses  to  attend  from  such  other  cdunty. 

If  they  do  attend,  however,  they  may  be  paid  under  the  provisions  of 

section  3012  G.  C ,  which  section  provides  in  part: 

"Each  witness  in  civil  causes  shall  receive  the  following  fees-" 
*  *  *  ;  for  attending  a  coroner's  inquest,  $1.00  for  each  day  and 
the  same  mileage  allowed  a  witness  in  the  taking  of  depositions, 
to#be  paid  from  the  county  treasury;  ****." 

These  fees  are  payable,  as  the  section  indicates,  from  the  treasury 
of  Franklin  county.  Sections  2856  arid  2857  G.  C.  provide  that  the 
findings  of  the  coroner  are  to  be  returned  to  the  authorities  of  Franklin 
County.  It  is  true  that  if  any  prosecution  is  to  be  had  in  the  case  to 
which  you  refer,  such  prosecution  must  be  had  in  the  other  county 
where  the  accident  occurred,  and  it  might  seem  strange,  in  view  of 
this  fact,  that  Franklin  County  should  pay  the  expense  of  the  inquest. 
However,  the  duty  rests  upon  the  coroner  of  Franklin  County  and  no 
provision  is  made  for  any  reimbursement  to  Franklin  County  for  the 
expense  of  the  inquest  by  the  county  in  which  the  accident  occud 
Neither  is  there  any  machinery  provided  for  the  forwarding  of  any 
report  of  the  coroner  of  Franklin  County  to  the  authorities  of  such 
other  county.  However,  it  would  seem  that  in  the  interest  of  justice 
it  would  be  the  duty  of  the  coroner  of  Franklin  County  to  forward 
such  information  as  he  may  obtain  to  the  proper  authorities  of  the 
county  in  which  the  "accident"  or  violence  occurred. 
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The  Village  Marshal  is  Entitled  to  Fees  Under  Section  12385, 
General  Code,  Where  he  Transports  a  Prisoner  From  one  County 
to  a  Workhouse  in  Another  County  in  Cases  Coming  Within  the 
Provision  of  Said  Section.  Where  the  Village  Marshall  is  En- 
titled to  Fees  in  State  Cases,  Such  Fees  are  Paid  Out  of  the  Gen- 
eral Revenue  Fund  of  the  County  on  the  Allowance  of  the  County 
Commissioners,  as  Provided  in  Section  12385,  6.  C. 


No.  1495—  (Opinion  Dated  October  4,  1918). 

Hon.  G.  M.  Caldwell,  Prosecuting  Attorney,  Waverly,  Ohio: 

Dear  Sir:     I  have  your  letter  of  September  14,  1918,  as  fol- 
lows: 

"We  have  had  several  cases  under  the  so-called  'Tramp 
Law/  Sec.  13409,  General  Code.  In  four  cases  defendants 
were  sentenced  to  the  Columbus  workhouse  by  the  village 
mayor.  The  prosecutions  were  all  under  the  statute  and  not 
under  ordinance. 

"In  view  of  the  decision  of  the  court  of  appeals,  as  an- 
nounced in  Circular  No.  347,  September  19,  1917,  by  the 
Bureau  of  Inspection  and  Supervision  of  Public  Offices,  hold- 
ing that  a  chief  of  police  is  not  entitled  to  fees  in  state  cases, 
the  question  arises  whether  our  village  marshal  is  entitled  to 
fees  for  transporting  these  prisoners  to  the  workhouse. 

"The  bureau  plainly  states  that  no  fees  can  be  taxed  for 
either  a  chief  of  police  or  marshal. 

1.  Does  this  decision  in  any  way  affect  the  fees  prescribed 
by  statute  for  conveying  to  workhouse? 

2.  The  offense  being  under  the  statute  (Sec.  13409)  and 
not  under  an  ordinance,  can  the  marshal  be  allowed  the  fees 
prescribed  by  Section  4132,  General  Code?  And  can  they  be 
paid  out  of  the  county  treasury  ?  Or,  must  they  be  paid  from 
the  village  treasury?  Or  from  the  township  treasury?  You 
will  note  the  mayor  here  is  acting  as  ex-officio  justice  of  the 
peace. 

3.  The  defendants,  in  the  aforesaid  cases,  having  been 
convicted,  and  sentenced  and  transported  to  the  workhouse, 
can  the  county  commissioners,  in  any  event,  allow  the  fees 
of  mayor  and  marshal,  to  be  paid  from  the  county  treasury? 

4.  There  being  no  constable  available,  if  the  mayor,  act- 
ing as  ex-officio  justice  of  the  peace,  should  appoint  the  mar- 
shal as  special  constable  for  that  particular  case,  would  the 
marshal  be  entitled  to  the  fees  of  constable,  and  could  the 
commissioners  allow  and  pay  them  from  the  county  treas- 
ury?" 

The  decision  in  the  case  of  Haserodt  vs.  State,  6  Ohio  App. 
Rep.,  354,  had  reference  to  the  general  provisions  of  the  statute 
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regarding  the  fees  of  chiefs  of  police  in  state  cases,  and  only  af- 
fected the  fees  of  marshals  in  state  cases  in  so  far  as  these  fees 
were  based  upon  the  same  general  provisions  of  the  statute.  How- 
ever, special  provision  is  made  in  the  statutes  for  fees  in  connec- 
tion with  the  transportation  of  prisoners  in  such  a  case  as  submit- 
ted by  you. 

Section  12384  of  the  General  Code  provides: 

"The  commissioners  of  a  county,  or  the  council  of  a  mu- 
nicipality, wherein  there  is  no  workhouse,  may  agree  with  the 
city  council,  or  other  authority  having  control  of  the  work- 
house of  a  city  in  any  other  county,  or  with  the  board  of  dis- 
trict workhouses  having  a  workhouse,  upon  what  terms  and 
conditions  persons  convicted  of  misdemeanors,  or  of  the  vio- 
lation of  an  ordinance  of  such  municipality  having  no  work- 
house, may  be  received  into  such  workhouse  under  sentence 
thereto.  The  county  commissioners,  or  the  council  of  a  mu- 
nicipality, are  authorized  to  pay  the  expenses  incurred  under 
such  agreement  out  of  the  general  fund  of  the  county  or  mu- 
nicipality, upon  the  certificate  of  the  proper  officer  of  such 
workhouse." 

I  take  it  that  some  agreement  exists  under  this  provision  of 
law  by  virtue  of  which  the  prisoners  referred  to  in  your  communi- 
cation are  committed  to  the  Columbus  workhouse  by  the  village 
mayor. 

Section  12385,  G.  C,  provides: 

"The  sheriff,  or  other  officer,  transporting  a  person  to 
such  workhouse  shall  have  the  following  fees  therefor;  six 
cents  per  mile  for  himself,  going  and  returning,  and  five  cents 
per  mile  for  transporting  each  convict,  and  five  cents  per  mile 
going  and  coming  for  the  services  of  each  guard,  to  be  al- 
lowed as  in  penitentiary  cases,  the  number  of  miles  to  be  com- 
puted by  the  usual  routes  of  travel,  to  be  paid  in  state  cases 
out  of  the  general  revenue  fund  of  the  county  on  the  allowance 
of  the  county  commissioners,  and,  in  cases  for  the  violation  of 
the  ordinances  of  a  municipality,  by  such  municipality  on  the 
order  of  the  council  thereof." 

It  will  be  noted  that  this  section  makes  specific  provision  for 
the  fees  of  the  transporting  officer.  There  is  nothing  indefinite 
about  it  like  was  found  in  the  general  provisions  of  the  statutes 
regarding  the  fees  of  chiefs  of  police  and  marshals  in  the  case  of 
Haserodt  vs.  State,  supra,  and  therefore  this  section  is  not  dis- 
turbed by  that  decision.  However,  attention  might  be  called  here 
to  the  fact  that  this  statute  only  covers  cases  like  you  present, 
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viz.,  those  where  the  prisoner  is  being  transported  from  one  county 
to  a  workhouse  in  another  county. 

Section  4132,  G.  C,  to  which  you  refer  in  your  second  question, 
reads  as  follows: 

"The  officer  having  the  execution  of  the  final  sentence  of 
a  court,  magistrate,  or  mayor,  shall  cause  the  convict  to  be 
conveyed  to  the  workhouse  as  soon  as  practicable  after  the 
sentence  is  pronounced,  and  all  officers  shall  be  paid  the  fees 
therefor  allowed  by  law  for  similar  services  in  other  cases. 
Such  fees  shall  be  paid,  when  the  sentence  is  by  the  court, 
from  the  county  treasury,  and  when  by  the  magistrate,  from 
the  township  treasury." 

This  is  a  general  provision  concerning  the  fees  of  an  officer 
for  conveying  prisoners  to  the  workhouse,  and  is  without  applica- 
tion to  the  situation  you  present,  in  view  of  the  provisions  of  Sec- 
tion 12385,  above  set  out.  It  will  be  noted,  too,  that  since  the 
prosecutions  to  which  you  refer  are  made  under  state  statute,  the 
fees  of  the  marshal  are  to  be  paid  out  of  the  general  revenue  fund 
of  the  county  on  the  allowance  of  the  county  commissioners,  as 
provided  by  Section  12385,  G.  C. 

Answering  your  third  question,  beg  to  advise  that  while  in 
such  cases  the  fees  of  the  marshal  for  transporting  a  prisoner  to 
a  workhouse  in  another  county  are  to  be  paid  out  of  the  county 
treasury*  this  section  does  not  warrant  the  payment  to  the  mar- 
shal or  the  mayor  of  any  other  fees  in  connection  with  the  prose- 
cution. This  .department  has  heretofore  held,  as  the  Bureau  of 
Inspection  and  Supervision  of  Public  Offices  has  ruled,  following 
the  case  of  State  vs.  Haserodt,  supra,  that  the  marshal  can  collect 
no  fees  in  state  cases,  and  in  prosecutions  such  as  those  set  out  by 
you  this  would  be  true.  The  fees  of  the  mayor  are  to  be  governed 
by  the  other  provisions  of  the  statute  the  same  as  in  other  state 
cases. 

I  take  it  that  your  fourth  question  is  asked  with  a  view  to  se- 
curing the  payment  of  fees  to  the  marshal  for  transporting  pris- 
oners to  the  workhouse  in  such  cases  as  you  refer  to,  and  on  the 
assumption  that  no  provision  is  directly  made  by  statute  there- 
for. In  view  of  the  provisions  of  Section  12385,  to  which  refer- 
ence has  heretofore  been  made,  it  would  seem  unnecessary  to  give 
consideration  to  this  last  question. 
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Probate  Judge  Cannot  Charge  a  Fee  for  the  Approval  of  the  Ex- 
plosive Bond  Under  Section  5906,  General  Code,  and  His  Ap- 
proval of  Such  Bond  Need  not  be  Placed  on  Record.  The  Ap- 
proval of  the  Bond  Itself  Would  Seem  a  Sufficient  Record  of 
Such  Act  by  the  Probate  Judge. 


No.  1496—  (Opinion  Dated  October  4,  1918). 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen :    I  have  your  letter  of  recent  date  as  follows : 

"May  a  probate  judge  legally  tax  any  fee  for  approving 
sureties  on  a  bond  under  Section  5906,  G.  C,  or  any  other 
section  of  the  law  that  states  he  may  or  shall  approve  such 
sureties?  Is  such  approval  an  official  action  required  to  be 
entered  upon  the  journal  of  the  court,  and,  if  so,  is  same  to  be 
indexed  ?" 

Section  5906  of  Title  2,  Chapter    7,  relative    to    explosives, 

reads : 

"A  person,  partnership  or  corporation  shall  not  manufac- 
ture such  explosives  or  store  more  than  one  hundred  pounds 
thereof  without  giving  bond  in  the  sum  of  five  thousand  dol- 
lars in  such  county  in  which  such  explosives  are  manufac- 
tured or  stored,  to  the  county  commissioners  of  such  county, 
with  such  surety  or  sureties  as  is  approved  by  the  judge  of 
the  probate  or  common  pleas  court  of  such  county,  conditioned 
for  the  payment  of  all  damages  that  may  be  caused  to  per- 
sons or  property  by  reason  of  an  explosion  of  any  of  such 
substances  and  without  filing  with  the  chief  inspecor  of  work- 
shops and  factories  a  sworn  statement  that  such  bond  has 
been  approved  and  filed." 

The  fees  of  the  probate  judge  for  the  services  rendered  by 
him  are  set  out  in  Section  1601  and  1602  of  the  General  Code. 
In  neither  of  these  sections  can  be  found  any  fee  for  such  ser- 
vice as  the  judge  performs  under  Section  5906,  above  set  out. 

Section  1603  provides: 

"For  other  services  for  which  compensation  is  not  other- 
wise provided  by  law,  the  probate  judge  shall  be  allowed  the 
same  fees  as  are  allowed  the  clerk  of  the  court  of  common 
pleas  for  similar  services." 

The  fees  of  the  clerk  of  the  common  pleas  court,  to  which 
reference  is  made  in  Section  1603,  just  quoted,  are  provided  for  in 
Sections  2900  and  2901,  G.  C.     I  can  find  no  provision  in  these 
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sections  covering  any  such  service  as  is  rendered  by  the  probate 
judge  under  Section  5906,  G.  C.  It  is  true  that  Section  2900  pro- 
vides that  the  clerk  shall  receive  "for  taking  undertaking,  bond  or 
recognizance,  twenty-five  cents."  It  has  been  suggested  that  this 
service  is  perhaps  similar  to  that  rendered  by  the  probate  judge 
under  Section  5906,  but  I  am  not  inclined  to  thi§  view.  It  seems 
to  me  that  the  service  of  the  clerk,  to  which  reference  is  made  in 
Section  2900,  is  quite  different  from  that  rendered  by  the  probate 
judge,  and  after  careful  examination  of  the  statutes  I  can  find  no 
provision  authorizing  the  payment  to  the  probate  judge  of  any 
fee  for  his  approval  of  the  bond  under  Section  5906,  G.  C,  and 
must  therefore  conclude  that  no  fee  may  be  allowed  him  for  this 
service. 

Answering  your  further  inquiry  as  to  whether  or  not  the  ap- 
proval of  the  bond  under  Section  5906  is  such  an  official  action  as 
should  be  placed  upon  the  journal.  Section  1594,  G.  C.,  provides 
in  part: 

"Section  1594 :  The  following  books  shall  be  kept  by  the 
probate  court:  *  *  * 

"5.  A  journal  in  which  shall  be  kept  minutes  of  official 
business  transacted  in  the  probate  court,  or  by  the  probate 
judge,  in  civil  actions  and  proceedings.  *  *  * 

"1.  A  record  of  bonds,  in  which  shall  be  recorded  bonds 
of  executors,  administrators,  guardians,  trustees  and  as- 
signees which  have  been  taken  and  approved  by  him." 

I  do  not  believe  the  approval  of  the  explosive  bond  under  Sec- 
tion 5906  should  be  entered  on  either  of  the  above  records,  nor  do 
I  know  of  any  other  provision  requiring  or  authorizing  any  rec- 
ord of  such  action  to  be  made.  The  approval  of  the  bond  itself 
would  seem  a  sufficient  record  of  such  act  by  the  probate  judge. 


SUPREME  COURT 


The  Frisbie  Company  vs.  The  City  of  East  Cleveland. 

Municipal  Corporations  —  Contracts  —  Validity  —  Statutory 
Powers  and  Procedure  Control — Failure  to  Advertise  for  Bids- 
Section  2419,  Revised  Statutes— Waterworks — Agreement  to 
Reimburse  Private  Corporation—Installing  System  in  its  Allot- 
ment— Action  for  Cost  of  Construction — Invalidity  of  Contract 
as  Defense  by  City — Implied  Liability  and  Damages  for  Con- 
version— Public  Officers— Notice  of  Powers  and  Restrictions. 

1.  Where  a  statute  prescribes  the  mode  of  exercise  of  the  power  therein  con- 
ferred upon  a  municipal  body,  the  mode  specified  is  likewise  the  measure 
of  the  power  granted,  and  a  contract  made  in  disregard  of  the  express 
requirements  of  such  statute  is  not  binding  or  obligatory  upon  the  mu- 
nicipality. 

2.  No  valid  obligation  is  imposed  upon  a  municipality  by  a  contract  entered 
into  by  its  waterworks  trustees  in  1902  for  the  construction  of  an  addition 
to  the  waterworks  system  of  the  municipality  at  a  cost  in  excess  of  $500 
without  advertising  for  bids  as  then  required  by  Section  2419,  Revised 
Statutes. 

3.  Where  a  company,  owning  an  allotment  within  a  municipality,  pursuant  to 
permission  procured  by  it  from  the  waterworks  trustees  thereof,  laid  water 
mains  in  the  streets  of  such  allotment,  the  estimated  and  actual  cost  of 
which  was  in  excess  of  $500,  and  connected  same  with  said  waterworks 
system  under  the  control  and  management  of  said  trustees  who  had  agreed 
to  repay  the  money  so  expended  by  said  company  when  the  rental  of  such 
lines  should  equal  10  per  cent,  of  the  cost  of  construction,  if  in  funds  ap- 
plicable thereto,  the  municipality  is  not  estopped  to  set  up  a  violation  of 
the  statute  requiring  advertisement  for  bids,  as  a  defense  to  an  action  to 
recover  on  such  contract. 

4.  No  implied  liability  arises  against  the  municipality  from  the  use  of  said 
water  pipes  in  supplying  water  to  residents  in  such  allotment,  nor  can  an 
action  in  damages  for  conversion  be  maintained  against  it. 

5.  It  is  incumbent  upon  persons  dealing  with  public  officers  to  ascertain 
whether  their  proposed  action  falls  within  the  scope  of  their  authority, 
and  when  the  requirements  of  law  affecting  a  contract  proposed  to  be 
entered  into  have  been  complied  with. 


No.  15732— (Decided  May  14,  1918). 

Error  to  the  Court  of  Appeals  of  Cuyahoga  county. 

The  Frisbie  Company  seeks  to  recover  from  the  city  of  East 
Cleveland  the  sum  of  $19,815.78,  which  it  claims  is  due  it  by  virtue 
of  three  several  contracts  entered  into  by  said  company  with  the 
board  of  waterworks  trustees  of  the  then  village  (now  city)  of 
East  Cleveland,  whereby  it  was  agreed  that  the  plaintiff  should 
lay  water  mains  in  the  streets  of  three  allotments  owned  by  it, 
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and  that  when  water  rents  received  by  the  village  of  East  Cleve- 
land from  the  users  of  water  on  said  streets  should  equal  10  per 
cent,  of  the  cost  of  laying  such  mains  the  municipality  should  re- 
fund to  the  plaintiff  the  cost  of  the  installation  of  said  pipes. 

It  is  averred  that  the  first  of  said  contracts,  relating  to  one 
of  the  subdivisions  owned  by  plaintiff,  was  entered  into  February 
2,  1901,  and  that  pursuant  thereto  plaintiff  expended  the  sum  of 
$2953.70;  that  the  second  of  said  contracts,  relating  to  another 
subdivision  owned  by  plaintiff,  was  entered  into  November  2,  1901, 
and  in  pursuance  thereof  plaintiff  expended  the  sum  of  $1608.73 ; 
that  the  third  of  said  contracts,  relating  to  another  subdivision 
owned  by  plaintiff,  was  entered  into  April  8,  1902,  and  in  pursu- 
ance thereof  plaintiff  expended  the  sum  of  $15,253.35;  and  that 
the  water  rents  received  by  the  municipality  for  the  fiscal  year 
ending  March  1,  1915,  equaled  10  per  cent,  of  the  cost  of  installa- 
tion of  said  pipes,  but  that  the  defendant  on  demand  refused  to 
refund  to  the  plaintiff  the  cost  of  installation  of  said  water  mains. 

As  a  fourth  cause  of  action  the  plaintiff  asserts  that  the  city 
of  East  Cleveland  is  wrongfully  applying  the  property  rights  of  the 
plaintiff  in  said  waterworks,  water  pipes,  water  rights  and  ease- 
ments to  its  own  use,  benefit  and  profit  without  having  compen- 
sated the  plaintiff-  therefor,  resulting  in  damage  to  plaintiff  in  the 
sum  of  $19,815.78. 

Issues  were  made  up  and  tried  to  the  common  pleas  judge,  a 
jury  having  been  waived.  Upon  such  hearing  it  was  admitted 
that  said  water  pipes  were  installed  by  the  plaintiff  to  the  sat- 
isfaction of  the  board  of  trustees,  and  that  the  cost  thereof  was 
as  recited  in  the  petition;  that  water  rents  received  from  the 
users  of  water  from  the  pipes  so  laid  have  been  equal  to  10  per 
cent,  of  the  cost  of  installation  since  March  1,  1915;  and  that  sub- 
sequent to  June  21,  1915,  The  Frisbie  Company  tendered  to  the 
council  of  East  Cleveland  a  duly  executed  conveyance  to  the  city 
of  its  right,  title  and  interest  to  said  water  pipes  so  laid  and  in- 
stalled, on  condition  that  the  city  pay  the  cost  of  installation, 
which  deed  and  payment  wer§  refused. 

The  action  of  the  board  of  waterworks  trustees  relative  to 
such  matter  was  by  way  of  resolution,  wherein  it  was  provided: 

"All  of  said  work  shall  be  done  under  the  inspection  and  su- 
pervision of  the  engineer  of  the  board,  and  subject  to  plans  and 
specifications  approved  by  said  engineers.  Said  work  to  be  done 
at  the  cost  of  said  The  Frisbie  Company.    Said  mains  when  laid 
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shall  be  under  the  control  of  this  board,  and  when  the  rentals 
along  said  lines  shall  equal  annually,  10  per  cent,  of  the  cost  of 
the  construction  thereof,  this  board  shall,  if  in  funds  applicable 
thereto,  repaid  said  The  Frisbie  Company,  (but  without  interest), 
the  cost  of  such  work,  provided  such  cost  shall  not  exceed  what 
said  work  could  be  dobe  for  by  this  board  at  the  time  said  com- 
pany causes  the  same  to  be  done.  Should  such  cost  exceed  what 
same  work  could  be  done  for  by  this  board,  then  and  in  that  event, 
said  The  Frisbie  Company,  shall  accept  in  full  payment  for  all 
work  done,  a  sum  equal  to  the  cost  estimated  by  the  engineers  of 
this  board,  of  doing  said  work/' 

In  the  court  of  common  pleas  judgment  was  rendered  for  the 
amount  asked.  Upon  proceeding  in  error  the  judgment  of  the 
court  of  common  pleas  was  reversed,  whereupon  a  petition  in  error 
was  filed  in  this  court. 

Messrs.  Clum  &  Marty,  for  plaintiff  in  error. 
Mr.  E.  A.  Binyon,  for  defendant  in  error. 
Mr.  Francis  R.  Marvin,  amicus  curiae. 

Matthias,  J.  The  primary  question  involved  in  this  case  is 
the  validity  of  the  contracts  entered  into  by  the  board  of  water- 
works trustees  and  the  liability  of  the  city  of  East  Cleveland 
thereon. 

The  Frisbie  Company  at  the  time  the  agreement  was  made 
with  such  board  was  the  owner  of  three  tracts  of  land  in  the  vil- 
lage, now  city,  of  East  Cleveland,  which  it  had  allotted  in  three 
subdivisions,  plats  of  which  had  been  approved  by  the  council  of 
the  village,  for  record  only;  but  the  acceptance  of  streets  dedi- 
cated to  the  public  use  was  deferred  until  some  time  later.  The 
company,  presumably  pursuant  to  its  written  obligation  to  the 
purchasers  of  lots  in  these  subdivisions  "to  cause  lake  water  to  be 
supplied  in  the  street,"  sought  and  secured  the  permission  of  the 
board  of  waterworks  trustees  to  lay  water  mains  in  and  along 
certain  designated  streets  in  those  allotments  and  connect  the 
same  with  the  waterworks  system  of  the  village,  under  the  terms 
and  conditions  set  forth  in  the  foregoing  statement  of  this  case. 

It  is  pleaded  that  these  contracts  are  in  full  accord  with  the 
plan  previously  adopted  and  followed,  whereby  extensions  of  the 
waterworks  lines  of  the  village  of  East  Cleveland  had  been  made 
by  these  and  other  owners  of  land  desiring  to  allot  the  same  and 
lay  out  new  streets  therein;  that  pursuant  to  the  terms  of  such 
contracts  the  municipality  had  refunded  to  said  owners  the  cost 
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of  the  laying  of  such  extensions  where  the  water  rents  along  the 
lines  so  constructed  equaled  10  per  cent,  of  the  cost  of  installation ; 
and  that  such  facts  ''were  well  known  to  the  plaintiff  herein  and 
to  the  public  generally,  and  had  become  the  fixed  and  established 
custom  and  method  of  extending  and  operating  the  waterworks 
of  the  village  of  East  Cleveland." 

As  is  stated  by  the  court  in  Thomas  v.  The  Guarantee  Title 
&  Trust  Co.,  81  Ohio  St.,  432:  "Usage  of  custom  cannot  create 
a  contract  or  liability  where  none  otherwise  exists.  A  usage  or 
custom  can  only  be  used  to  explain,  or  aid  in  the  interpretation  of, 
a  contract  or  liability  existing  independently  of  it."  It  would  be 
quite  contrary  to  the  long-established  and  frequently-applied  rule 
in  this  state  to  permit  a  public  officer  or  agent,  by  the  adoption 
of  methods  or  a  course  of  action  forbidden  by  law,  to  validate 
the  same  by  his  unauthorized  action,  no  matter  how  long  con- 
tinued. 

The  contention  that  the  provisions  of  Section  2702,  Revised 
Statutes,  familiarly  known  as  the  Burns  law,  have  application  to 
the  contract  entered  into  by  the  trustees  of  waterworks  is  fully 
met  by  the  decision  of  this  court  in  the  case  of  Kerr  v.  City  of 
Bellefontaine,  59  Ohio  St.,  446.    In  that  case  the  court  had  under 
consideration  provisions  relative  to  the  powers  and  duties  of  trus- 
tees of  gas  works,  quite  similar  to  the  statutes  under  considerar 
tion  here  conferring  powers  upon  and  prescribing  the  duties  of 
waterworks  trustees.    The  condition  in  the  contracts  under  con- 
sideration here,  that  "when  the  rentals  along  said  line  shall  equal 
annually,  10  per  cent,  of  the  cost  of  construction  thereof,  this 
board  shall,  if  in  funds  applicable  thereto,  repay  said  The  Frisbie 
Company,"  etc.,  makes  the  following  language  used  by  the  court 
in  the  case  of  Kerr  v.  Bellefontaine  quite  pertinent  here:     "Not 
only  was  this  requirement  of  the  statute  designed  to  place  a  re- 
striction upon  the  increase  of  municipal  indebtedness  but  its  terms 
are  inapplicable  to  a  contract  of  this  character.    The  requirement 
is  that  the  certificate  must  show  that  the  money  required  for  the 
contract  is  in  the  treasury  to  the  credit  of  the  fund  and  not  appro- 
priated for  any  other  purpose.    The  fund  from  which  the  plaintiff 
is  entitled  to  satisfaction  of  his  demand  is  not  raised  by  taxation. 
It  is  derived  from  the  operation  of  the  gas  works  and  made  sub- 
ject to  the  order  of  the  board  whose  authority  is  so  limited  that 
they  can  make  valid  contracts  only  for  appliances  and  supplies 
for  the  gas  works  to  which  the  fund  is  devoted.    The  fund  can  be 
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appropriated  to  no  other  purpose,  and  the  trustees  can  contract 
for  no  other  purpose." 

Nor  do  we  regard  Section  1693,  Revised  Statutes,  providing 
that  "No  contract,  agreement  or  obligation  shall  be  entered  into 
except  by  ordinance  of  council,"  etc.,  as  having  application  to  the 
matters  under  consideration,  for  the  reason  that  by  Section  2415, 
Revised  Statutes,  the  trustees  of  waterworks  are  specifically 
authorized  to  make  contracts  essential  for  the  efficient  manage- 
ment and  construction  of  waterworks,  and  it  is  provided  by  Section 
1693,  Revised  Statutes,  that  the  section  shall  not  be  construed  ta 
impair  the  power  to  contract  wherever  elsewhere  given  in  this 
title."  Sections  2415  and  1693,  Revised  Statutes,  are  in  the  same 
title. 

The  powers  of  the  board  of  waterworks  trustees  of  the  Village 
of  East  Cleveland,  at  the  time  the  contracts  here  sued  upon  were 
made,  were  conferred,  and  their  duties  prescribed,  by  the  pro- 
visions of  Sections  2407  and  2435,  Revised  Statutes  of  1900,  being 
Bates'  Third  Edition.  We  must  therefore  look  to  those  provisions 
for  the  authority  possessed  by  the  trustees,  and  from  a  considera- 
tion thereof  ascertain  whether  it  has  been  exceeded  or  any  of  the 
express  restrictions  thereof  disregarded. 

Section  2415,  Revised  Statutes,  conferring  general  authority 
upon  trustees  of  waterworks  to  make  contracts  is  as  follows :  "The 
trustees  or  board  shall  be  authorized  to  make  contracts  for  the 
building  of  machinery,  waterworks,  buildings,  reservoirs,  and  the 
enlargement  and  repair  thereof,  and  the  manufacture  and  laying 
down  of  pipe,  and  the  furnishing  and  supplying  with  connections 
all  necessary  fire  hydrants  for  fire  department  purposes,  and  keep- 
ing the  same  in  repair,  and  for  all  other  necessary  purposes  to  the 
full  and  efficient  management  and  construction  of  waterworks." 

The  power  thus  conferred  is  limited  and  restricted  by  the  pro- 
visions of  Section  2419,  Revised  Statutes.  That  section  is  as  fol- 
lows :  • 

"The  trustees  or  board,  before  entering  into  any  contract  for 
work  to  be  done,  the  estimated  cost  of  which  exceeds  five  hundred 
dollars,  shall  cause  at  least  two  weeks'  notice  to  be  given,  in  one 
or  more  daily  newspapers  of  general  circulation  in  the  corporation, 
that  proposals  will  be  received  by  the  trustees,  for  the  performing 
of  the  work  specified  in  such  notice;  and  the  trustees  shall  con- 
tract with  the  lowest  bidder,  if  in  their  opinion  he  can  be  depended 
on  to  do  the  work  with  ability,  promptness,  and  fidelity;  and  if 
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such  be  not  the  case,  the  trustees  may  award  the  contract  to  the 
next  lowest  bidder,  or  decline  to  contract,  and  advertise  again." 
It  is  well  settled  in  this  state  that  where  the  statute  prescribes 
the  mode  by  which  the  power  therein  conferred  upon  a  municipal 
body  shall  be  exercised,  the  mode  specified  is  likewise  the  meas- 
ure of  the  power  granted,  and  that  a  contract  made  otherwise 
than  as  expressly  prescribed  and  limited  by  statute  is  not  binding 
or  obligatory  as  a  contract.  (City  of  Lancaster  v.  Miller,  58  Ohio 
St.,  558.)  Zottman  v.  San  Francisco,  20  Cal.,  96,  81  Am.  Dec., 
96,  is  a  leading  case  upon  this  subject,  the  opinion  being  by  Chief 
Justice  Field. 

Concededly  the  provisions  of  Section  2419,  Revised  Statutes, 
were  not  followed,  and  it  is  claimed  that  they  have  no  application 
to  the  contracts  in  question  in  this  case.  Each  of  the  contracts 
sued  upon  contemplates  the  expenditure  of  a  sum  of  money  far  in 
excess  of  $500,  and,  therefore,  should  have  been  let  by  competitive 
bidding  after  advertisement,  unless  for  some  reason  exempt  from 
the  provisions  of  Section  2419,  Revised  Statutes. 

Provisions  of  similar  import  and  effect  have  been  construed 
by  this  court  in  several  cases,  and  in  every  instance  the  court  has 
held  such  provisions  mandatory,  that  a  compliance  therewith  was 
a  condition  precedent  to  the  power  to  enter  into  a  valid  contract 
providing  for  the  improvement,  that  no  implied  liability  arises 
against  the  municipality  by  the  approval  or  acceptance  of  such 
improvement  by  its  officers,  and  that  the  municipality  is  not 
estopped  by  the  acts  of  its  officers  to  rely  upon  the  provisions  of 
statutes  relating  to  their  powers  in  defense  to  actions  upon  con- 
tracts made  in  disregard  thereof.  City  of  Lancaster  v.  Miller, 
supra;  McCloud  &  Geigle  v.  City  of  Columbus,  54  Ohio  St.,  439; 
Buchanan  Bridge  Co.  v.  Campbell  et  aL,  60  Ohio  St.,  406;  City  of 
Wellston  v.  Morgan,  65  Ohio  St.,  219,  and  McCormick  v.  City  of 
Niles,  81  Ohio  St.,  246. 

The  decision  in  the  case  of  City  of  Lancaster  v.  Miller,  supra, 
is  particularly  in  point,  and  is  controlling  as  to  the  matter  now 
under  consideration.  It  was  there  held  that  a  contract  entered 
into  by  a  municipal  corporation,  by  which,  in  its  own  behalf,  it  was 
to  pay  for  the  construction  of  a  sewer  in  one  of  its  streets,  the  cost 
of  which  exceeds  $500,  imposed  no  valid  obligation  upon  the  cor- 
poration, unless  it  had  advertised  for  bids  according  to  the  re- 
quirements of  Section  2303,  Revised  Statutes. 

The  syllabus  in  the  case  of  McCloud  &  Geigle  v.  City  of  Colum- 


20  Department  kepoktjs 

bus,  supra,  is  as  follows:  "Where  a  municipal  corporation,  act- 
ing under  Chapter  4,  division  7,  of  Title  XII,  Revised  Statutes, 
improves  a  public  street,  the  provisions  of  Section  2303,  prescrib- 
ing the  mode  and  time  of  advertising  for  bids,  are  mandatory, 
the  compliance  with  which  is  a  condition  precedent  to  the  power 
of  the  municipality  to  enter  into  a  valid  agreement  in  respect 
thereof." 

But  it  is  urged  that  even  these  clear  mandatory  provisions 
of  the  statute  can  have  no  application  in  the  present  case  for  the 
reason  that  the  trustees  did  no  work  and  purchased  no  material, 
all  the  work  done  and  material  furnished  having  been  paid  for  by 
The  Frisbie  Company.  This  is  begging  the  entire  question.  Un- 
der the  contract  entered  into  The  Frisbie  Company  was  to  pay 
the  entire  expense  of  the. proposed  improvement.  That  company 
did  the  work  and  furnished  the  material  and  now  seeks  to  recover 
the  cost  and  expense  thereof  under  the  terms  of  its  contract.  The 
provisions  of  Section  2419,  Revised  Statutes,  clearly  apply  to  any 
contract  for  work  to  be  done,  the  estimated  cost  of  which  exceeds 
$500,  and  the  term  "work,"  as  here  used,  is  broad  enough  to  in- 
clude material  necessary  for  the  proposed  improvement.  As  a  mat- 
ter of  course  the  trustees  did  no  work  and  furnished  no  material. 
It  is  that  for  which  they  are  required  to  contract,  pursuant  to  the 
provisions  of  Section  2419,  Revised  Statutes,  and  for  which  they 
did  contract  with  The  Frisbie  Company,  but  in  a  manner  violative 
of  the  mandatory  provisions  of  the  statute.  It  is  to  be  borne  in 
mind  that  the  arrangements  under  which  these  improvements 
were  made  were  initiated  by  the  application  of  The  Frisbie  Com- 
pany, and  apparently  for  its  own  material  advantage  and  profit. 
The  contention  of  the  company,  therefore,  that  the  provisions  of 
Section  2419,  Revised  Statutes,  cannot  apply  because  no  one  but 
plaintiff  could  do  this  work  for  the  reason  that  at  the  time  the 
contract  was  let  the  streets  where  pipes  were  to  be  laid  had  not 
yet  been  accepted  by  the  municipality,  merits  no  consideration. 
If  that  view  were  to  be  adopted  a  plain  and  palpable  evasion  of 
the  statute  would  be  accomplished. 

These  restrictive  statutes  enacted  for  the  protection  of  the 
public  have  been  and  should  be  strictly  construed,  and  the  very 
evident  purpose  of  their  enactment  accomplished.  That  object 
has  been  recognized  and  advanced  by  the  courts  whenever  such 
legislation  has  been  under  consideration.  The  plaintiff  in  this  case 
should  have  been  admonished  by  the  language  of  the  court  in  City 


Supreme  Court  21 

of  Lancaster  v.  Miller,  supra,  that  "Persons  who  deal  with  munici- 
pal bodies  for  their  own  profit  should  be  required  at  their  peril  to 
take  notice  of  limitations  upon  the  powers  of  those  bodies  which 
these  statutes  impose." 

Plaintiff  also  seeks  to  recover  as  damages  the  sum  expended 
by  it  in  the  performance  of  its  contracts  with  the  city  upon  the 
claim  set  out  in  its  fourth  cause  of  action,  which  is  in  substance, 
that,  without  appropriating  the  property  rights  of  the  plaintiff  in 
said  waterworks,  water  pipes  and  easements,  the  city  of  East 
Cleveland  is  wrongfully  applying  the  same  to  its  own  use,  benefit 
and  profit.  In  short,  it  charges  the  city  with  conversion  of  its 
property  and  seeks  to  recover  its  value. 

The  facts  disclosed  by  the  record  show  an  utter  absence  of  the 
elements  essential  to  constitute  conversion  of  the  plaintiffs  prop- 
erty by  the  city.  It  is  elementary  that  the  mere  breach  of  a  con- 
tract, even  though  it  results  in  the  loss  of  specific  property,  does 
not  constitute  conversion,  and  it  is  also  fundamental  that  if  the 
owner  expressly  or  impliedly  assents  to  or  ratifies  the  taking,  use 
or  disposition  of  his  property  he  cannot  recover  for  the  conversion 
thereof. 

The  plaintiff,  apparently  for  the  purpose  of  enabling  it  to  ren- 
der desirable  for  residence  purposes  its  new  addition  to  the  munici- 
pality, and  also  to  comply  with  its  agreement  with  purchasers  of 
lots  therein  to  "cause  lake  water  to  be  supplied  in  the  street/' 
procured  the  privilege  of  laying  mains  in  the  streets  of  its  addition 
and  connecting  the  same  with  the  waterworks  system  of  the  vil- 
lage, none  of  the  onditions  thereof  being  that  said  mains  should  be 
under  the  control  and  supervision  of  the  waterworks  trustees. 
Said  pipes  also  came  under  the  supervision  and  control  of  the  trus- 
tees by  force  of  the  provisions  of  Section  2418,  Revised  Statutes, 
which  is  as  follows:  "Attachments  of  whatever  nature  made  to 
the  water  pipes,  or  other  fixtures  belonging  to  the  waterworks,  and 
intended  for  public  use,  shall  be  subject  to  the  same  supervision, 
rules,  and  regulations,  as  are  made  for  the  protection  of  water- 
works against  abuse,  destruction,  and  inordinate  or  unnecessary 
use  of  waste  water,  or  the  trustees  may  make  general  or  special 
rules  and  regulations  for  such  purposes." 

At  the  time  the  contracts  in  question  here  were  entered  into 
the  dedication  of  the  streets  to  public  use  was  in  contemplation, 
and  soon  thereafter  was  consummated  and  accepted  by  the  munici- 
pality. 
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The  rule  announced  in  Buchanan  Bridge  Co,  v.  Campbell,  supra, 
applies  and  governs  this  case.  Here,  as  there,  and  in  other  cases 
of  like  character,  it  is  alleged  that  the  conclusion  reached  results 
in  a  hardship  to  the  plaintiff.  It  would  be  difficult  to  perceive, 
however,  how  any  special  benefit  would  be  afforded  the  public 
either  by  constitutional  or  legislative  limitations  and  restrictions 
upon  the  power  of  inferior  public  bodies  and  boards  to  contract, 
if,  notwithstanding  the  violation  of  such  provisions,  there  can  still 
be  a  recovery  from  the  municipality.  This  plea  of  seeming  hard- 
ship imposed  by  the  rule  adopted  and  applied  in  this  state  and  else- 
where is  well  answered  by  the  court  in  McCloud  &  Geigle  v.  City  of 
Columbus,  supra :  "An  occasional  hardship  may  accrue  to  one  who 
negligently  fails  to  ascertain  the  authority  vested  in  public  agen- 
cies with  whom  he  deals.  In  such  instances,  the  loss  should  be 
ascribed  to  its  true  cause,  the  want  of  vigilance  on  the  part  of  the 
sufferer,  and  statutes  designed  to  "protect  the  public  should  not  be 
annulled  for  his  benefit." 

The  juudgment  of  the  court  of  appeals  reversing  that  of  the 
common  pleas  is  affirmed. 

Judgment  affirmed. 

Wanamaker,  Newman,  Jones  and  Johnston,  JJ.,  concur. 
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NEW    CORPORATIONS 

Sam  Rosenbaum,  GusBie  Rosenbaum. 
Karl  Weiss,  Max  Henry,  Moils  Scid- 
ner. 

James  P.  Bolder  Co ,  Cincinnati, 
$25,000.  James  P.  Bolger,  H.  H.  Gies- 
ken,  Alfred  S.  Wood,  Julia  Sullivan, 
Delia  Bolger. 

Park  Terrace  Co.,  Lorain,  $25,000 
W.  L.  Morgan,  A.  V.  Hageman,  C.  H 
Edick,  G.  A.  Resek,  A.  A.  Hess. 

Salineville  Coal  Mining  Co.,  Saline 
rille.  $100,000.  John  H.  Price,  B.  M 
Denner,  H.  P.  Seaman,  Cary  R.  Au 
burn,  John  Alburn. 

Rucher  Brothers  Coal  Co.,  Saline 
ville,  $20,000.  Lewis  J.  Bucher,  Sam 
uel  A.  Bucher,  A.  W.  Reiser,  J.  B 
Phfrppe,   John  C.   Thomas. 

Concrete  Double  Wall  Co.,  Youngs 
town,  $25,000.  Howard  F.  Wolfcale 
G.  F.  Hammond,  P.  R.  Feibus,  S.  B 
Mitchell,  W.   P.  Barman. 

Production  Foundry  Co.,  Cleveland, 
$25,000.  D.  E.  Morgan,  John  C.  Bark- 
ley,  R.  E.  Kouba,  E.  D.  Hutchinson, 
E.  C.  Pfeffer. 

Raykin  Manufacturing  Co.,  Cleve- 
land, $10,000.  A.  D.  Ray,  George  W. 
Kinzel,  Charles  Eisele,  R.  W.  Ray, 
Frank  S.  Taylor. 

Baldwin  Coal  Co.,  Cleveland,  $20,- 
000.  D.  O.  Fonda,  G.  L.  Rebman,  A. 
M.  Gibbons,  D.  W.  Hurlbut,  Frank  W 
Emslie. 

Central  Ohio  Handle  Co.,  Coshocton, 
$10,000.  W.  D.  Kissner,  J.  H.  Ralston, 
H.  G.  McNa'bb,  W.  S.  Husted,  Charles* 
G.  Rlngwalt,  H.  L.  Husted. 

Maple  Leaf  Coal  Co.,  Massillon, 
$10,000.     Eugene   G.   Willison,   H.   V. 


Kramer,  C.  H.  Rutter,  Wm.  Heitman, 

E.  A.  Meckert. 

Duquesne  Transit  Co.,  Cleveland, 
$20,000.  L.  E.  Jones,  H.  L.  Benton, 
Alfred  Clum,  M.  A.  McManus,  Anna 
Tj.  Kinsella. 

Kiener  Coal  Co.,  Cleveland,  $10,000. 
George  A.  Enos,  M.  J.  Kiener,  Harry 
Abele,  R.  M.  Koob,  E.  J.  Underhill. 

Sanborn  Oil  &  Gas  Co.,  Logan,  $16,- 
000.  H.  E.  White,  Anson  Sanborn, 
Noah  F.  Andrews,  S.  C.  'Bright,  John 

F.  White. 

Coaldale  Products  Co.,  Zanesville, 
$5,000.  C.  G.  Henry,  Lester  L.  Henry, 
John  Huffman,  L.  F.  Koring,  G.  A. 
Elliott. 

Civic  Realty  Co.,  Cleveland,  $10,000. 
M.  J.  Sauer,  P.  J.  Schier,  Fred  C. 
Horning,  John  A.  Nally,  E.  G.  Nally. 

Mercer  County  Farmers*  Mutual 
Elevator  Co.,  Mercer,  $10,000.  LouE. 
Needier,  S.  D.  Corlett,  M.  Corlett, 
Carl  L.  Warner,  L.  R.  Hoke. 

Sunnyside  Development  Co.,  New- 
ark, $100,000.  George  E.  Bader,  Edw. 
•S.  Hulshlzer,  James  R.  Fitzgibbon, 
Henry  H.  Postle,  Frank  E.  Fitzgibbon. 
(Real  estate.) 

United  Motors  Transport  Co., 
Cleveland,  $10,000.  R.  D.  Swan,  Hen- 
ry M.  Adolph,  Robert  G.  Adolph,  Geo. 
D.  Hlle,  M.  Flynn. 

Simon  Sign  Co.,  Cleveland,  $12,500. 
A.  H.  Simon,  Abe  Meltzer,  Sol  B. 
Posner,  Otto  J.  Houser,  Ervin  E.  Cost- 
ley. 

S.  &  K.  Company,  Cleveland,  $10,- 
000.  R.  D.  Swan,  Henry  M.  Adolph, 
Robert  G.  Adolph,  George  D.  Hile,  M. 
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Flynn.      (Buying     and     renting   auto 
trucks.) 

Consolidated  Products  Co.,  Cleve- 
land, $100,000.  Delia  E.  O'Neil,  H.  T. 
batty,  J.  H.  Kuzel,  E.  J.  Masks, 
Worthington  Hoyt.  (Manufacturing 
electrical  machinery.) 

Efficiency  Products  Co.,  Cleveland, 
$3,000.  M.  W.  Miller,  B.  F.  Moffett,  D. 
M.  Columbia,  C.  T.  Kirkbride,  G.  H. 
Knight.  (Building  and  reconstructing 
boiler  parts.) 

Efficient  Vise  &  Wrench  Co.,  Cleve- 
land, $25,000.  William  S.  DuCharme, 
Earl  H.  Laraway,  E.  A.  Bryant,  Eu- 
gene G.  Tetrault,  John  Casner. 

Hajek  Building  &  Realty  Co.,  Cleve- 
land, $10,000.  Frank  J.  Hajek,  B. 
Kadison,  William  H.  Levenson,  M. 
Welensky,  Anna  Gould. 

Hickory  Buggy  Co.,  Cincinnati, 
$100,000.  Edwin  J.  Knapp,  John  C. 
Hermann,  J.  Laughlin,  A.  L.  Quill, 
Wm.  Knapp. 

H.  R.  Blagg  Co.,  Dayton,  $30,000. 
H.  R.  Blagg,  Joseph  H.  Borgert,  R.  R. 
Webbert,  J.  D.  Eck,  R.  O.  Holton. 
(Contracting.) 

Ideal  Printing  and  Lithographing 
Co.,    Cleveland.      $90,000.     Fred    Des- 


berg,  George  Q.  Keeley,  H.  A.  Balmer, 
\j.  C.  Wurstner,  Olive  H.  Walther. 

Piqua  Manufacturing  Co.,  Piqua. 
$10,000.  J.  L.  Black,  J.  Ben  Wilken- 
son,  O.  J.  Lecklider,  A.  C.  Rundle,  E. 
M.  Bell.  (Manufacturing  machinery 
and  machine  tools.) 

Sanko  Co.,  Cleveland,  $20,000.  O. 
Sano,  T.  Nakamoto,  G.  B.  Findley, 
Kathryn  Sage,  Esther  E.  Niles.  (Food- 
stuffs, oriental  merchandise,  etc.) 

Standard  Oil  Burner  Co.,  Columbus, 
$200,000.  George  W.  Moss,  B.  W.  Os- 
borne, W.  H.  Sheeran,  Aug.  O.  Ruster- 
berg,  E.  A.  Macbeth,  W.  C.  Fridley, 
iB.  A.  Weadock. 

Increase 

Spruce  River!  Coal  Co.,  Massillon, 
$150,000  to  $250,000. 

A.  S.  Hooker  Co.,  Cleveland,  $100,- 
000  to  $200,000. 

Jaeger  Machine  Co.,  Columbus,  $80,- 
000  to  $200,000. 

Winner-Thomas  Co.,  Alliance,  $30,- 
000  to  $100,000. 

Decrease 

Lang-Schenck  Co.,  Columbus,  $100,- 
000    to    $60,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1258 — In  the  Matter  of  the  Application  of  The  Gibsonburg 
Telephone  Company,  to  Issue  Securities.    Prayer  Granted. 


(Dated  October  7,  1918) 

The  Gibsonburg  Telephone  Company,  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  Ohio,  having  heretofore 
filed  its  application  and,  thereafter,  a  supplement  thereto  and 
amendment  thereof,  asking  the  consent  and  authority  of  this 
Commission  to  issue  and  deliver  to  The  Gibsonburg  Electric  Light 
Company,  incorporated  in  the  year  1900, -and  The  Seneca  Tele- 
phone Company,  common  capital  stock  of  the  par  value  of  twenty- 
seven  thousand,  eight  hundred  and  fifty  dollars  and  preferred 
capital  stock  of  the  par  value  of  twenty-seven  thousand,  eight 
hundred  and  fifty  dollars  in  full  payment  of  the  consideration 
for  the  property  and  assets  of  the  telephone  division  of  said  The 
Gibsonburg  Electric  Light  Company,  incorporated  in  the  year 
1900,  and  all  the  property  and  assets  of  The  Seneca  Telephone  Com- 
pany, the  purchase  of  which,  by  applicant,  has  been  duly  consented 
to  and  approved  by  an  order  this  day  made  and  entered  in  pro- 
ceeding No.  1258,  and  the  Commission,  upon  the  filing  of  said  ap- 
plications, having  determined  the  assignment  of  said  matter  for 
hearing  to  be  unnecessary,  said  cause  came  on  this  day  for  final 
cosideration. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

1.  That  the  said  property  and  assets,  so  to  be  acquired 
by  applicant  are  reasonably  worth  the  sum  of  $65,700.00,  and 

2.  That  the  issue  of  applicant's  said  common  and  pre- 
ferred capital  stocks,  of  the  par  value  of  $27,850.00  each,  is 
reasonably  required  and  necessary  for  the  acquisition  of 
property  to  be  actually  used  and  useful  for  the  convenience 
of  the  public  in  the  furnishing  of  telephonic  service  by  the 
applicant  in  prosecuting  its  corporate  purposes, 

0 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stocks  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Gibsonburg  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  twenty-seven  thousand,  eight  hundred  and  fifty 
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dollars  ($27,850.00)  and  its  six  per  cent,  preferred  capital  stock 
of  the  par  value  of  twenty-seven  thousand,  eight  hundred  and 
fifty  dollars  ($27,850.00) .     It  is  further 

Ordered,  That  said  common  and  preferred  capital  stocks  be 
transferred  and  delivered,  as  fully  paid  and  at  par,  to  The  Gibson- 
burg  Electric  Light  Compny,  a  corporation  of  the  year  1900,  and 
to  The  Seneca  Telephone  Company  in  full  and  final  payment  of  the 
consideration  for  the  property  and  assets,  free  of  incumbrance,  of 
the  telephone  division  of  said  The  Gibsonburg  Electric  Light  Com- 
pany, and  all  the  property  and  assets  of  said  The  Seneca  Telephone 
Company,  as  duly  consented  to  and  authorized  by  the  order  this 
day  made  and  entered  in  proceeding  No.  1258,  which  hereby  is  made 
a  part  of  this  order  by  reference,  and  used  for  no  other  purpose 
whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  common  and  preferred 
capital  stocks  pursuant  to  the  terms  and  conditions  of  the  order. 
It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  shall  not  be 
binding  upon  this  Commission  in  any  future  proceeding  involving 
the  rates  or  service  of  the  applicant. 

And  the  Commission  coming  now  to  consider  the  acceptance 
of  said  capital  stocks  of.  the  applicant  by  said  The  Gibsonburg 
Electric  Light  Company,  a  corporation  of  the  year  1900,  and  said 
The  Seneca  Telephone  Company,  and  the  statement  of  the  officials 
of  said  corporations  that  they  will  be  dissolved  so  soon  as  they 
can  distribute  their  assets,  which  then  will  consist,  solely,  as  to 
said  The  Gibsonburg  Electric  Light  Company  (incorporated  in  the 
year  1900)  of  certain  shares  of  the  capital  stocks  of  The  Gibson- 
burg Electric  Light  Company  (a  corporation  organized  in  the  year 
1917)  and  certain  shares  of  the  capital  stocks  of  the  applicant 
herein,  and,  as  to  said  The  Seneca  Telephone  Company,  of  certain 
shares  of  the  capital  stocks  of  the  applicant  in  this  proceeding, 
finds : 

Eor  the  purposes  of  this  proceeding  and  from  the  show- 
ing that  said  corporations  are  to  be  dissolved  as  aforesaid, 
that  the  service  furnished  the  public  will  be  improved,  and 
the  public  will  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  charge  therefor,  upon  the  ac- 
quisition of  said  capital  stocks  of  the  applicant  herein  by  said 
The  Seneca  Telephone  Company  and  said  The  Gibsonburg 
Electric  Light  Company,  incorporated  in  the  year  1900, 
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and  is  satisfied  that  its  comment  and  authority  for  the  acceptance 
and  holding  of  said  capital  stocks  until  such  time  as  said  The 
Seneca  Telephone  Company  and  said  The  Gibsonburg  lectric  Light 
Company,  incorporated  in  the  year  1900,  can  be  lawfully  dissolved, 
should  be  granted.    It  is,  therefore,  further  « 

Ordered,  That  said  The  Seneca  Telephone  Company  and  said 
The  Gibsonburg  Electric  Light  Company,  a  corporation  of  the  year 
1900,  be,  and  hereby  they  are  authorized  to  accept  and  hold  until 
such  time  as. their  respective  assets  may  be  distributed  and  they 
lawfully  dissolved,  the  aforesaid  common  and  preferred  capital 
stocks  of  The  Gibsonburg  Telephone  Company. 


No.  1258 — In  the  Matter  of  the  Joint  Application  of  The  Gibson- 
burg Electric  Light  Company,  of  the  Year  1900  Incorporations, 
to  Sell  all  of  its  Property,  Business,  etc,  of,  Incident  to  and  Per- 
taining to  its  Telephone  Property  and  Business,  and  of  The 
Seneca  Telephone  Company  to  Sell  all  of  its  Property,  Business, 
etc,  of,  Incident  to  and  Pertaining  to  its  Telephone  Property 
and  Business,  and  of  The  Gibsonburg  Telephone  Company  to 
Purchase  said  Properties.    Prayer  Granted. 


(Dated  October  7,  1918) 

The  Gibsonburg  Electric  Light  Company  (a  corporation  or- 
ganized under  the  laws  of  Ohio  in  the  year  1900) ,  The  Seneca  Tele- 
phone Company  (a  corporation  organized  and  existing  under  the 
laws  of  Ohio),  and  The  Gibsonburg  Telephone  Company  (another 
corporation  duly  organized  under  the  laws  of  Ohio)  having  here- 
tofore filed  a  joint  application  asking  the  consent  to  and  approval 
by  this  Commission  of  the  sale  by  said  The  Gibsonburg  Electric 
light  Company  of  all  the  property,  privileges  and  rights  incident 
to  and  of  its  telephone  division  and,  by  said  The  Seneca  Telephone 
Company,  of  all  its  property  and  assets  to,  and  the  purchase  and 
acquisition  thereof  by  said  The  Gibsonburg  Telephone  Company, 
and  the  Commi$sion  having,  upon  the  filing  of  said  application, 
deemed  the  assignment  of  the  same  for  hearing  to  be  unnecessary, 
said  matter  came  on  this  day  for  final  consideration. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  value  of  the  property  and  assets    of  the 
telephone  division  of  The  Gibsonburg  Electric  Light  Company, 
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incorporated  in  the  year  1900,  and  of  all  the  property  and  as- 
sets of  The  Seneca  Telephone  Company  is  approximately  the 
sum  of  55,700.00,  and 

(2)  That  the  service  furnished  the  public  will  be  im- 
proved by  the  sale  and  conveyance  of  said  property  to  The 
Gibsonburg  Telephone  Company,  and  that  the  public  will 
thereby  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll  or  charge,  therefor, 
and  is  satisfied  that  its  consent  and  authority  for  such  purchase 

and  sale  of  said  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Gibsonburg  Electric  Light  Company,  a 
corporation  of  the  year  1900,  and  said  The  Seneca  Telephone  Com- 
pany be,  and  hereby  they  are  authorized  to  sell  and  convey,  re- 
spectively, to  said  The  Gibsonburg  Telephone  Company,  all  of  the 
property,  assets,  rights  and  privileges  incident  to  and  pertaining 
to  the  telephone  business  row  being  presented  by  said  The  Gibson- 
burg Electric  Light  Company,  and  all  of  the  property,  assets,  rights 
and  privileges  of  said  The  Seneca  Telephone  Company  (said  prop- 
erty and  assets  being  fully  described  in  a  detailed  inventory  of  the 
same  heretofore  prepared  and  lawfully  determined  by  this  Com- 
mission in  this  proceeding);  and  said  The  Gibsonburg  Telephone 
Company  hereby  is  authorized  to  purchase  and  acquire  said  prop- 
erties free  of  incumbrance  and  to  pay  therefor,  in  the  manner 
agreed  upon  by  said  parties,  the  sum  of  fifty-five  thousand,  seven 
hundred  dollars.    It  is  further 

Ordered,  That  forthwith  upon  the  passing  of  title  to  said 
properties,  said  parties  file  with  this  Commission  schedules  pro- 
viding for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  be  bind- 
ing upon  this  Commission  in  any  future  proceeding  involving  the 
rates  or  service  of  said  parties. 


CALENDAR 
October  25 — 

11:00  a.  m. — Application  of  The  Dayton  Power  and  light  Company, 

to  issue  preferred  stock.     Germantown. 

October  29— 

11:00  a.  m. — Application  to  abandon  The  Lebanon  &  Franklin  Trac- 
tion Company. 


DEPARTMENT  OF  BANKS  AND  BANKING 


COMPARATIVE  STATEMENT  OF  STATE  BANKS,  INCOR- 
PORATED AND  UNINCORPORATED,  FOR  PERIOD  END- 
ING AUGUST  31,  1918. 


The  consolidated  statement  of  State  and  Private  banks,  as  of 
August  31,  1918,  shows  total  resources  of  $993,003,119,  having 
reached  the  highest  point  thus  far  recorded  in  the  history  of  Ohio 
State  banks.  It  shows  the  remarkable  increase  of  over  twenty 
million  dollars  in  bank  resources  as  compared  with  the  call  of  June 
29,  1918,  and  is  only  seven  million  less  than  a  billion  dollar  level. 
Analysis  of  the  statement  discloses  an  unprecedented  increase  in 
banking  resources  and  reflects  the  gre&t  prosperity  of  the  citizens 
of  the  State.  It  further  discloses  a  readjustment  of  banking  re- 
sources in  such  a  manner  as  to  contribute  the  fullest  measure  of 
support  to  the  Federal  Government  in  the  financing  of  Liberty 
Loans  and  other  war  projects,  and  bespeaks  for  the  bankers  of  the 
State  unstinted  praise  for  their  efficient  management  and  untiring, 
patriotic  efforts  in  support  of  the  war  program. 

Despite  the  unusual  demand  which  has  been  made  on  the 
banks  to  aid  in  financing  the  war,  deposits  have  increased  nearly 
$23,000,000  since  the  call  of  June  29,  and  now  amount  to  $859,463,- 
728.  It  will  be  observed  that,  while  U.  S.  deposits  have  decreased 
over  $5,000,000,  nad  savings  deposits  nearly  $1,000,000,  commercial 
deposits  have  increased  over  $26,000,00(5  during  the  two  months 
period.  In  the  eight  largest  cities,  State  banks  show  an  increase 
of  over  $5,000,000  While  the  country  banks,  or  banks  outside  the 
large  cities,  show  the  remarkable  increase  of  approximately  $17,- 
300,000.  The  largest  percentage  of  gain  in  deposits  appears  to  ob- 
tain in  those  banks  located  in  agricultural  communities.  The 
analysis  reflects  the  whole-hearted  co-operation  of  the  farmer  of 
the  State,  and  his  effort  to  assist  with  the  winning  of  the  war.  The 
past  year  has  witnessed  more  intensive  farming  and  the  adoption 
of  more  modern  farm  methods.  This  has  contributed  much  toward 
increased  acreage  and  a  greater  productivity  of  the  soil.  The  farm 
tractor  is  coming  into  general  use  in  Ohio  and  is  supplanting  the 
reduced  man  power  on  the  farm,  caused  by  the  great  world  crisis. 

Total  Resources  of  State  Member  banks  of  the  Federal  Re- 
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serve  System  on  August  31,  was  $316,458,295  an  increase  as  com- 
pared with  June  29,  of  $41,430,213.  This  is  the  largest  increase  so 
far  shown  in  any  given  period.  The  combined  resources  of  State 
Member  banks  represent  more  than  one-third  of  the  entirp  State 
banking  resources. 

The  reports  of  the  606  State  and  176  Private  banks  show  total 
resources  of  $993,003,119,  an  increase  of  $20,087,708  since  June 
29,  and  an  increase  since  the  call  of  September  11,  1917  of  $33,- 
025,304. 

Total  deposits  on  August  31,  amounted  to  $859,463,738  an  in- 
crease as  compared  with  June  29,  of  $22,600,684  and  an  increase 
of  $15,968,479  as  compared  with  September  a  year  ago.  On  this 
amount  Savings  Deposits  amounted  to  $404,604,630  a  decrease  as 
compared  with  June  29,  of  $783,368  and  a  decrease  as  compared 
with  September  11,  1917,  of  $10,471,254.  Savings  Deposits  have 
decreased  during  the  year  over  $10,000,000.  Included  in  the  above 
amount  are  special  deposits  to  the  amount  of  $2,277,646  on  Liberty 
Loan  subscriptions.  United  States  Deposits,  exclusive  of  Postal 
Savings,  amounted  to  $11,372,987,  or  a  decrease  of  $5,179,003 
since  the  call  of  June  29. 

Loans  and  discounts  amounted  to  $528,038,210  a  decrease  as 
compared  with  the  call  of  June  29,  of  $4,850,901  but  an  increase  as 
compared  with  September  a  year  ago,  of  $5,306,267.  Of  this 
amount  Loans  on  Real  Estate  were  reported  at  $199,362,058  a  de- 
crease of  $2,117,594  since  June  29,  and  a  decrease  of  $5,307,730  as 
compared  with  September  11,  1917.  The  percentage  of  Loans  and 
Discounts  to  Total  Deposits  in  State  banks,  August  31,  was  61.37 
as  compared  with  64.69  on  June  29,  and  61.46  at  the  call  of  Septem- 
ber 11,  1917.  The  proportion  of  Loans  on  Real  Estate  to  Capital, 
Surplus  and  Total  Deposits  on  August  31,  was  21.16%,  as  com- 
pared with  22*19%  on  June  29,  and  22.8*6%,  as  compared  with  Sep- 
tember 11,  a  year  ago.  The  liquidation  of  Real  Estate  Loans  con- 
tinues. Such  loans  having  been  reduced  approximately  $8,000,000 
since  the  call  of  December  31,  1917,  or  a  million  dollars  a  month. 

Acceptances  purchased  or  discounted  and  held  by  State  banks 
August  31,  amounted  to  $3,235,371  an  increase  of  $1,625,337  as 
compared  with  the  call  of  June  29.  This  shows  a  remarkable  in- 
crease and  indicates  the  rapid  growth  of  acceptances  as  a  credit 
instrument. 

United  States  Bonds,  including  Liberty  Loan  Bonds  and  War 
Savings  Stamps,  held,  exclusive  of  the  amount  carried  in  reserve, 


Banks  and  Banking  31 

on  August  31,  amounted  to  $72,531,438  an  increase  of  $22,306,987 
as  compared  with  June  29,  and  an  increase  as  compared  with  Sep- 
tember 11,  a  year  ago,  of  $54,281,624.  On  August  31,  there  were 
carried  by  the  banks,  as  a  part  of  their  reserve,  bonds  to  the  amount 
of  $4,603,959,  a  greater  part  of  which  were  U.  S.  Bonds,  thus 
bringing  the  total  to  over  $76,000,000. 

State,  County  and  Municipal  Bonds  held  amounted  to  $73,562,- 
576  a  decrease  since  June  29,  of  $2,334,965  and  a  decrease  as  com- 
pared with  September  11,  a  year  ago,  of  $6,785,868. 

Other  Bonds  and  Securities,  including  Federal  Reserve  Bank 
stock,  amounted  to  $126,487,053,  a  decrease  of  $303,964  since  the 
call  of  June  29,  and  a  decrease  as  compared  with  September  11, 
1917,  of  $11,632,928.  Federal  Reserve  Bank  stock  held  by  State 
banks  August  31,  amounted  to  $1,007,350. 

Amount  due  from  Reserve  and  Other  Banks  was  $113,235,675 
an  increase  as  compared  with  June  29,  of  $5,836,310  but  a  decrease 
of  $10,490,387  as  compared  with  the  call  of  September  11,  a  year 
ago. 

Gold  and  Gold  Certificates  amounted  to  $3,845,713  at  the  call 
of  August  31,  which  was  $567,257  less  than  the  amount  reported 
June  29,  and  a  decrease  of  $490,241  as  compared  with  September 
11,  1917. 

Silver,  Currency  and  Fractional  Coin  amounted  to  $19,942,632 
on  August  31,  a  decrease  since  June  29,  of  $1,198,359  and  a  decrease 
as  compared  with  September  11,  a  year  ago,  of  $4,940,668. 

Total  Reserve  held  in  State  banks  at  the  call  of  August  31, 
was  $113,309,088  a  decrease  since  June  29,  of  $7,932,858  and  a  de- 
crease as  compared  with  September  11,  1917  of  $35,901,546.  The 
Surplus  Reserve  in  State  banks  over  and  above  the  amount  re- 
quired, at  the  call  of  August  31,  was  $34,935,975  a  decrease  of 
$19,830,728  as  compared  with  June  29,  and  a  decrease  as  compared 
with  September  11,  a  year  ago,  of  $20*697,757. 

Total  Reserve  held  in  Private  banks  on  August  31,  was  $11,- 
139,099,  an  increase  of  $2,294,065  since  June  29,  and  an  increase 
as  compared  with  September  11,  a  year  ago,  of  $972,688.  The  Sur- 
plus Reserve  in  Private  banks,  over  and  above  the  amount  re- 
quired, on  August  31,  was  4,284,178  an  increase  of  $1,778,733  since 
June  29,  and  an  increase  of  $209,124  as  compared  with  September 
11,  1917. 

Total  Surplus  Reserve  held  in  both  State  and  Private  banks 
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on  August  31,  over  and  above  the  amount  required,  was  $39,220,- 
153  or  a  decrease  of  $18,051,995  since  the  call  of  June  29.  In  ad- 
dition to  this  amount,  however,  State  Member  banks  of  the  Federal 
Reserve  System  held  in  their  vaults  in  actual  cash  $7,572,744. 
Reserve  now  held  by  State  Member  banks  of  the  Federal  Reserve 
System  amounts  to  $13,726,227  as  compared  with  $10,517,199  on 
June  29. 

Bills  Payable  and  Rediscounts  on  August  31,  amounted  to 
$10,496,685  a  decrease  of  $2,243,224  as  compared  with  June  29,  but 
an  increase  of  $5,506,349  as  compared  with  September  11,  a  year 
ago.  Bills  Payable  and  Rediscounts  with  the  Federal  Reserve  Bank 
on  August  31,  amounted  to  $4,718,476  as  compared  with  $4,520,- 
123  on  June  29. 

Capital  Surplus  and  Undivided  Profits  of  State  banks  on 
August  31,  amounted  to  $115,843,405  an  increase  of  $5,403,271  as 
compared  with  June  29,  and  an  increase  of  $7,146,130  as  compared 
with  September  11,  a  year  ago. 
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In  the  Event  that  the  State  Board  of  Charities  Transfers  one  of 
its  Wards  to  the  Ohio  Soldiers'  and  Sailors'  Orphans'  Home,  the 
Guardianship  of  Said  Board  Continues  and  Follows  the  Wards  in 
Their  New  Home— When  the  Board  of  State  Charities  Receives 
Children  From  a  County,  District  or  Semi-public  Children's 
Home  or  Other  Institution  Transferring  the  Guardinanship  of 
Said  Ward,  Such  Board  Cannot  Transfer  Such  Children  Back  to 
the  Home  From  Which  They  Originally  Came— The  Board  of 
State  Charities  Cannot  Give  its  Consent  to  the  Adoption  of  a 
Child  Under  its  Jurisdiction  Under  the  Provisions  of  Section 
8025,  General  Code,  but  if  the  Conditions  Stated  in  Section  8024 
Exist,  Then  Such  Board  Might  Give  its  Consent  to  the  Adoption 
of  its  Ward. 


No.  1490— (Opinion  Dated  October  1.  1918). 

Board  of  State  Charities,  Columbus.  Ohio: 

Gentlemen:    I  have  your  communication  of  August  23,  1918, 
which  reads  as  follows: 

"Section  1352-3,  G.  C,  provides  that  the  Board  of  State 
Charities  shall  under  certain  conditions  receive  as  its  wards 
dependent  and  neglected  minors  and  states  that  the  Board  of 
State  Charities  is  ipso  facto  vested  with  the  sole  and  exclu- 
sive guardianship  of  such  child  or  children. 

To  what  extent  does  this  guardianship  prevail  in  the 
event  of  the  subsequent  transfer  of  wards  of  the  Board  of 
State  Charities  to  the  Ohio  Soldiers'  and  Sailors'  Orphans' 
Home? 

In  such  case  is  the  Ohio  Board  of  State  Charities  relieved 
from  any  further  responsibility,  or  does  said  responsibility 
continue  during  the  child's  minority? 

Section  1^52-3,  G.  C,  provides  for  the  transfer  of  chil- 
dren from  county,  district  or  semi-public  children's  homes  or 
other  institutions  to  the  guardianship  of  the  Ohio  Board  of 
State  Charities  for  placement  in  foster  homes. 

If  the  children  thus  transferred  are  found  ineligible  for 
placement  in  foster  homes,  is  there  any  provision  of  law  by 
which  this  guardianship  may  be  vacated  and  such  children 
returned  to  the  guardianship  of  the  institution  from  which 
they  were  originally  transferred? 

Dependent  children  transferred  to  the  Ohio  Board  of 
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State  Charities  from  county,  district  or  semi-public  children's     I 
homes  are  placed  in  foster  homes  for  legal  adoption;  under 
such  conditions,  is  the  Ohio  Board  of  State  Charities  com- 
petent to  give  consent  as  provided  for  in  Section  8025,  G.  C, 
for  the  legal  adoption  of  said  children?" 

Your  communication  naturally  divides  itself  into  three  differ- 
ent questions,  the  first  of  which  may  be  stated  as  follows: 

In  the  event  that  the  Board  of  State  Charities  trans- 
fers one  of  its  wards  to  the  Ohio  Soldiers'  and  Sailors'  Or- 
phans Home,  does  the  guardianship,  of  the  board  cease  at 
that  time  and  they  no  longer  have  any  responsibility  in  refer- 
ence to  the  child  so  transferred? 

In  answer  to  this  question  I  will  say  that  there  is  no  direct 
provision  of  law  which  warrants  the  transfer  of  a  ward  of  the 
Board  of  State  Charities  to  the  Ohio  Soldiers'  and  Sailors'  Or- 
phans' Home.  In  so  transferring  the  wards  the  Board  of  State 
Charities  undoubtedly  assumes  that  it  has  authority  so  to  do  from 
the  provisions  of  the  section  above  noted,  and  it  is  my  opinion  that 
the  provisions  of  said  section  are  broad  enough  to  warrant  the 
Board  of  State  Charities  in  so  transferring  its  wards.  The  ques- 
tion then  is  as  to  whether  the  transfer  of  a  ward  causes  the  guar- 
dianship of  the  Board  of  State  Charities  to  cease  and  the  same 
pass  to  the  Ohio  Soldiers'  &  Sailors'  Home. 

It  is  my  opinion  that  the  guardianship  of  the  Board  of  State 

Charities  does  not  so  cease.    It  is  provided  in  Section  3252-3,  G. 

C,  that  the  board  shall  retain  the  guardianship  of  children  under 

its  charge  during  their  minority;  while  the  provisions  of  Section 

1933,  G.  C,  having  to  do  with  the  Ohio  Soldiers'  &  Sailors'  Orphans 

Home,  provide  that  said  home  shall  be  warranted  in  discharging 

the  children  under  its  care  when  they  become  sixteen  years  of  age. 

This  section  reads  as  follows : 

"Unless  for  good  cause  sooner  discharged  all  children 
admitted  to  the  home  shall  be  supported  and  educated  until 
sixteen  years  of  age.  The  trustees  may  retain  such  children 
until  they  arrive  at  the  age  of  eighteen  years,  and  members 
of  a  graduating  class  may  be  retained  until  the  close  of  the 
school  year." 

I  do  not  feel  that  the  Board  of  State  Charities  would  lose  its 
guardianship  over  its  wards  when  transferred  to  the  said  home 
any  more  than  it  would  lose  its  guardianship  over  its  wards  when 
they  are  placed  in  the  care  and  charge  of  a  private  family,  and  I, 
therefore,  answer  your  first  question  to  the  effect  that  the  guar- 
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dianship  of  the  board  follows  the  wards  that  are  placed  in  the 
home. 

In  reference  to  this  matter  I  might  note  the  provisions  of 
Section  1943,  6.  C,  which  section  reads  as  follows : 

"When  pupils  are  discharged,  the  trustees  through  the 
superintendent,  so  far  as  practicable,  shall  keep  in  communi- 
cation with  them  to  enable  the  trustees  to  report  to  the  gov- 
ernor and  general  assembly  in  regard  to  these  children  of  the 
state. 

To  that  end  the  trustees  or  superintendent  shall  encour- 
age and  provide  for  the  holding  of  annual  reunions  of  the  ex- 
pupils  at  the  home  and  invite  them  to  attend  as  the  guests  of 
the  home  and  state,  and  shall  keep  a  record  showing  the 
names,  addresses  and  occupations  of  those  who  attend.  Such 
reunions  shall  be  held  during  the  children's  regular  vacation 
season  when  the  holding  thereof  will  not  interfere  with  the 
management  of  the  home,  and  the  ex-pupils  who  attend  shall 
be  under  the  same  control  and  receive  the  same  accommoda- 
tions as  the  children  and  officers  of  the  home." 

This  section  places  a  certain  duty  upon  the  trustees  of  the 
home  in  reference  to  keeping  in  communication  with  children  dis- 
charged from  the  home,  but  this,  I  feel,  would  in  no  wise,  conflict 
with  the  guardianship  of  the  said  children  to  be  exercised  by  the 
Board  of  State  Charities. 

Your  second  question  might  be  phrased  as  follows: 

When  the  Board  of  State  Charities  receives  children  from 
a  county,  district,  or  semi-public  children's  home,  or  other  in- 
stitution, transferring  the  guardianship  to  said  Board,  could 
the  Board  by  agreement,  or  is  there  any  provision  by  which 
the  Board  might  again  transfer  said  children  back  to  the  in- 
stitution from  which  they  were  received? 

I  find  no  such  provision  of  law.  In  fact  the  provisions  of  Sec- 
tion 1352-3,  6.  C,  seem  to  infer  that  when  the  board  has  assumed 
jurisdiction  over  children  it  must  make  provision  for  them  not- 
withstanding the  fact  that  they  may  not  be  eligible  for  placement 
in  private  homes.    For  example,  this  section  provides  that 

"The  board  shall  thereupon  ipso  facto  become  vested  with 
the  sole  and  exclusive  guardianship  of  such  child  or  children." 

That  is,  when  a  child  is  transferred  from  a  home  to  the  board 
the  sole  and  exclusive  guardianship  of  such  child  passes  to  the 
board.    This  section  further  provides  that  when  necessary, 

"any  children  so  committed  or  transferred  to  the  board  may 
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be  maintained  by  it  in  a  suitable  place  until  a  proper  home  is 
found." 

It  further  provides  that 

Children  from  whom  on  account  of  some  physical  or 
mental  defect  it  is  impracticable  to  find  good,  free  homes,  may 
be  so  placed  by  the  board  upon  agreement  to  pay  reasonable 
board  therefor  not  to  exceed  $3.50  per  week." 

From  these  provisions  it  seems  to  have  been  the  intention  of 
the  legislature  to  give  full  control  and  guardianship  over  the  chil- 
dren, when  transferred,  to  the  board,  no  difference  what  their 
physical  or  mental  status  might  be.  From  these  provisions  which 
seem  to  negative  the  fact  that  the  children  might  be  returned  to 
the  institution  from  which  they  came,  and  from  the  fact  that  there 
is  no  provision  of  law  whatever  made  for  such  re-transfer  of  the 
children,  it  is  my  opinion  that  the  board  could  not  transfer  chil- 
dren who  have  come  under  its  jurisdiction  back  to  the  home  from 
which  they  originally  came. 

Your  third  question  is  as  to  whether  the  Ohio  Board  of  State 
Charities  is  competent  to  give  consent  in  the  matter  of  the  adop- 
tion of  children  as  provided  for  in  Section  8025,  G.  C,  which  sec- 
tion reads  as  follows: 

"When  such  child  is  an  inmate  of  an  orphan  asylum,  or 
children's  home,  organized  under  the  laws  of  this  state,  and 
has  been  previously  abandoned  by  its  parents  or  guardians, 
or  voluntarily  surrendered  by  its  parents  or  guardians  to  the 
trustees  or  directors  of  such  asylum,  or  children's  home,  then 
the  written  consent  of  the  president,  or  in  his  absence,  or 
disability,  the  vice-president,  of  the  board  of  trustees  or  di- 
rectors of  such  asylum,  or  children's  home,  shall  be  received 
by  the  probate  court  in  place  of  the  consent  of  the  parents  or 
guardians." 

It  is  to  be  noted  from  a  reading  of  this  section  that  it  is  only 
the  trustees  or  directors  of  an  orphans'  asylum  or  children's  home 
organized  under  the  laws  of  this  state  who  are  given  the  author- 
ity to  consent  to  the  adoption  of  a  child.  I  do  not  believe  that 
the  Board  of  State  Charities  is  of  such  a  nature  that  it  could  be 
brought  within  the  terms  "orphans'  asylum"  or  "children's  home," 
and,  therefore,  it  could  not  give  its  consent  to  the  adoption  of  a 
child  under  the  provisions  of  Section  8025,  G.  C;  but  in  connec- 
tion with  your  question  I  desire  to  call  attention  to  the  provisions 
of  Section  8024,  G.  C,  which  section  reads  as  follows : 

"Any  proper  person  not  married,  or  a  husband  and  wife 
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jointly,  may  petition  the  probate  court  of  their  proper  county, 
or  the  probate  court  of  the  county  in  which  the  child  resides, 
for  leavg  to  adopt  a  minor  child  not  theirs  by  birth,  and  for 
a  change  of  the  name  of  such  child.  A  written  consent  must 
be  given  to  such  adoption  by  the  child,  if  of  the  age  of  four- 
teen years,  and  by  each  of  his  or  her  living  parents  who  is 
not  hopelessly  insane,  intemperate,  or  has  not  abandoned  such 
child,  or  if  there  are  no  such  parents,  or  if  the  parents  are 
unknown,  or  have  abandoned  the  child,  or  if  they  are  hope- 
lessly insane  or  intemperate,  then  by  the  legal  guardian,  or 
if  there  is  no  such  guardian,  then  by  a  suitable  person  ap- 
pointed by  the  court  to*  act  in  the  proceedings  as  the  next 
friend  of  the  child." 

We  note  here  that  if  there  are  no  parents  living,  or  if  the 

parents  are  unknown,  or  if  they  have  abandoned  the  child,  or  if 

they  are  hopelessly  insane  or  intemperate,  then  the  consent  may 

be  given  by  the  legal  guardian  of  the  .child.    It  is  my  opinion  that 

the  board  becomes  the  legal  guardian  of  a  child  transferred  to  it 

under  the  provisions  of  Section  1352,  G.  C,  and  therefore  if  the 

conditions  obtain  as  set  out  in  Section  8024,  G.  C,  then  the  board 

might  give  its  consent,  it  being  the  sole  and  exclusive  guardian  of 

the  child  and  being  its  legal  guardian.    But  if  it  has  parents  living 

who  are  not  hopelessly  insane  or  intemperate,  or  who  have  not 

abandoned  the  child,  and  they  are  not  unknown,  then  the  parents 

would  have  to  give  the  consent  to  the  adoption  of  the  child,  even 

though  it  was  at  the  time  under  the  jurisdiction  of  the  Board  of 

State  Charities. 

In  answering  this  question  I  might  refer  to  the  provisions 
of  Section  1672,  G.  C.  I  do  not  believe  that  the  legislature  had 
in  mind  the  Board  of  State  Charities  when  it  used  the  term  "asso- 
ciation, corporation  or  individual"  as  found  in  said  section,  and 
therefore  am  of  the  opinion  that  the  provisions  of  this  section  do 
not  authorize  the  Board  of  State  Charities  to  consent  to  the  adop- 
tion of  a  child. 

In  connection  with  the  answers  given  to  your  first  question,  1 
will  call  attention  to  an  opinion  rendered  by  my  predecessor,  Mr. 
Turner,  found  in  Vol.  II,  Opinions  of  the  Attorney  General  for 
1917,  p.  1039.     I  think  Mr.  Turner's  opinion  was  correct  and  that 
the  jurisdiction  of  the  Board  of  State  Charities  is  at  all  times  to  be 
modified  by  the  jurisdiction  given  to  the  juvenile  court  as  set  out 
in  the  opinion  above  referred  to. 

In  passing  I  might  say  that  in  considering  the  question  oi 
guardianship  in  this  opinion  I  am  merely  referring  to  the  guar  lan- 
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ship  of  the  child  and  not  of  the  estate  of  a  child.  I  note  this  dis- 
tinction because  Section  1946-3,  G.  C,  makes  the  superintendent 
of  the  Ohio  Soldiers'  &  Sailors'  Orphans  Home  the  guardian  of 
the  estate  of  all  minors  under  the  age  of  sixteen  years,  duly  ad- 
mitted and  residing  in  said  home,  providing  the  father  is  deceased 
and  the  child  has  no  other  legal  guardian. 


Whatever  May  be  the  Power  of  a  Municipality  to  Include  in  the 
Assessment  for  Sweeping  or  Cleaning  a  Particular  Street  for  a 
Particular  Year,  a  Reasonable  Sum  by  Way  of  Compensation  for 
the  Use  of  a  Street  Flusher  Owned  by  the  Municipality  in  Such 
Work — a  Question  Which  I  do  Not  Decide— the  Entire  Initial 
Cost  Thereof  May  not  be  Iqcluded  in  a  Single  Annual  Assessment 
Upon  all  the  Streets  Swept  and  Cleaned  for  that  Year,  Nor  can 
Funds  for  the  Purchase  of  Such  a  Flusher  be  Acquired  by  the 
Issuance  of  Bonds  Under  Section  3845,  General  Code,  in  Antici- 
pation of  Collection  of  Assessments  for  Sweeping  and  Cleaning 
During  Future  Years  Sufficient  in  Number  to  Cover  the  Probable 
Life  of  the  Apparatus.  The  Only  Way  in  Which  a  Municipal 
Corporation  can  Acquire  the  Necessary  Non-Expendable  Machin- 
ery and  Appliances  for  Doing  the  Work  of  Sweeping  and  Clean- 
ing, Through  its  Own  Officers,  is  by  Expending  the  Proceeds  of 
Tax  Levies  Accumulated  in  the  Proper  Subdivision  of  the  Service 
Fund  for  This  Purpose. 


No.  1513—  (Opinion  Dated  October  14,  1918). 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :     I  am  in  receipt  of  a  letter  from  the  city  solicitor 

of  Washington  C.  H.,  Ohio,  advising  me  that  your  bureau  desires 

an  answer  to  the  following  question  which  arises  in  that  city : 

"Under  authority  of  Sections  3839  et  seq.  of  the  General 
Code,  can  a  municipal  corporation,  through  its  officers,  pur- 
chase a  street  flusher  for  cleaning  its  streets,  and  include  the 
initial  cost  of  flusher  as  part  of  the  entire  cost  and  expense 
connected  with  cleaning  streets,  the  entire  cost  to  be  assessed 
against  properties  abutting  in  streets  so  cleaned." 

As  I  interpret  this  inquiry  in  the  light  of  a  conversation  with 
the  city  solicitor  the  point  in  which  all  concerned  are  primarily  in- 
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terested  is  the  question  as  to  the  manner  in  which  a  municipality 
may  secure  the  funds  with  which  to  purchase  apparatus  of  this 
character;  for  if  the  first  cost  of  the  flusher  can  be  included  in  the 
assessment  about  which  inquiry  is  made,  then  it  may  be  purchased 
from  the  proceeds  of  the  bonds  issued  in  anticipation  of  the  levy 
or  collection  of  such  assessment  under  authority  of  Section  3845 
of  the  General  Code,  which  will  be  hereinafter  referred  to ;  whereas 
if  this  is  not  the  case  it  would  appear  that  there  is  no  way  to  bor- 
row money  for  this  purpose,  as  Section  3839,  G.  C,  commonly 
known  as  the  Longworth  act,  does  not  authorize  bonds  to  be  issued 
for  the  purchase  of  machinery  or  equipment  to  be  used  in  sprink- 
ling or  sweeping  the  streets,  and  I  know  of  no  statutory  or  other 
authority  in  a  municipality  to  borrow  money  for  the  purpose  indi- 
cated, unless  the  expenditure  involved  may  be  regarded  as  a  part 
of  the  cost  of  sweeping  or  cleaning  the  streets  for  which  assess- 
ments or  special  taxes  may  be  levied.  It  would  follow,  therefore, 
that  if  a  negative  answer  be  given  to  the  question  as  submitted 
by  the  city  solicitor  we  would  be  driven  to  the  conclusion  that  ap- 
paratus of  this  kind  could  only  be  acquired  for  a  village  by  the 
expenditure  of  the  proceeds  of  general  tax  levies  for  the  service 
fund. 

The  question  as  to  the  inclusion  of  the  purchase  price  of  a 
street  flusher  in  the  total  cost  of  an  assessment  for  cleaning 
streets,  etc.,  invokes  consideration  of  the  following  sections  of  the 
General  Code: 

Section  3839 :  "Municipal  corporations  may  sprinkle  with 
water,  sweep,  and  clean  any  streets  or  alleys,  or  parts  thereof. 
All  such  work  may  be  done  by  contract  or  by  and  through  the 
officers  of  the  corporation.  Before  such  work  shall  be  done 
by  or  through  such  officers,  the  council  thereof  shall  pass  an 
ordinance  authorizing  the  officer  or  officers  having  the  care 
of  streets  and  alleys  to  purchase  or  rent  the  necessary  tools, 
machinery  and  appliances,  to  employ  the  necessary  labor,  and 
to  do  such  work." 

Section  3841 :  "*  *  *  From  the  statements  so  filed  (by  a 
board  of  commissioners  whom  the  director  of  public  service  is 
authorized  but  not  required  to  appoint  for  the  purpose  of  de- 
termining the  necessity  of  sprinkling  or  cleaning  a  given 
street)  and  from  such  other  information  as  may  come  to  his 
knowledge,  or  upon  failure  of  the  commissioners  to  file  such 
statement,  the  director  of  public  service  may  determine  and 
recommend  to  the  council,  as  provided  in  the  next  section, 
what  work  is  necessary  to  be  done,  upon  such  streets  or  al- 
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leys,  or  parts  thereof,  within  any  such  period"  (one  year  or 
part  thereof). 

Section  3842 :  "The  council  of  a  city  upon  the  recommen- 
dation of  the  director  of  public  service,  or  the  council  of  a 
village,  may  provide  by  ordinance  for  sprinkling  with  water, 
sweeping,  or  cleaning  of  such  streets  or  alleys,  or  parts 
thereof.  For  the  purpose  of  carrying  out  the  provisions  of 
this  section  and  of  the  next  three  preceding  sections,  one  ordi- 
nance may  be  made  to  include  one  or  more  streets  or  alleys, 
or  parts  thereof,  and  one  or  more  of  the  powers  granted  by 
such  sections." 

Section  3844:  'The  entire  cost  and  expense  connected 
with  any  such  work  in  any  year,  except  as  herein  provided, 
whether  done  by  contract,  or  by  and  through  the  officers  of 
the  corporation,  may,  by  ordinance,  be  assessed  upon  the  abut- 
ting or  other  specially  benefited  property,  and  by  anc  one  of 
the  methods  mentioned  in  the  first  section  of  this  chapter. 
The  assessments  so  levied  may  be  collected  in  one  installment 
in  the  manner  provided  in  the  case  of  assessments  for  street 
improvements,  but  if  it  deems  expedient  the  council  may  levy 
and  collect  such  assessments,  at  any  time,  before  or  after  the 
completion  of  the  work.  Such  assessing  ordinance  may  be 
made  to  include  the  property  abutting  upon  any  one  or  more 
streets  or  alleys,  or  parts  thereof,  and  one  or  more  of  the 
powers  granted  in  the  preceding  five  sections." 

Section  3845:  "Bonds,  notes  or  certificates  of  indebted- 
.  ness  may  be  issued  and  sold  before  or  after  doing  such  work 
in  anticipation  of  the  levy  or  collection  of  such  assessments, 
and  may  be  authorized  and  provided  for  in  the  assessing  or- 
dinance, but  no  publication  of  such  assessing  ordinance,  or  in 
a  separate  ordinance,  but  no  publication  of  such  assessing  ordi- 
nance or  of  the  ordinance  authorizing  and  providing  for  such 
notes,  bond  and  certificates  of  indebtedness  shall  in  any  case 
be  required." 

Section  3846:  "No  part  of  the  cost  and  expense  con- 
nected with  such  work  shall  be  paid  by  the  municipal  corpora- 
tion, except  when  the  whole  or  any  portion  of  a  street  or  alley 
upon  which  work  shall  be  done  passes  by  or  through  a  public 
wharf,  market  space,  park,  cemetery,  structure  for  the  fire 
department,  waterworks,  school  building,  infirmary,  market 
building,  workhouse,  hospital,  house  of  refuge,  gas  works,  pub- 
lic prison,  or  any  other  public  structure  or  public  grounds 
within  and  belonging  to  the  corporation,  and,  subject,  to  the 
limitation  hereinbefore  imposed  in  this  chapter,  the  council 
may  authorize  the  proper  proportion  of  the  estimated  cost 
and  expense  of  such  work  to  be  certified  by  the  clerk  of  the 
corporation  to  the  county  auditor  and  entered  upon  the  tax 
list  of  all  taxable  real  and  personal  property  in  the  corporation, 
and  they  shall  be  collected  as,  and  in  addition  to,  all  other 
taxes.    The  right  of  the  corporation  to  levy  such  assessments 
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shall  not  be  affected  by  the  tax  valuation  of  the  property  to 
be  assessed  or  by  the  amount  of  assessments  theretofore  levied 
upon  such  property." 

The  group  of  statutes  from  which  quotation  is  made  embodies 
a  method  of  assessment  entirely  distinct  from  that  embodied  in 
Sections  3812  et  seq.  of  the  General  Code.  It  is  true  that  in  Sec- 
tion 3812,  G.  C,  it  is  provided  that  the  council  of  any  municipal 
corporation  may  assess  upon  specially  benefited  lots  or  lands 

"any  part  of  the  entire  cost  of  an  expense  connected  with  the 
improvement  of  any  street  *  *  *  by  grading,  draining,  curb- 
ing, etc.,  *  *  *  and  ahy  part  of  the  cost  of  lighting,  sprink- 
ling, sweeping,  cleaning,  or  planting  shade  trees  thereupon." 

This  declaration  in  Section  3812  may,  in  my  opinion,  however, 
be  taken  as  declaratory  of  all  purposes  for  which  the  municipality 
may  levy  and  collect  special  assessments  for  the  improvement  of 
a  street,  and  the  sections  immediately  following  and  providing  the 
machinery  for  making  an  ordinary  street  improvement  to  be  paid 
for  by  special  assessment  cannot  have  complete  application  to 
sweeping,  cleaning  and  sprinkling  streets  for  the  following  rea- 
sons: 

(1)  No  resolution  of  necessity  is  required.  Merely  the  pass- 
age of  an  ordinance  and  service  of  notice  thereof  (Sections  3842 
and  3843,  G.  C.)  is  sufficient  to  initiate  the  machinery  of  sweep- 
ing streets.  Moreover  it  would  be  ridiculous  to  hold  that  Section 
3815,  G.  C,  which  requires  the  establishment  of  a  grade  and  the 
approval  of  plans,  specifications  and  profiles  for  the  proposed  im- 
provement, is  applicable  to  cleaning  and  sweeping  streets. 

(2)  The  provision  that  the  corporation  shall  pay  part  of  the 
cost  and  expense  of  the  improvement,  not  less  than  one-fiftieth 
and  the  cost  of  intersection,  cannot  apply,  because  of  the  explicit 
provisions  of  Sections  3844  and  3846,  G.  C,  to  the  effect  that  the 
entire  cost  and  expense  of  the  improvement  shall  be  assessed  upon 
the  property  owners  unless  the  street  to  be  cleaned  or  swept  passes 
by  public  grounds,  in  which  event  the  municipality  is  in  effect  to 
be  assessed  therefor.  In  fact  the  very  inclusion  of  Section  3846, 
G.  C,  above  quoted,  in  the  statutory  scheme  for  the  sweeping  and 
cleaning  of  streets  rather  conclusively  shows  the  separation  of  the 
two  methods  of  procedure ;  for  if  the  group  of  statutes  immediately 
following  Section  3812,  G.  C,  apply  in  their  entirety,  Section  3846, 
G.  C,  would  not  have  been  necessary.     Section  3837,  G.  C,  con- 
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taining  a  complete  provision  practically  identical  with  Section 
3846  on  this  point. 

(3)  The  machinery  of  filing  claims  for  damages,  etc.,  which  is 
a  part  of  the  general  sections,  could  have  no  application  to  clean- 
ing and  sweeping  streets.  This  is  another  reason  for  dispensing 
with  the  resolution  of  necessity  as  a  part  of  the  procedure  for 
sweeping  and  cleaning  streets. 

(4)  An  ordinary  street  improvement  must  be  done  by  con- 
tract, (Section  3833,  G.  C.)  whereas  it  is  expressly  provided  in 
Section  3839,  supra,  that  the  work  of  cleaning  and  sweeping  streets 
may  be  "by  and  through  the  officers  of  the  corporation"  as  well 
as  by  contract. 

(5)  The  requirement  that  no  public  improvement  a  part  of  the 
cost  of  which  is  to  be  specially  assessed  shall  be  made  without  the 
concurrence  of  three-fourths  of  council,  except  upon  petition  (Sec- 
tion 3835) ;  and  the  further  provision  to  the  effect  that  when  a 
petition  subscribed  by  three-fourths  of  the  interested  owners  of 
abutting  property  is  filed  the  entire  cost  may  be  assessed,  cannot 
have  any  application  to  sweeping  and  cleaning  streets. 

Many  of  these  features  of  the  applicable  statutes  were  dealt 
with  in  an  opinion  of  recent  date  to  your  bureau  relating  to  Hie 
power  of  municipal  corporations  to  assess  the  cost  of  lighting 
streets  upon  the  property  abutting  thereon.  It  is,  perhaps,  too 
much  to  say,  as  I  have  indicated,  that  the  machinery  for  sweeping 
and  cleaning  streets  on  the  assessment  plan  is  entirely  distinct  from 
that  for  making  street  improvements  by  assessment  generally. 
It  is  sufficient  to  observe  that  the  latter  is,  in  a  large  part  at  least, 
a  separate  and  distinct  procedure.  Moreover  I  am  of  the  opinion 
that  in  spite  of  what  is  said  in  Section  3812  above  referred  to,  the 
sweeping  and  cleaning  of  streets  can  only  be  done  on  the  assess- 
ment plan  by  complying  with  the  group  of  sections  which  I  have 
quoted;  so  that  the  general  features  of  the  street  improvement 
statutes  cannot  be  used  in  sweeping  and  cleaning  streets. 

These  observations  clear  the  way  for  a  careful  examination 
of  the  statutes  which  I  have  quoted,  and  in  particular  for  the  con- 
sideration of  the  meaning  of  the  declaration  of  Section  3844,  G.  C, 
to  the  effect  that  "the  entire  cost  and  expense  connected  with 
any  such  work  in  any  year  *  *  *  may  be  assessed  upon  the  abut- 
ting or  other  specially  benefited  property"  and  that  in  Section  3846 
to  the  effect  that  "no  part  of  the  cost  and  expenses  connected  with 
such  work  shall  be  paid  by  the  municipal  corporation"  except  when 
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the  public  is  the* owner  of  abutting  property.  Do  these  provisions 
imply  that  a  municipality  may  incur  no  expense  in  connection  with 
the  sweeping  and  cleaning  of  streets,  which  shall  be  a  charge  on 
the  general  duplicate,  unless  the  street  upon  which  the  work  shall 
be  done  passes  by  public  ground?  If  this  be  the  meaning  of  these 
provisions  then  it  might  be  argued  that  the  purchase  of  a  street 
flusher,  being  an  expense  attributable  to  cleaning  streets,  could 
not  be  made  as  a  charge  on  the  general  funds  of  the  corporation, 
and  if  this  should  be  true,  we  would  have  to  inquire  whether  or  not 
the  initial  cost  of  such  equipment  could  be  practicably  and  legally 
assessed  upon  the  owners  of  abutting  property  when  the  equip- 
ment after  its  purchase  would  belong  to  the  municipality. 

Considerable  difficulty  is  involved  in  the  ultimate  questions 
which  have  been  suggested,  for  it  is  clear  from  the  statutes  which 
I  have  quoted  that  streets  are  to  be  swept  and  cleaned  as  separate 
thoroughfares,  or  at  least  that  council  is  not  obliged  to  pass  a  single 
ordinance  providing  for  the  sweeping  and  cleaning  of  streets  which 
are  to  be  swept  and  cleaned  in  a  single  legislative  act.  Moreover 
the  council  has  power  under  Section  3629,  G.  C,  to  provide  for 
sweeping  and  cleaning  streets  by  general  taxation  instead  of  on  the 
assessment  plan,  and  it  has  been  held  that  the  two  plans  may  be 
combined. 

Hunter  v.  Austin,  9  C.  C,  583. 

Hence  it  would  be  very  difficult  to  apportion  the  first  cost  of  a 
street  flusher  among  the  various  streets  that  are  to  be  cleaned,  or 
between  the  streets  that  are  to  be  cleaned  by  assessment  and  those 
that  are  to  be  cleaned  by  general  taxation. 

Morover,  the  validity  of  levying  special  assessments  for  the 

purpose  of  sweeping  and  cleaning  streets  may  be  called  seriously 

into  question.    See  Dillon  on  Municipal  Corporations,  Vol.  4,  page 

2583,  where  it  is  pointed  out  that  in  many  states : 

"The  power  to  impose  a  special  assessment  for  that  pur- 
pose (sprinkling  streets)  is  denied  on  the  ground  that  the 
effects  are  not  substantial  or  permanent  and  are  too  intangible 
to  be  designated  as  an  improvement  which  will  confer  a  special 
and  peculiar  benefit  on  the  property"  (citing  cases  from  New 
York,  Illinois,  Michigan,  Missouri,  Montana,  Utah  and  Ken- 
tucky) . 

So  that  it  would  seem  that  if  the  statute  should  be  interpreted 
as  requiring  the  inclusion  in  the  total  cost  of  the  sweeping  and 
cleaning  for  which  assessments  may  be  levied  of  the  initial  cost  of 
a  street  flusher  which  is  to  become  the  property,  of  the  corporation, 
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and  may  be  used  on  any  of  its  streets,  the  validity  of  the  statutes 
themselves  would  be  called  into  question. 

The  general  statutes  providing  what  may  be  included  in  the 
total  cost  and  improvement  for  which  assessments  may  be  levied 
do  not  afford  much  help  because  of  the  extreme  generality  of  their 
terms  and  because  of  the  doubt  which  exists  about  their  applica- 
tion to  sweeping  and  cleaning  streets.  Thus  Section  3896,  which 
possibly  applies,  after  enumerating  various  items  of  cost  which 
are  to  be  included  in  the  cost  of  the  improvement,  concludes  with 
the  vague  and  unsatisfactory  phrase  "and  any  other  necessary 
expenditure." 

Under  this  section  it  has  been  held  in  Ohio  that  the  cost  of  sur- 
veying and  engineering  which  is  done  by  the  salaried  officers  of  a 
municipal  corporation  and  was  paid  for  out  of  the  general  fund 
cannot  be  included  in  the  assessment. 

Longworth  v.  Cincinnati,  34  O.  S.,  101. 

The  reason  assigned,  however,  is  that  municipal  code  is  to  be 
so  interpreted '  as  to  make  such  salaries  a  charge  on  the  general 
duplicate. 

Cases  in  several  states  are  not  all  in  accord  with  Longworth 
v.  Cincinnati  on  this  point. 

See : 

t 

In  re  Fifth  Ave.  Sewer,  4  Brew.  (Pa.),  364,  accord; 
People  ex  rel.  v.  Kingston,  56  N.  Y.  Supp.,  606; 
Gibson  v.  Chicago,  22  111.,  556;  contra. 

In  our  case,  however,  the  operation  of  the  principle  relied  upon 
in  Longworth  v.  Cincinnati  is  not  clear  because  we  must  first  de- 
cide whether  it  is  the  clear  intent  of  all  the  statutes  now  in  force 
that  any  expense  incurred  for  the  purpose  of  cleaning  and  sweeping 
streets  shall  be  paid  out  of  the  general  fund,  and  to  do  this  we  must 
interpret  the  language  of  Sections  3844  and  3846,  G.  C,  last  above 
cited. 

Of  course  it  is  clear  that  the  council  might  provide  for  sweep- 
ing and  cleaning  streets  on  the  contract  plan  instead  of  through 
the  officers  of  the  municipality.  If  this  plan  should  be  chosen  the 
contractor  would  undoubtedly  include  in  the  price  for  which  he 
would  do  the  work  some  part  of  the  cost  of  equipment  belonging 
to  him  which  he  would  use  on  the  work,  and  no  question  could 
be  raised  as  to  the  validity  of  including  the  entire  contract  price 
in  the  cost  of  the  improvement ;  and  if  the  municipality  should  own 
a  street  flusher  and  then  decide  to  let  the  work  by  contract,  the 
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contractor  to  use  the  city's  street  flusher  and  to  pay  or  allow  the 
city  something  in  the  nature  of  rent  for  its  use,  the  total  contract 
price  could  be  assessed  without  making  any  deduction  for  the  rent 
paid  to  the  city  for  the  use  of  its  equipment. 
McGlynn  v.  Toledo,  22  C.  C,  34. 
So  that  it  might  be  argued  that  if  the  city  chose  to  do  the 
work  itself  it  could  at  least  include  as  part  of  the  total  cost  to  be 
assessed  a  reasonable  rental  for  the  use  of  the  equipment  belong- 
ing to  the  city  on  the  particular  street  which  was  being  cleaned 
on  the  assessment  plan. 

It  seems  to  me  that  the  answer  to  the  principal  questions 
above  suggested  is  furnished  by  consideration  of  the  clause  "in 
any  year"  as  found  in  the  context  quoted  from  Section  3844,  G.  C, 
in  connection  with  what  appears  to  be  the  controlling  idea  of  the 
whole  group  of  statutes  under  examination,  which  is  that  tjie  thing 
to  be  assessed  is  the  annual  cost  of  a  continuous  service.  As 
pointed  out  in  the  other  opinion,  to  which  reference  has  been  made, 
the  primary  difference  between  the  machinery  for  assessing  the 
cost  of  sprinkling  streets  and  that  for  assessing  the  cost  of  mak- 
ing a  specific  improvement  in  a  street  is  just  this:  the  latter  is  a 
method  apportioning  a  part  or  all  of  the  cost  of  doing  a  single 
thing;  the  former  is  a  method  of  apportioning  all  the  cost  of  fur- 
nishing a  continuous  or  intermittent  service.  Naturally  the  cost  to 
be  apportioned  in  the  one  case  is  certain  and  fixed  once  and  for  all 
when  the  specific  thing  to  be  done  is  accomplished;  naturally  also 
the  cost  to  be  apportioned  in  the  case  of  the  former  must  be  as- 
certained from  time  to  time  by  marking  off  a  period  of  service, 
such  as  a  year  or  a  number  of  years. 

In  the  case  of  the  statutes  under  consideration  the  thing  to 
be  assessed  is  the  annual  cost.  From  this  it  follows  rather  clearly, 
it  seems  to  me,  that  only  such  items  as  are  referable  to  a  given 
year  are  to  be  assessed. 

This  statement  really  furnishes  a  complete  answer  to  the  ques- 
tion submitted  by  the  solicitor.  For  it  is  clear  that  the  initial 
cost  of  a  street  flusher  is  not  an  expenditure  referable  to  a  single 
year  because  the  probable  life  of  the  apparatus  undoubtedly  ex- 
ceeds a  single  year,  whatever  may  be  said  of  the  possibility  of  ap- 
portioning such  an  expenditure  among  the  various  streets. 

It  would,  therefore,  in  my  judgment  be  illegal  to  include  the 
entire  initial  cost  of  a  street  flusher  in  the  assessment  for  cleaning 
and  sweeping  streets  for  a  single  year. 
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It  still  might  be  argued  that  although  the  entire  cost  might  be 
assessed  in  a  single  year,  it  might  be  spread  over  a  number  of  years 
which  the  council  might  estimate  to  be  the  probable  life  of  the 
apparatus  and  the  assessment  for  such  subsequent  years  might  be 
anticipated  by  the  issue  of  bonds  under  Section  3845,  G.  C.  Such 
an  argument  would  present  an  interesting  question  arising  by 
analogy  from  the  decision  in  McGlynn  v.  Toledo,  supra,  on  the 
theory  that  the  municipality  might,  as  it  were,  rent  its  own  equip- 
ment to  dierent  streets  and  include  a  reasonable  rental  cost  in  the 
cost  of  sweeping  for  a  given  year,  and  thus  ultimately  reimburse 
itself  for  the  initial  expenditure  of  the  assessments ;  but  this  argu- 
ment would  lead  to  no  definite  conclusion  in  connection  with  the 
question  submitted,  unless  it  could  be  determined  that  under  Sec- 
tion 3845,  G.  C,  bonds,  notes,  certificates  of  indebtedness,  etc.,  may 
be  issued  and  sold  in  anticipation  of  the  levying  or  collection  of  as- 
sessments for  more  than  one  year.  I  do  not  believe  that  this  can 
be  done.  It  is  true,  perhaps,  that  under  Section  3842,  G.  C.,  coun- 
cil may  pass  an  ordinance  providing  for  the  sweeping  and  cleaning 
of  a  large  number  of  streets  or  alleys  on  the  assessment  plan,  and 
that  this  ordinance  will  stand  until  it  is  repealed,  and  afford  the 
basis  of  making  annual  assessments  thereafter.  Nevertheless, 
each  assessment  is  for  the  cost  and  expense  of  sweeping  or  clean- 
ing a  particular  street  for  a  single  year,  and  Section  3844,  G.  C, 
specifically  provides  that  such  assessments  are  to  be  collected  in 
one  installment.  There  is  nothing  to  prevent  council  from  repeal- 
ing such  an  ordinance  at  any  time  after  it  has  been  passed  except 
as  to  proceeding  already  initiated  and  deciding  to  sweep  and  clean 
all  streets  by  general  taxation,  or  to  eliminate  some  streets  from 
those  to  be  swept  and  cleaned  on  the  assessment  plan  and  adding 

others. 

i 

This  being  the  case  I  do  not  believe  that  Section  3845  can  be 
so  interpreted  as  to  authorize  the  borrowing  of  money  in  anticipa- 
tion of  more  than  one  assessment. 

* 

I,  therefore,  arrive  at  the  conclusion  that  whatever  may  be 
the  power  of  a  municipality  to  include  in  the  assessment  for  sweep- 
ing or  cleaning  a  particular  street  for  a  particular  year,  a  reason- 
able sum  by  way  of  compensation  for  the  use  of  a  street  flusher 
owned  by  the  municipality  in  such  work  for  such  period  of  time — 
a  question  which  I  do  not  decide — the  entire  initial  cost  thereof 
may  not  be  included  in  a  single  annual  assessment  upon  all  the 
streets  swept  and  cleaned  for  that  year,  nor  can  funds  for  the 
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purchase  of  such  a  flusher  be  acquired  by  the  issuance  of  bonds 
under  Section  3845,  G.  C,  in  anticipation  of  the  collection  of  as- 
sessments for  sweeping  and  cleaning  during  future  years  sufficient 
in  number  to  cover  the  probable  life  of  the  apparatus. 

Finally  it  is  my  opinion  that  the  only  way  In  which  a  munici- 
pal corporation  can  acquire  the  necessary  non-expendable  machin- 
ery and  appliances  for  doing  the  work  of  sweeping  and  cleaning, 
through  its  own  officers,  is  by  expending  the  proceeds  of  tax  levies 
accumulated  in  the  proper  subdivision  of  the  service  fund  for  this 
purpose. 

The  State  Medical  Board  is  Authorized  to  Make  a  Rule  that  Duly 
Authorized  Applicants  Who  are  Medical  Officers  May  Have  Their 
Examination  Papers  With  Printed  Questions  Attached  Submit- 
ted Under  Seal  to  the  Examiners  of  the  Ohio  State  Medical 
Board  for  Inspection  and  if  Satisfactory  to  the  Examiners  of 
the  State  Medical  Board,  Certificates  May  be  Granted  to  Such 
Medical  Officers  Through  Such  Examination. 


No.  150(V-(  Opinion  Dated  October  7,  1918). 

The  State  Medical  Board,  H.  M.  Platter,  Secretary,  Columbus, 
Ohio.      • 
Gentlemen:    You  request  my  opinion  as  follows: 

"I  am  directed  by  the  State  Medical  Board  to  submit 
to  you  for  an  opinion  an  inquiry  as  follows,  received  from  W. 
C.  Braisted,  M.  D.,  chairman  of  the  National  Board  of  Medi- 
cal Examiners: 

'*  *  *  When  a  medical  officer  holding  a  certificate  from 
the  National  Board  makes  application  for  licensure  in  Ohio, 
his  examination  papers,  with  printed  questions  attached,  be 
submitted  under  seal  to  the  examiners  of  the  Ohio  State  Medi- 
cal Board  for  inspection,  and  if  satisfactory  a  further  oral  test 
be  required  as  seems  necessary.  *  *  *.' 

"The  board  desires  to  know  whether  such  arrangement 
can  be  construed  as  in  conformity  with  the  provisions  of  Sec- 
tions 1273  and  1274,  or  1282  of  the  General  Code  of  Ohio. 


tt 


Sections  1273,  1274  and  1282,  G.  C,  referred  to  by  you,  read 

as  follows : 

Sec.  1273:  "The  examination  of  applicants  for  certifi- 
cates to  practice  medicine  or  surgery  shall  be  conducted  un- 
der rules  prescribed  by  the  state  medical  board.  Each  appli- 
cant shall  be  examined   in   anatomy,   physiology,  pathology, 
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materia  medica,  and  therapeutics,  the  principles  and  practice 
of  medicine,  diagnosis,  surgery,  obstetrics  and  such  other  sub- 
jects as  the  board  requires.  The  applicant  shall  be  examined 
in  materia  medica  and  therapeutics  and  principles  and  practice 
of  medicine  of  the  school  of  medicine  in  which  he  desires  to 
practice,  by  the  member  or  members  of  the  board  representing 
such  school." 

Sec.  1274:  "If  the  applicant  passes  such  examination 
and  has  paid  the  fee  required  by  law,  the  state  medical  board 
shall  issue  its  certificate  to  that  effect,  signed  by  its  president 
and  secretary,  and  attested  by  its  seal.  Such  certificate  when 
deposited  with  the  probate  judge  as  required  by  law,  shall  be 
conclusive  evidence  that  the  person  to  whom  it  is  issued  is 
entitled  to  practice  medicine  or  surgery  in  this  state.  An 
affirmative  vote  of  not  less  than  five  members  of  the  board 
is  required  for  the  issuance  of  a  certificate." 

Sec.  1282:  "The  state  medical  board  may  dispense  with 
the  examination  of  a  physician  or  surgeon,  duly  authorized  to 
practice  medicine  or  surgery  in  another  state,  a  territory  or 
the  District  of  Columbia,  who  wishes  to  remove  from  such 
state,  territory  or  district  and  reside  and  practice  his  pro- 
fession in  this  state,  upon  his  complying  with  the  following 
conditions : 

Such  physician  or  surgeon  shall  make  an  application  on 
.  a  form  prescribed  by  the  board,  pay  a  fee  of  fifty  dollars  and 
present  a  certificate  or  license  issued  by  the  medical  board 
thereof;  provided  the  laws  of  such  state,  territory  or  district 
require  of  physicians  and  surgeons  practicing  therein  qualifi- 
cations of  a  grade  equal  to  those  required  of  physicians  and 
surgeons  practicing  in  Ohio,  and  equal  rights  are  accorded 
by  such  state,  territory  or  district  to  physicians  and  surgeons 
of  Ohio  holding  a  certificate  from  the  state  medical  board 
who  desire  to  remove  to,  reside  and  practice  their  profession 
in  such  state,  territory  or  district." 

In  order  to  understand  fully  Section  1273,  G.  C,  it  is  neces- 
sary to  examine  the  language  contained  in  certain  other  sections 
of  the  General  Code,  which  language  refers  to  the  filing  of  appli- 
cations by  persons  who  desire  to  take  examinations  for  certificates 
to  practice  medicine  and  surgery  in  the  State  of  Ohio. 

Section  1269,  G.  C,  provides  that: 

"Each  person  who  desires  to  practice  medicine  or  sur- 
gery shall  file  with  the  secretary  of  the  state  medical  board  a 
written  application,  under  oath,  on  a  form  prescribed  by  the 
board,  and  furnish  satisfactory  proof  that  he  is  more  than 
twenty-one  years  of  age  and  of  good  moral  character." 

While  said  section  says  "each  person,"  it  will  be  hereinafter 
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noted  that  the  provisions  of  this  act,  that  is  the  act  of  which  Section 
1269  is  a  part,  do  not  apply  to  all  persons,  that  there  are  certain 
exceptions  among  whom  are  commissioned  medical  officers  of  the 
United  States  army,  navy  or  marine  hospital  service  when  in  the 
discharge  of  their  professional  duties,  and  what  I  shall  say  herein 
will  apply  to  such  commissioned  persons  only  in  so  far  as  they 
are  practicing  their  profession  other  than  in  an  official  way,  or, 
in  other  words,  this  opinion  will  only  refer  to  such  military  officers 
who  desire  to  receive  licenses  and  to  practice  medicine  and  surgery 
in  Ohio  other  than  as  such  officers. 

After  the  written  application  referred  to  in  Section  1269  is 
filed,  as  is  provided  by  said  section,  then  the  same  is  examined  that 
the  preliminary  educational  qualities  of  the  applicant  may  be  de- 
termined. The  following  preliminary  educational  qualifications 
shall  be  sufficient  to  admit  the  applicant  to  an  examination,  viz. : 
(1)  a  diploma  from  a  reputable  college  granting  the  degree  of 
A.  B.,  B.  S.,  or  equivalent  degree;  (2)  a  diploma  from  a  legally 
constituted  normal  school,  high  school  or  seminary,  issued  after 
four  years  of  study;  (3) a  teacher's  permanent  or  life  certificate; 
(4)  a  student's  certificate  of  examination  for  admission  to  the 
freshman  class  of  a  reputable  literary  or  scientific  college;  (5)  a 
certificate  issued  by  the  entrance  examiner  who  is  appointed  by 
the  board  to  conduct  such  examination,  which  certificate  shows 
that  the  applicant  has  passed  an  examination  in  such  branches  as 
are  required  for  graduation  from  a  first  class  high  school  of  this 
state. 

If  the  entrance  examiner  finds  that  the  applicant  possesses 
the  preliminary  educational  qualifications  which  bring  such  ap- 
plicant within  one  of  the  above  classes,  then  such  entrance  exam- 
iner shall  issue  to  such  applicant  a  certificate  to  that  effect 

The  applicant  must  produce  such  certificate  and  also  a  di- 
ploma from  a  legally  charted  medical  institution  in  the  United 
States  in  good  standing,  as  defined  by  the  board  at  the  time  the 
diploma  was  issued,  and  which  institution  subsequent  to  May  1, 
1913,  required  for  admission  for  the  degree  of  M.  D.  to  such  in- 
stitution a  preliminary  education  equal  to  that  required  for  gradu- 
ation from  a  first  grade  high  school  in  this  state,  or  a  diploma  or 
license  approved  by  the  board  which  conferred  the  full  right  to 
practice  all  branches  of  medicine  or  surgery  in  a  foreign  country. 
After  such  applicant  has  such  preliminary  certificate  and  such  di- 
ploma or  license,  then  he  must  present  same  to  the  board,  together 
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with  an  affidavit  that  he  is  the  person  named  therein  and  that  he  is 
the  lawful  possessor  thereof,  stating  his  age,  residence,  the  col- 
lege or  colleges  at  which  he  obtained  his  medical  education,  the 
time  spent  in  each,  the  time  spent  in  the  study  of  medicine  and 
such  other  facts  as  the  state  medical  board  requires.  If  such  ap- 
plicant is  engaged  in  the  practice  of  medicine  at  the  time  such  ap- 
plication is  filed,  he  shall  state  the  period  during  which  and  the 
place  where  he  has  been  so  engaged.  It  is  next  the  duty  of  the 
state  medical  board  to  examine  the  credentials  of  such  applicant 
and  if  it  finds  that  they  are  proper,  then  the  board  shall  admit 
such  applicant  "to  an  examination." 

Such  is  the  procedure  which  is  necessary  for  each  person  to 
follow  before  he  can  take  an  examination,  as  is  provided  by  Section 
1273,  to  which  you  refer.  Just  how  the  examination  shall  be  held 
by  the  board  is  not  specifically  pointed  out,  in  said  section.  The 
section  simply  provides  that  the  examination  shall  be  conducted 
under  rules  prescribed  by  the  board.  The  applicant,  however,  must 
be  examined  in  anatomy,  physiology,  pathology,  chemistry,  ma- 
teria medica  and  therapeutics,  the  principles  and  practice  of  medi- 
cine, diagnosis,  surgery,  obstetrics  and  such  other  subjects  as  the 
board  requires,  provided,  however,  that  the  applicant  shall  be  ex- 
amined in  materia  medica  and  therapeutics  and  principles  and 
practice  of  medicine  of  the  school  of  medicine  in  which  he  desires 
to  practice,  by  the  member  or  members  of  the  board  representing 
such  school.  Just  how  much  latitude  is  permitted  to  the  board  in 
the  holding  of  such  examinations  is  not  determinable  from  the 
language  of  the  various  sections  of  the  state  medical  laws,  but  it 
is  plain  that  when  they  are  given  the  right  to  make  rules  the  leg- 
islative intent  seems  clear  that  they  exercise  whatever  reasonable 
discretion  is  necessary  in  order  to  carry  out  the  provisions  of  said 
section.  The  statutes  formerly  provided  that  the  board  should  hold 
examinations  in  the  cities  of  Cincinnati,  Cleveland,  Columbus  and 
Toledo,  but  it  did  not  say  when  such  examinations  should  be  held, 
and  the  board  determined  to  hold  an  examination  in  Columbus 
rather  than  Cincinnati.  Suit  was  brought  in  the  case  of  State  ex 
rel.  vs.  Medical  Board,  12  O.  C.  C.  (n.  s)  189,  to  compel  the  hold- 
ing of  such  examination  in  Cincinnati,  and  the  court  held  that 
while  under  such  statute  it  is  the  duty  of  the  board  to  hold  exam- 
inations in  such  cities,  yet  inasmuch  as  the  act  is  silent  as  to  the 
time  when  such  examination  shall  be  held,  and  inasmuch  as  it  is 
the  duty  of  the  board  to  determine  the  dates  and  places  of  exam- 
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inations,  a  writ  of  mandamus  will  not  be  granted  to  compel  the 
holding  of  such  examination  in  the  absence  of  a  showing  of  an 
abuse  of  discretion  on  the  part  of  the  board  with  reference  to  the 
selection  of  times  and  places  for  the  holding  of  such  examinations. 
If,  then,  the  discretion  of  the  board  could  not  be  controlled  unless 
that  discretion  was  abused  in  the  matter  of  setting  of  the  places 
and  dates  for  the  holding  of  examinations,  I  am  of  the  opinion  that 
the  discretion  of  the  board  with  reference  to  the  manner  of  hold- 
ing such  examinations  cannot  be  controlled  unless  that  discre- 
tion is  abused.  That  is  to  say,  if  your  board  determines,  in  the 
examining  of  those  applicants  for  certificates  to  practice  medicine 
or  surgery  in  Ohio  who  are  medical  officers,  that  their  examina- 
tion papers,  with  printed  questions  attached,  shall  be  submitted 
under  seal  to  the  examiners  of  the  Ohio  State  Medical  Board  for 
inspection,  and  if  the  examination  papers  so  submitted  cover  the 
branches  provided  for  under  our  laws,  and  if  such  applicant  quali- 
fies for  such  examination  as  is  provided  by  our  laws  and  as  above 
set  forth,  and  if  such  applicant  passes  such  examination  under 
the  rules  prescribed  by  the  board,  then  I  am  of  the  opinion  that 
such  an  examination  is. a  valid  examination  as  is  referred  to  in 
Section  1273,  G.  C. 

Section  1274  merely  provides  that  if  the  applicant  passes  such 
examination  and  has  paid  the  fee  required  by  law,  the  board  shall 
issue  its  certificate  to  that  effect,  and  that  when  such  certificate  is 
deposited  with  the  probate  judge  as  is  required  by  law,  it  shall  be 
conclusive  evidence  that  the  person  to  whom  it  is  issued  is  entitled 
to  practice  medicine  and  surgery  in  this  state.     The  provisions  of 
the  above  section  apply  to  every  certificate  issued  by  the  board, 
whether  by  examination  or  by  reciprocity,  and  no  matter  how  the 
examination  is  held.    If  a  certificate  is  granted  following  the 
examination,  then  the  section  applies  to  such  certificates;  there- 
fore, if  an  examination  is  granted,  as  above  indicated,  and  a  certifi- 
cate granted  to  the  applicant,  such  certificate  would  be  as  valid 
as  if  the  examination  were  given  in  any  other  manner. 

You  also  refer  to  Section  1282,  G.  C,  above  quoted.  This  is 
what  is  commonly  called  the  reciprocity  section  of  the  medical  law, 
that  is,  the  State  Medical  Board  may  dispense  with  an  examination 
as  far  as  a  physician  or  surgeon  is  concerned  who  is  duly  author- 
ized to  practice  medicine  or  surgery  in  another  state,  a  territory  or 
the  District  of  Columbia,  and  which  physician  or  surgeon  wishes 
to  move  from  such  other  state,  territory   or  District  of  Colum- 


52  Department  Reports 

bia  and  reside  in  and  practice  his  profession  in  this  stdte,  provided, 
however,  that  such  physician  or  surgeon  shall  make  application  on 
a  form  prescribed  by  the  board  and  shall  pay  a  fee  of  $50.00  and 
shall  present  a  certificate  or  license  issued  by  the  medical  board 
of  such  other  state,  and  provided  further  that  the  laws  of  such 
other  state  or  territory,  or  the  District  of  Columbia,  require  of 
physicians  and  surgeons  who  practice  therein  qualifications  of  a 
grade  equal  to  those  required  of  physicians  and  surgeons  to  prac- 
tice in  Ohio,  and  provided  further  that  equal  rights  are  accorded 
by  said  other  state,  territory  or  District  of  Columbia  to  physicians 
and  surgeons  of  Ohio  who  hold  a  certificate  from  the  State  Medi- 
cal Board  and  who  desire  to  remove  to,  reside  and  practice  their 
profession  in  such  other  state,  territory  or  district.  This  is  merely 
a  reciprocity  provision  with  another  state,  a  territory  or  the  Dis- 
trict of  Columbia  and  was  not  made  under  our  laws  to  include 
medical  officers  of  the  United  States  army,  navy  or  marine  hos- 
pital corps.  So  that,  reciprocity  certificates  could  not  be  issued  to 
medical  officers,  as  such,  but,  as  noted  above,  the  provisions  of  our 
medical  laws  do  not  apply  to  medical  officers  of  the  classes  above 
named  because  Section  1287  provides  in  part: 

«*  *  *  ipkjg  chapter  shall  not  apply  to  a  commissioned 
medical  officer  of  the  United  States  army,  navy  or  marine  hos- 
pital service  in  the  discharge  of  his  professional  duties.  *  *." 

If,  then,  your  inquiry  refers  only  to  the  practice  of  such  offi- 
cers while  they  are  performing  service  for  the  army,  navy  or  ma- 
rine service,  you  are  advised  that  they  are  exempt  from  the  pro- 
visions of  the  state  medical  laws,  but  if,  on  the  other  hand,  such 
officers  desire  to  receive  certificates  to  practice  medicine  or  sur- 
gery in  Ohio  outside  of  the  United  States  service,  then  your  board 
can  make  a  proper  rule  by  which  a  proper  examination  can  be 
given  as  above  indicated. 

Answering  your  question  specifically,  then,  I  advise  you  that 
the  state  medical  board  is  authorized  to  make  a  rule  that  duly 
authorized  applicants  who  are  medical  officers  may  have  their  ex- 
amination papers,  with  printed  questions  attached,  submitted  un- 
der seal  to  the  examiners  of  the  Ohio  State  Medical  Board  for  in- 
spection and,  if  satisfactory,  to  the  examiners  of  the  State  Medical 
Board,  certificates  may  be  granted  to  such  medical  officers  through 
such  an  examination. 


SUPREME  COURT 


The  City  of  Cincinnati,  etc.,  v.  Doerger  et  al. 

Sewer  Assessments— Limited  to  Special  Benefits— Sewers  Con- 
structed in  Parallel  Streets— Right  to  Assess  for  Abutting  Im- 
provements—Connection with  Sewer  in  Rear  Street — By  Cross- 
ing Intervening  Lot — Adequate  Local  Drainage. 


(No.  15637— Decided  May  14,  1918) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 

Mr.  Charles  A.  Groom,  city  solicitor,  and  Mr.  Frank  K.  Bow- 
man, assistant  city  solicitor,  for  plaintiff  in  error. 

Messrs.  Dorger  &  Dorger,  for  defendants  in  error. 
By  the  Court: 

The  plaintiff  John  J.  Doerger  is  the  owner  of  two  lots  in  the 
city  of  Cincinnati  which  constitute  one  tract  of  land  47.10  feet 
wide,  extending  from  McMicken  avenue  to  Gilmore  street,  a  dis- 
tance of  240  feet.  The  plaintiff  Henry  Doerger  is  the  owner  of 
two  lots  28.41  feet  wide,  which  constitute  one  tract  of  land  and  ex- 
tends from  McMicken  avenue  to  Gilmore  street. 

The  city  of  Cincinnati  passed  the  necessary  legislation  for  the 
improvement  of  McMicken  avenue  and  Gilmore  street,  and  did  im- 
prove the  same  by  constructing  in  each  street  a  sewer.  The  cost 
of  the  sewer  improvement  in  each  street  was  assessed  by  the  front 
foot,  and  the  lots  of  the  plaintiffs  abutting  upon  McMicken  avenue 
were  assessed  for  that  improvement,  and  also  similarly  were  the 
lots  of  the  plaintiffs  abutting  upon  Gilmore  street  assessed  for  the 
sewer  improvement  in  that  street. 

The  plaintiff  joined  in  an  action  to  restrain  the  collection  of 
said  assessment  upon  the  ground  that  their  properties  were  pro- 
vided with  local  drainage,  no  objection  being  made  for  misjoiner  of 
parties  or  causes  of  action. 

The  case  was  submitted  in  the  court  of  appeals  upon  an  agreed 
statement  of  facts,  supplemented  by  evidence  descriptive  of  the 
premises  of  the  plaintiffs  and  tending  to  show  the  use  to  which  they 
were  best  adapted. 

The  court  of  appeals  from  an  examination  of  the  evidence 
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found  that  the  Gilmore  street  sewer  provided  said  tracts  of  land 
separately  owned  by  plaintiffs  with  sufficient  drainage,  and  sus- 
tained the  assessment  for  the  improvement  on  Gilmore  street  but 
enjoined  the  assessment  for  the  construtcion  of  the  sewer  on  Mc- 
Micken  avenue. 

The  two  lots  of  John  J.  Doerger  compose  one  tract,  which  is 
improved  by  a  residence  constructed  thereon  facing  McMicken 
avenue,  which  is  connected  with  and  drains  into  the  sewer  con- 
structed in  Gilmore  street.  There  are  no  buildings  on  the  premises 
of  Henry  Doerger,  and  no  connection  for  the  purpose  of  draining 
tho3e  premises  has  been  made  with  the  sewer  in  either  street. 

The  assessment  of  expenses  for  the  construction  of  sewers  is 
authorized  by  Section  3812,  General  Code,  but  the  provisions  of 
Section  3819,  General  Code,  which  require  that  council  shall  limit 
the  assessments  to  the  special  benefits  conferred  upon  the  property 
assessed,  and  that  no  lots  or  lands  shall  be  assessed  for  such  im- 
provement that  do  not  need  local  drainage,  or  which  are  provided 
therewith. 

The  record  discloses  that  the  street  level  of  McMicken  avenue 
is  about  30  feet  higher  than  that  of  Gilmore  street.  Had  the  Gil- 
more street  sewer  been  constructed  prior  to  that  in  McMicken 
avenue,  and  each  of  the  plaintiffs  constructed  a  drain  from  the 
residence  erected  upon  his  lot  abutting  on  McMicken  avenue  and 
connected  the  same  with  the  Gilmore  street  sewer,  and  adequate 
drainage  afforded  thereby,  it  must  be  conceded  that  a  valid  assess- 
ment could  not  thereafter  be  levied  upon  either  of  said  lots  for  the 
subsequent  construction  of  the  McMicken  avenue  sewer.  The 
record  supports  the  finding  of  the  court  of  appeals  that  the  Gil- 
more street  sewer  does  provide  adequate  facilities  for  drainage  of 
the  tract  of  land  of  each  of  the  plaintiffs,  and  therefore  that  the 
sewer  in  McMicken  avenue  renders  no  service  and  is  of  ne  benefit 
to  said  premises. 

Upon  the  undisputed  facts  in  this  case  the  judgment  of  the 
court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Newman,  Matthias,  Johnson  and  Donahue,  JJ.» 
concur. 
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MOTION    DOCKET 

9896.  The  Columbus  Yellow  Taxi- 
cab  Company  v.  Charles  R.  Doll, 
Admr.  Motion  for  an  order  directing 
the  court  of  appeals  of  Franklin 
county  to  certify  its  record.  Overrul- 
ed. 

9906.  Frank  Gorey  v.  James  Nelson 
Black.     Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Licking 
county  to  certify  its  record.    Overrul- 
ed. 

9907.  George  L.  Robinson,  Extr.,  v. 
William  H.  Brown  et  al.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Holmes  county  to  certify  its  record. 
Overruled. 

9911.  Bessie  Fuhr  Patterson  Extrx. 
v.  A  L.  Atkinson,  Extr.,  et  al.  Motion 
for  an  order  directing  the  court  of  ap- 
peals of  Mahoning  county  to  certify 
its  record.     Overruled. 

9922.  Bernard  Dworkin,  d.b.a.  New 
York  Mineral  Water  Company  v. 
Louis  Grelser  d.  b.  a.  Royal  Bottling 
Company.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Hamil- 
ton county  to  certify  Its  record.  Over- 
ruled. 

9924.  Blanche  L.  Willits  v.  James 
F.  Lee.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Knox 
county  to  certify  its  record.    Ovemled. 

9925.  Pennsylvania  Company  v. 
Edna  F.  Thompson,  Admrx.  Motion 
for  an  order  directing  the  court  of  ap- 
peals of  Cuyahoga  county  to  certify 
its  recond.     Overruled. 

9926.  William  B.  Garretson  et  al. 
v.  The  Jefferson  Coal  Company.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Jefferson  county  to 
certify  its  record.    Overruled. 

9927.  Stef  Fonadalavich  v.  The  Jef- 
ferson Coal  Company.  Motion  for  an 
order  directing  the  court  of  Jefferson 
county  to  certify  its  record.  Overrul- 
ed. 

9928.  Mary  A.  Carter  et  al.  v.  The 
Jefferson  Coal  Company.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Jefferson  county  to  certify 
its  record.    Overruled. 


9929.  George  L.  Elliott  et  al.  v. 
The  Jefferson  Coal  Company.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Jefferson  county  to  certify 
Its  record.    Overruled. 

9930.  Howad  T.  Roe  et  al.  v.  The  • 
Jefferson  Coal  Company.     Motion  for 
an  order  directing  the  court  of  appeals 
of  Jefferson  county  to  certify  its  rec- 
ord.   Overruled. 

9931.  Louis  F.  LaRoche  v.  Carl  S. 
LaRoche.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Bel- 
mont county  to  certify  its  record. 
Overruled. 

9932.  The  France  Slag  Company  v. 
Harry  C.  Warrick  et  al.  Motion  for 
an '  order  directing  the  court  of  ap- 
peals of  Columbia  county  to  certify 
its  record.     Overuled. 

9934.  Frederick  Kohler  v.  Edmund 
B.  Haserodt  as  Clerk  of  Court  of  Com- 
mon Pleas  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  rec- 
ord.    Overruled. 

99-35.  The  Rudolph  Savings  Bank 
Company  v.  The  Anchor  Oil  &  Gas 
Co.  et  al.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Wood 
county  to  certify  its  record.  Over- 
ruled. 

9936.  Fred  M.  Wallace  et  al.  v. 
David  Welt  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  c* 
Wood  county  to  certify  Its  record. 
Overruled. 

9937.  Modern  Woodmen  of  America 
v.  Van  R.  Myers.    Motion  for  an  order 
directing  the  court  of  appeals  of  ****}"   * 
cock    county    to    certify    its   record. 
Sustained.  _ 

.  9940.  The  Continental  Trust  & 
Savings  Company  v.  The  Home  Fuel 
&  Supply  Company.  Motion  for  an 
order  directing  the  court  of  appeal* 
of  Lucas  county  to  certify  its  recora. 
Sustained.    •  „  „    _ 

9941.     The    Ohio    Electric    Railway 

Company  v.  Thomas  E.  Sn^ana£: 
Motion  for  an  order  directing  tne 
court  of  appeals  of  Allen  county  to 
certify    its    record.     Overruled. 
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NEW    CORPORATIONS 

Earl  Construction  Co.,  Columbus, 
$10,000.  William  J.  Earl,  Willard  E. 
Earl,  John  N.  Dickson,  'Bessie  L.  Earl, 
Hazel  M.  Earl.  (General  contract- 
ing.) 

Ferguson  Insurance  Agency  Co., 
Columbus,  $10,000.  George  A.  Fergu- 
son, Orlando  R.  Taylor,  C.  W.  Bran- 
don, D.  E.  Ball,  T.  E.  Patten. 

Great  Lakes  Publishing  Co.,  Cleve- 
land, $10,000.  Eugene  Herman,  Jos. 
L.  Holly,  Frederick  L.  Leckie,  Theo. 
C.  Robinson,  M.  E.  Ordner. 

Marting  Ore  Co.,  Cleveland,  $10,000. 
F.  J.  Weber,  R.  V.  Weigel,  B.  K. 
Clark,  John  D.  O'Malley,  F.  McKen- 
zie. 

News  Publishing  Co.,  Minerva,  $10,- 
000.  Charles  B.  Sala,  Bertie  E.  Sala, 
Valoise  M.  Sala,  J.  S.  Sanderson,  E.  O. 
Sala,  O.   M.  Sala. 

Parker  Rust-Proof  Co.,  Cleveland, 
$25,000.  Ed-ward  T.  Birdsall,  T.  C. 
Brown,  C.  iB.  Bayly,  M.  C.  Haugh,  C. 
DeWitt. 

Uncle  Sam  Tire  Co.,  Cleveland,  $20,- 
000.  George  B.  Cooper,  Joseph  V. 
Mitchell,' Daniel  Kekie,  Bert  S.  Ben- 
jamin, Ignatius  Usavych. 

Weathercraft  Co.,  Cleveland,  $50,- 
000.  E.  Mohlar,  B.  Thorkelson,  I.  S. 
Hurwitz,  N.  R.  Cornsweet,  J.  Straus. 
(Manufacturing  and  dealing  in  paints, 
oils,  etc.) 

Ally  Coal  Co.,  Toledo,  $10,000.  H. 
C.  Adams,  H.  A.  Stockstill,  Henrietta 
Ehlert,  Thelma  McCoy,  Clara  E. 
Kramp. 

Bald  Rock  Oil  Co.,  Cincinnati.  $50,- 
000.  E.  H.  Howell,  W.  P.  Rogers,  A. 
W.  Williamson,  Benj.  Sebastian,  J.  C. 
Dillon. 

Edward  Ehinger  Improvement  Co., 


Toledo,  $20,000.  Wayne  R.  Peppers, 
Walter  G.  Kirkbride,  John  M.  Mc- 
Cabe,  Neal  R.  MacLean,  Edward  A. 
Ehinger. 

Ever-Ready  Printing  Co.,  Cleveland, 
$8,000.  E.  D.  Checel,  Sam  Wolfson, 
M.  M.  Roche,  V.  Birchall,  G.  D.  Kay. 

Brown  Liquor  Co.,  Cleveland,  $10,- 
000.  Benjamin  Epstein,*  Joseph  J. 
Klein,  E.  F.  Rodgers,  S.  M.  Davis,  S. 
Y.  Allen. 

Columbus  Sand  &  Gravel  Co.,  Co- 
lumbus, $20,000.  W.  H.  Jones,  Karl 
T.  Webber,  R.  W.  McCoy,  W.  E.  Cal- 
lahan, Wm.  F.  Kern. 

Forest  City  Household  Furnishings 
Co.,  Cleveland,  $5,000.  Morris  Gem- 
erman,  Benjamin  Sirkis,  Maurice  J. 
Radomsky.  Goldie  Sirkis,  S.  David 
Spizel. 

West  End  Lumber  Co.,  Cleveland, 
$30,000.  James  W.  Coleman,  Ida 
Palmer  Coleman,  Emil  E.  Huy,  Joseph 
A.  Melcher,  Harold  L.  Judd. 

Increases 

Columbus  Auto  Parts  Co.*,  Colum- 
bus, $75,000  to  $100,000. 

Canton  Supply  Co.,  Canton,  $5,000 
to  $100,000. 

Fife  Brothers  Co.,  Canton,  $25,000 
to  $100,000.  . 

Lucky  Furniture  Co.,  Akron,  $10,000 
to  $50,000. 

Ryibolt  Heater  Co.,  Ashland,  $40,000 
to  $60,000. 

Cleveland  Switchboard  Co.,  Cleve- 
land, $25,000  to  $100,000. 

Dayton  Theatre  Building  Co.,  Day- 
ton, $250,000  to  $300,000. 

Greenville  Mfg.  Co.,  Greenville,  $50,- 
000  to  $75,000. 

Bellaire  Enamel  Co.,  Bellaire,  $50.- 
000  to  $200,000. 
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PUBLIC  UTILITIES  COMMISSION 

No  1111 — In  the  Matter  of  the  Appeal  of  The  Xenia  Water  Company 
From  An  Ordinance  Passed  By  the  City  of  Xenia,  February  23rd, 
1917,  Fixing  the  Maximum  Public  and  Private  Water  Rates  in  the 
City  of  Xenia,  for  the  Period  of  Ten  Years. 


(Dated  October  21,  1918.) 

This  day,  after  full  hearing  and  argument  by  counsel,  this  cause  came 
on  for  further  consideration: 

And  the  commission,  first,  taking  under  consideration  the  tentative 
valuation,  heretofore  certified,  of  the  several  classes  and  kinds  of  property, 
and  the  property  as  a  whole,  of  said  The  Xenia  Water  Company,  as  of  March 
twenty-fifth,  1917,  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  appellants  service,  and  the  protests  thereto  of  the  City  of 
Xenia,  Ohio,  and  said  The  Xenia  Water  Company,  finds:  (a)  That  there 
should* be  an  increase  of  $100.00  in  the  item  "Pumping  Station  Equipment", 
with  a  corresponding  allowance  upon  the  original  item  of  13%  per  cent, 
which  amounts  to  $113.75 — necessitated  by  an  error  in  the  addition  incident 
to  the  preparation  of  the  tentative  valuation;  (b)  that  there  should  be  an  in- 
crease of  $234.50,  plus  3%  per  cent,  overhead  (amounting  to  $8.79)  making  a 
total  increase  of  $243.29  in  the  item,  "Land  and  Rights-of-way",  because  of 
an  increase  in  the  value  of  the  "Cincinnati  Pike"  land;  (c)  that  there  should 
be  included  within  said  valuation  the  sum  of  $601.53,  expense  inconnection 
with  the  acquisition  of  the  "Old  Town  Water  Works"  site,  which  item  was 
not  included  within  the  tentative  valuation  because  the  appellant,  although 
possessing  said  land,  had  not  then  but  has  since  been  charged  with  this  as 
expense  connected  with  the  acquisition  thereof — a  total  addition  to  the  cost 
to  reproduce  new  of  said  company's  property  of  $958.57,  from  which  has  been 
deducted  depreciation  in  the  sum  of  $42.09,  and  a  net  addition  to  the  present 
value  of  $916.48,  and  (d)  that  there  has  not  been  made  a  showing  warranting 
the  retention  of  the  allowance,  $20,670.00,  for  "Cost  of  Attaching  Business". 
It  is,  therefore, 

Ordered,   that   the-  following  be,   and   hereby   is   determined   and   made 

the  final  valuation  of  the  several  classes  and  kinds  of  property  of  The  Xenia 

Water  Company,  as  of  March  twenty-fifth,  1917,  and  of  the  property  of  said 

company  as  a  whole,  used  and  useful  for  the  convenience  of  the  public  in  the 

furnishing  of  water  for  public  and  private  consumption  in  the  City  of  Xenia, 

Ohio,  viz: 

Reproduction      Accrued         Present 
Description  Cost.        Depreciation.      Value. 

Real   Estate   Improvements $    3,897.10    $     763.15    $    3,133.95 

Transmission    and    Distribution 172,683.23      49,715.32      122,967.91 

Buildings  and  Structures 57,006.40       16,689.30        40,317.10 

Pumping    Station    Equipment 30,743.82      10,190.97        20,552.85 

264,330.55       77,358.74       186,971.81 
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Engineering    and    Contingencies..... 26,361.62        7,731.66        18,629.36 


290,692.07 

General   Equipment   ! 3,749.59 

Material  and  Supplies  3,749.40 

Contingencies    110.14 

Land    and    Right-of-Way 6,984.79 

Interest  During   Construction. 9,070.06 

Taxes  During  Construction 2,267.52 

Preliminary  and  Organization  Exp 5,000.00 

Working    Capital 6,175.00 


85,090.40 

205,601.67 

971.87 

2,777.72 

1,757.50 

19.44 

90.70 

.... . 

6,984.79 

2,581.18 

6,488.88 

645.30 

1,622.22 

5,000.00 

6,175.00 

Grand  Total  $325,806.67    $89,308.19    $236,498.48 

And  the  Commission,  coming  now  to  fix  and  determine  the  valuation  of 
of  the  said  property  for  rate-making  purposes  and,  having  made  due  investi- 
gation and  being  fully  advised  in  the  premises,  finds  that  from  said  March 
twenty-fifth,  1917,  to  July  first,  1918,  capital  expenditures  were  made  by  said 
The  Xenia  Water  Company  for  and  on  account  of  the  construction,  comple- 
tion, extension  and  improvement  of  its  plant  and  facilities,  as  follows,  to-wit: 

1917 

April    $  279.25 

May    90.08 

June    1,079.06 

July 392.40 

August    961.02 

September  814.88 

October 90.23 

November 29.25 

December ^ 185.03  $3,920.20 

1918 

January   $  000.00 

February  «...  000.00 

March    67.00 

April    463.36 

May    ...- 18.46 

June    741.79    1,290.61 

Unpaid   Bills   182.35       182.35        5393.16     6398.16 


Total  as  of  July  1,  1918 $325,806.67  $89,308.19  $241,891.64 

And  the  Commission  coming  now  to  consider  the  complaint  and  appeal 
of  The  Xenia  Water  Company  of  and  from  an  ordinance  passed  by  the  Council 
of  the  City  of  Xenia,  Ohio,  on  the  twenty-third  day  of  February,  1917,  fixing 
the  maximum  prices  to  be  charged  for  water  for  public  and  private  consump- 
tion in  the  City  of  Xenia,  Ohio,  for  a  period  of  not  exceeding  ten  years  from 
the  taking  effect  of  said  ordinance;  and  being  fully  advised  in  the  premises, 
and  having  caused  an  appraisement. to  be  made  and  having  ascertained  and 
hereinbefore  determined  and  fixed  the  value  of  all  of  the  property  of  said 
company  actually  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  water  for  public  and  private  consumption  in  said  City  of  Xenia, 
Ohio,  excluding  therefrom  the  value  of  any  franchise  or  right  to  own,  operate 
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or  enjoy  the  same  in  excess  of  the  amount  (exclusive  of  any  tax  or  annual 
charge)  actually  paid  to  any  political  subdivision  of  the  state  of  county  as 
a  consideration  for  the  grant  of  such  franchise  or  right,  and  exclusive  of  any 
value  added  thereto  by  reason  of  a  monopoly  or  merger,  and  to  the  necessity 
of  making  reservation  from  income  for  surplus,  depreciation  and  contingencies, 
and  having  taken  into  consideration  all  other  matters  which  were  deemed 
proper,  the  Commission  finds: 

(1)     That  the  rates  and  charges,  following,  to-wit.,  flat  rate  on  un- 
metered  service: 

Dwellings: 

Kitchen    Sinks    $  3.00 

Bath  Tubs  $  3.00 

Water   Closets    1-6° 

Washing  Machine  Motor  .... 3.00 

Motor  Pump  3.00 

Sprinkling,  60  feet  or  less 400 

Each  additional  foot,  5c  per  foot. 

Lavatory    _ 1-50 

Private  Stables  and  Garages: 

First  Horse  .. 2.50 

Each  Additional  Horse  .. 1-5J 

First   Cow .. 1-2J 

Each  Additional  Cow  'X 

First   Machine   2.60 

Each  Additional  Machine  i-00 

Banks  and  Mercantile  Houses: 

First  Spigot  *•<£ 

Each  Additional  Spigot  . . MX 

Urinal   5.00 

Each  Additional  Urinal  HX 

Water  Clostet  (first  bowl) £.W 

Each  Additional  Bowl ... 2.00 

Sprinkling,  60  foot  or  less..... 3.0*1 

Each  additional  foot,  5c  per  foot. 

Unclassified: 

Bakeries   3.00 

Barber  Shops    (first  chair) 5'2a 

Each  Additional  Chair .. 2.00 

Public  Bath  Houses  (first  tub) I'XS 

Each  Additional  Tub Jj-JJx 

Blacksmith  Shop  (first  fire) *. — ?')K 

Each  Additional  Fire  1-JJt 

Boarding  House,  (8  rooms  or  less) MMX 

Each  Additional  Room  2.00 

Butcher  Stalls  or  Shops .$400  to  10.00 

Brewries  and  Bottling  Works Meter  of  Special 

Drug  Store  Sinks 8.00 

Hotel Same  as  Boarding  House  and  Special 

Laundries   .. Meter  or   Special 

Photograph  Galleries Meter  or  Special 

Printing  Office  .....Meter  or  Special 

Saloons  .. $8.00  to     20.00 

Restaurants ~ $10.00  to  20.00 

Soda  Fountains $8.00  to    20.00 
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Livery  and  Sales  Stables  (boarding;  ten  horses,  including  - 
water  for  all  stable  purposes,  washing  buggies,  etc.) ,  first 

horse 2.00 

Each  Additional  Horse  - 1.00 

Public  Garage  Meter  or  Special 

Public  Schools,  Churches,  City  Buildings  and  Public  Offices, 

Same  as  to  Private  Consumers 

Manufacturing    Plants    (using    sprinkler,    meter,    private 

hydrants  on  grounds)    10.00 

Each  Additional  Hydrant  5.00 

All  use  not  hereby  particularly  specified Meter  or  Special 

Meter  Rates: 

Less  than  1000  gallons  per  day  at - 25  per  m. 

1000  to  2000  gallons  per  day  at 22  per  m. 

2000  to  4000  gallons  per  day  at 20  per  m. 

4000  to  6000  gallons  per  day  at 18  per  m. 

Over  6000  gallons  per  day  at 16  per  m. 

Where  the  average  use  by  any  consumer  is  less  than  2000  gallons  per 
month  or  24000  gallons  per  year  such  consumer  shall  pay  $6.00  as  a 
minimum  charge. 

so  fixed  by  said  ordinance,  are  unjust  and  unreasonable,  and  ought  not  to  be 
ratified  and  confirmed,  and  that  just  and  reasonable  rates  and  charges  should 
be  substituted -therefor. 

'  (2)    That  the  rates  and  charges,  following,  to- wit: 

Flat  Rates. 

First  Fixture  in  Houses,  Stores,  Offices  or  Buildings $10,00 

Toilet    _ 3.30 

Each  Additional   Toilet  1.65 

Bath    Tub 3.30 

Wash   Stand   : 3.30 

Residence  Laundry  Tub  (when  served  by  separate  fixture)  3.00 

Sprinkling  (if  there  is  no  fixture  in  building) 9.00 

Sprinkling  (if  there  is  another  fixture  in  the  building) 6.10 

First  Horse  or  Automobile  - 3.30 

Each  Additional  Horse  or  Automobile  2.25 

Cows - 1.65 

Washing  Machine  Motor  7.80 

Urinals   6.10 

Motor    Pumps 8.00 

All  use  not  hereby  particularly  specified Meter 

Note: 

!No  separate  charge  to  be  made  when  hot  and  cold  water  are 
used  in  same  fixture  or  receptacle.. 

10%  discount  on  all  above  rates,  if  paid  with  ten  days  after  bill 
is  rendered. 

Meter  Rates: 

First  1000  gallons  or  less  per  day 32.4  Cts.  per  m. 

Next   1000  gallons  or  less,  per  day 28.8  Cts.  per  m. 

Next  2000  gallons  or  less,  per  day.: 25.9     Cts.per  m. 

Next  2000  gallons  or  less,  per  day 23.9  Cts.  per  m. 

All  over  6000  per  day 15.9  Cts.  per  m. 

Where  the  average  use  by  Any  consumer  is  less  than  10,000 
gallons  per  quarter,  or  40,000  gallons  per  year,  such  consumer  shall 
pay  $1100  gross,  as  a  minimum  annual  charge. 

(10%  discunt  on  all  above  rates  and  charges,  if  paid  within  tea 
(     .     days',  after  bill  is  rendered. 
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are  just  and  reasonably  rates  and  charges  for  the  service  furnished  and  sup- 
plied by  said  appellant. 

(3)  That  the  gross  and  net  revenue  derived  by  said  The  Xenia  Water 
Company  for  furnishing  water  for  public  and  private  consumption  in  the 
City  of  Xenia,  Ohio,  at  the  rates,  prices  and  charges  herein  found  by  the 
Commission  to  be  just  and  reasonable  will  be  sufficient  to  yield  said  the 
Xenia  Water  Company  a  reasonable  compensation  for  such  service. 

(4)  The  Commission  finds  that  Section  No.  4  of  the  ordinance  appealed 
from  is  in  conflict  with  Section  614-51  6.  C,  which  provides  for  additions  and 
extensions  to  distributing  plants,  and  in  so  far  as  said  Section  4  of  said 
ordinance  is  in  conflict  with  Section  614-51  G.  C,  it  is  ordered  that  the 
same  be  abrogated. 

(5)  That  the  condition  now  obtaining  in  and  surrounding  the  operating 
and  maintenance  of  appellant's  plant  are  liable  to  change,  and  the  conditions 
which  may  exist  and  obtain  in  the  future  and  within  the  period  prescribed  by 
said  ordinance  may  be  such  as  to  warrant  a  modification  or  readjustment  of 
the  rates  and  charges  hereinbefore  found  and  determined  to  be  just  and 
reasonable,  and  that  this  Commission  should  retain  jurisdiction  of  this  pro- 
ceeding for  such  purpose.    It  is,  therefore, 

Ordered,  that  the  rates  and  charges  hereinbefore  found  and  determined 
by  this  Commission  to  be  just  and  reasonable  for  the  furnishing  of  water, 
by  said  The  Xenia  Water  Company,  for  public  and  private  consumption  within 
the  City  of  Xenia,  Ohio,  be,  and  hereby  they  are  substituted  for  the  rates  and 
charges  fixed  by  said  ordinance,  which  the  Commission  has  found  to  be  unjust 
and  unreasonable. 

And  the  Commission  having  made  inquiry  and  investigation  with  respect 
to  the  ability  of  said  The  Xenia  Water  Company  to  furnish  water  for  public 
and  private  consumption  in  the  City  of  Xenia,  Ohio,  during  the  period  fixed 
by  said  Ordinance,  and  having  found  that  said  The  Xenia  Water  Company  is 
and  will  be  able  to  furnish  its  said  product  in  said  City  during  said  period, 
it  is,  therefore,  rurther 

Ordered,  that  rates,  prices  and  charges  not  greater  or  in  excess  of 
the  rates,  prices  and  charges  for  water  furnished  by  said  The  Xenia  Water 
Company  to  the  citizens  and  private  consumers,  and  to  the  public  buildings, 
grounds,  streets,  lanes,  alleys,  avenues  and  market  places  of  the  City  of  Xenia, 
Ohio,  for  public 'and  private  consumption,  which  the  Commission  has  found 
herein  to  be  just  and  reasonable,  be  and  remain  in  force  and  effect  for  the 
period  of  ten  .years  from  and  after  the  effective  date  of  said  Ordinance 
herein  complained  of  and  appealed  from,  or  until  such  other  time  as  this  Com- 
mission shall,  as  hereinafter  provided,  fix  and  prescribe  other  and  different 
rates  and  charges  for  the  furnishing  of  such  service;  and  said  The  Xenia 
Water  Company  hereby  is  notified,  directed  and  required  to  furnish  its  product 
to  consumers  thereof  and  for  public  and  private  purposes  in  said  City  of 
Xenia,  Ohio,  for  and  during  said  period.    It  is  further 

Ordered,  that  said  The  Xenia  Water  Company  be,  and  hereby  it  is 
notified  and  directed  to  refund  to  all  consumers  of  water  in  Xenia,  Ohio,  either 
in  cash  or  by  credit  on  current  bills,  any  excess  there  may  be  above  the  rates 
and  charges  paid  by  said  consumers  during  the  pendency  of  this  action  and  the 
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rates  and  charges  found  by  the  Commission  herein  to  be  just  and  reasonable. 
It  is  further 

Ordered,  that  this  Commission  retain  jurisdiction  of  this  proceeding 
and  investigation  throughout  the  term  of  the  Ordinance  fixing  the  rates  com- 
plained of,  with  full  power  to  require  reports  to  be  made  by  said  Water  Com- 
pany covering  its  financial  transactions,  and  with  full  power  to  require  a 
modification  of  its  schedule  and  a  change  in  said  rates,  or  a  readjustment  of 
the  same,  if  it  shall  become  apparent  from  actual  operation  that  the  same 
should  be  changed,  modified  or  readjusted  to  carry  out  the  purposes  of  this 
order. 
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Municipal  Corporations — Right  to  Pass  Ordinances  Covering  Same 
Offenses  As  State  Law,  and  to  Require  Fines  Payable  to  Mu- 
nicipality; Fully  Discussed. 


A  non-charter  municipality  to  which,  by  the  General  Code,  power  has 
been  delegated  to  adopt  and  enforce  particular  police  or  sanitary  regula- 
tions, may  exercise  this  power  by  passing  ordinances  making  such  regula- 
tions, even  though  similar  regulations  are  provided  by  the  general  statutes 
of  the  state;  and  may  punish  violations  of  such  ordinances  by  fines,  wfrich, 
when  recovered,  belong  to  the  municipal  treasury. 

Such  municipal  regulations  may  be  identical  with  more  drastic  than 
or  more  lenient  than  those  of  the  state  law,  and  may  prescribe  different 
penalties  for  their  violation,  without  necessarily  conflicting  with  the  gen- 
eral law.  Only  when  they  purport  to  affirmatively  authorize  something 
which  the  general  law  prohibits  or  to  prohibit  something  which  the  gen- 
eral law  purports  affirmatively  to  authorize,  can  there  be  said  to  be  a 
"conflict"  between  them  and  the  general  law;  but  in  case  such  conflict  is 
established,  the  general  law  controls  and  the  municipal  ordinance  must  be 
regarded  as  invalid. 

Such  a  municipal  corporation  may  not,  under  favor  of  such  a  specific 
grant,  merely  make  the  violation  of  the  state  law  a  municipal  offense  and 
annex  a  penalty  to  the  commission  of  that  offense,  which,  if  a  fine,  is 
upon  recovery  to  belong  to  the  municipal  treasury.  The  municipal  power 
is  that  to  "regulate"  and  unless  the  power  to  enforce  the  state  regulation 
has  been  specifically  granted,  such  power  to  regulate  must  be  exercised 
by  prescribing  substantive  rules  of  conduct. 

In  cases  in  which  the  municipal  code  grants  to  municipal  corpora- 
tions police  powers  in  very  general  terms,  such  as  "to  provide  for  the 
public  health,"  or  "to  preserve  the  public  peace,"  a  "conflict"  between  an 
ordinance  passed  in  the  exercise  of  such  power  and  the  state  law  upon 
the  same  subject  more  readily  appears.  In  such  case  it  may  be  deemed 
to  have  been  the  intent  of  the  General  Assembly  that  its  enactment  should 
be  exclusive  and  amount  to  an  exception  to  the  general  grant,  w*16*6 
this  is  the  case  a  municipal  ordinance  on  the  same  subject  as  that  of  the 
state  law  may  be  held  invalid. 

The  case  of  Fremont  vs.  Keating,  96  O.  S.,  468,  is  authority  for  the 
conclusion  that  all  municipal  corporations,  both  charter  and  non-charter,, 
have  power  emanating  directly  from  Article   XVIII,  Section  3   of  the 
Constitution,  as  amended,  to  adopt  and  enforce  within  their  limits  such 
local  police  and  other  similar  regulations  as  are  not  in  conflict  with  the 
general  law.     If  this  fprant  of  power  be  looked  to  as  the  source^  of  the 
authority  of  the  municipality  to  adopt  a  particular  police  regulation,  the 
question  of  conflict  with  the  general  law  must  be  solved  by  determining- 
whether  or  not  it  attempts  to  sanctify  something  which  is  prohibited  by 
general  law  applicable  throughout  the  state,   or  to  prohibit  something 
which  for  reasons  existing  generally  throughout  the  state  has  been  sanc- 
tioned by  the  general  law.    If  either  of  these  conditions  exist  the  ordin- 
ance will  be  invalid. 

Under  existing  charters  which  have  been  examined,  it  does  not 
appear  that  there  is  any  perceptible  difference  between  the  powers  of 
charter  municipalities  and  those  of  non-charter  municipalities  with  respect 
to  the  adoption  of  police  regulation.     The  same  may  be  said  as  regards 
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powers  of  municipalities  which  have  adopted  additional  laws  passed  by 
the  General  Assembly. 

A  municipality  may  not  pass  an  ordinance  prescribing'  in  effect  a 
municipal  penalty  for  the  violation  of  the  state  law  covering  the  driving 
of  automobiles  without  a  license.  Any  municipality  may,  however,  re- 
quire of  its  residents  'a  license  for  the  operation  of  motor  vehicles  or 
other  vehicles  upon  its  streets,  and  may  punish  by  fine  the  violation  of 
such  ordinances. 

Any  municipality  may  adopt  and  enforce  by  fine  an  ordinance  pro- 
hibiting the  standing  or  driving,  of  vehicles  on  its  streets  without  lights. 

There  is  great  doubt  as  to  the  power  of  any  municipality  to  adopt 
and  enforce  an  ordinance  prescribing  and  punishing  the  offense  of  re- 
sisting an  officer. 


No.  1499—  (Opinion  Dated  October  7,  1918). 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus,  Ohio. 
Gentlemen:     I  have  your  letter  of  recent  date  in  which  you  submit  for 
my  opinion  the  following: 

"We  respectfully  call  your  attention  to  court  decision  96  O.  S.,  468, 
Article  XVIII,  Section  3,  Constitution  of  Ohio,  Opinion  of  the  Attorney 
General  No.  1080  under  date  of  March  16,  1918,  and  Opinion  No.  2063, 
found  in  Opinions  of  the  Attorney  General  for  1916,  page  1839,  and  re- 
spectfully request  your  written  opinion  'upon  the  following  matters : 

Question  1.  Can  a  non-charter  governed  city  pass  ordinances  cover- 
ing driving  automobiles  without  license  (See  Section  12620  G.  C,  allow- 
ing machines  to  stand  without  lights.  See  Section  12614-3  G.  C,  107 
O.  L.,  58,  resisting  and  obstructing  an  officer.  See  Section  12858  G.  C.) 
and  try  such  cases  under  ordinance  and  cover  the  fines  into  the  municipal 
treasury? 

Question  2.     Can  a  charter  governed  city  proceed  as  set  forth  above?" 

You  have  verbally  advised  me  that  the  ordinances  mentioned  by  you  are 
intended  as  illustrations  or  examples  merely  and  what  you  particularly  desire 
is  a  reconsideration  of  the  opinion  of  1916,  in  the  light  of  the  decision  of  the 
Supreme  Court  cited  by  you,  and  with  regard  to  the  powers  of  non-charter 
and  charter  cities  respectively. 

The  opinion  of  1916  is  so  short  that  I  feel  it  will  not  unduly  burden  this 
opinion  to  quote  it  in  full. 

"Columbus,  Ohio,  November  27,  1916. 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices, 

Columbus,  Ohio. 
Gentlemen : 

I  am  in  receipt  of  your  letter  of  November  15,  1916,  wherein  you 
ask  the  following  question: 

'In  cases  in  which  the  state  laws  provide  fines  and  penalties  for 
violation  of  state  laws,  and  further  provide,  either  specifically  or  by 
general  statute,  that  such  fines  when  assessed  in  municipal  courts,  police 
courts,  mayors'  courts,  or  other  courts,  shall  be  paid  into  the  treasury 
of  the  county,  may  the  council  of  a  municipality  legally  pass  ordinance's 
covering  the  same  points,  try  such  cases  under  said  ordinances,  and 
thereby  divert  the  fines  into  the  treasury  of  the  municipality?' 

Your  question  is  so  general  that  I  shall  not  undertake  to  answer 
same  except  generally.  The  rule  of  law  in  Ohio  is  that  a  municipality, 
within  the  limits  of  the  powers  granted  to  it,  may  enact  ordinances  to 
punish  the  same  acts  as  are  punished  by  state  laws,  and  having  done  so 
may  punish  the  offenders  under  said  ordinaces.  A  prosecution  under  the 
ordinance,  however,  would  not  bar  a  prosecution  under  the  state  statutes. 

See  Koch  vs.  State,  53  O.  S.,  433. 
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In  cities  other  than  charter  cities  it  has  been  held,  prior  to  the 
lent  of  Section  8664  G.  C,  103  O.  L.,  168,  that  an  ordinance  could 
not  be  passed  punishing  assault  and  battery. 

Wellsville  vs.  O'Connor,  1  O.  C.  C,  n.  s.,  253. 

"The  case  of  in  re  Smith,  14  N.  P.  n.  s.,  497,  decided  that  an  ordin- 
ance could  not  be  passed  punishing  the  act  of  resisting  a  person  called 
to  assist  an  officer. 

In  Hughes  vs.  Cincinnati,  14  N.  P.,  n.  s.,  494,  it  was  held  that  drunk- 
enness not  amounting  to  a  disturbance  of  the  peace  could  not  be  punished 
by  ordinance. 

Jeffries  vs.  Defiance,  25  W.  L.  B.,  68; 

In  re  Fitzsimmons,  13  N.  P.,  n.  s.,  104. 

It  would  seem  from  the  foregoing  decisions  that  the  power  of  council 
of  non-chartered  cities  to  pass  ordinances  prescribing  a  punishment  is 
limited  to  the  powers  conferred  on  municipalities  by  the  legislature,  but 
that  in  certain  cases  council  may  pass  ordinances  punishing  the  same 
acts  as  would  constitute  misdemeanors  under  state  laws. 

Answering  your  question,  therefore,  I  am  of  the  opinion  that  council 
of  non-chartered  municipalities  may  legally  pass  ordinances  within  the 
powers  granted  to  them  by  statute  covering  the  same  acts  as  are  covered 
by  "the  penal  statutes  of  the  state,  try  such  cases  under  said  ordinances 
and  cover  the  fines  collected  thereunder  into  the  treasury  of  the  munici- 
pality." 

• 

The  decision  referred  to  by  you  is  that  in  the  case  of  The  City  of  Fre- 
mont v.  Keating,  the  citation  of  which  you  have  given.  The  syllabus  in  that 
case  is  as  follows: 

"1.  Section  6307,  General  Code,  is  in  direct  conflict  with  the  pro- 
visions of  Section  3  of  Article  XVIII  of  the  Constitution  of  Ohio,  authoriz- 
ing municipalities  to  adopt  and  enforce  within  their  limits  such  local 
police,  sanitary  and  other  similar  regulations,  as  are  not  in  conflict  with 
general  laws,  and  is  therefore  unconstitutional  and  void. 

**2.  Where  imprisonment  may  be  imposed  as  a  punishment  for  the 
commission  of  an  offense,  the  accused  is  entitled  to  a  trial  by  jury. 

"3.  In  such  case,  the  fact  that  imprisonment  was  not  actually  included 
as  a  part  of  the  punishment  imposed  by  the  sentence  of  the  court  can- 
not affect  the  right  of  the  accused  to  a  jury  trial." 
? 

The  opinion  of  Donahue,  J.,  is  as  follows: 

"Section  3  or  Article  XVIII  of  the  Constitution  of  Ohio,  as  amended 
September  3,  1912,  provides  among  other  things  that  municipalities  shall 
have  authority  to  adopt  and  enforce  within  their  limits  such  local  police, 
sanitary  and  other  similar  regulations,  as  are  not  in  conflict  with  general 
laws. 

"Section  12604,  General  Code,  provides  that  'Whoever  operates  a 
motor  cycle  or  motor  vehicle  at  a  greater  speed  than  eight  miles  an  hour 
in  the  business  and  closely  built-up  portions  of  a  municipality  or  more 
than  fifteen  miles  an  hour  in  other  portions  thereof  or  more  than  twenty 
miles  an  hour  outside  of  a  municipality,  shall  be  fined.'  etc. 

"This  statute  is  a  police  regulation,  and,  under  the  section  of  the 
Constitution  referred  to,  the  municipality  has  the  right  to  adopt  arid 
enforce  within  its  limits  police  regulations  in  regard  to  the  same  subject- 
matter,  not  in  conflict  with  this  statute. 

"Notwithstanding  this  right  conferred  upon  municipalities  by  the 
Constitution  of  Ohio,  Section  6307,  General  Code,  specifically  provides 
that  local  authorities  shall  not  regulate  the  speed  of  motor  vehicles  by 
ordinance,  by-law,  or  resolution.  It  is  sufficient  to  say  that  the  general 
assembly  of  Ohio  cannot  deprive  a  municipality  of  its  constitutional  rights. 
This  section  is  clearly  in  violation  of  Section  3  of  Article  XVIII  of  the 
Constitution  of  Ohio,  and  void. 

"Section  17  of  the  ordinance  under  Which  this  prosecution  was  brought 
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provides  that  no  vehicle  shall  be  operated  at  a  greater  speed  than  eight 
miles  per  hour  in  the  business  or  closely  built-up*  portions  of  the  city, 
or  fifteen  miles  an  hour  in  any  other  portion  of  the  city,  excepting  bicycles, 
which  are  provided  for  under  another  ordinance. 

"This  section  of  the  ordinance  is  not  in  conflict  with  the  provisions  of 
Section  12604,  General  Code,  and  was  passed  by  the  council  in  the  exer- 
cise of  its  constitutional  authority,  and  is  therefore  a  valid  and  subsist- 
ing ordinance  of  the  city  of  Fremont,  Ohio. 

"It  is  claimed,  however,  that  this  ordinance  is  in  conflict  with  the 
general  law  on  the  same  subject-matter,  for  the  reason  that  it  prescribes 
a  different  punishment  than  that  prescribed  by  the  statute  of  the  state. 

"This  question  is  not  important  in  the  disposition  of  this  case,  for 
even  if  it  were  conceded  that  a  municipality  has  the  authority  under  the 
provisions  of  Section  3  of  Article  XVIII  of  the  Constitution  of  Ohio,  as 
amended  September  3,  1912,  to  prescribe  a  different  punishment  than 
provided  in  the  statute  covering  the  same  subject-matter,  nevertheless 
this  ordinance  in  question  provides  that  imprisonment  may  be  a  part  of 
the  penalty.  In  such  case,  the  accused  is  entitled  to  a  jury,  and  it  is  the 
right  of  the  defendant  to  be  so  tried,  regardless  of  whether  the  sentence 
imposes  a  term  of  imprisonment  or  not.  Inwood  vs.  State,  42  Ohio  St., 
186;  Thomas  v.  Village  of  Ashland,  12  Ohio  St.,  124,  and  Summons  vs. 
State,  75  Ohio  St.,  346,  360,  351. 

"It  does  not  appear  from  the  record  that  the  defendant  waives  a 
jury,  and  without  such  a  waiver  the  mayor  had  no  authority  to  hear 
or  determine  the  guilt  or  innocence  of  the  defendant,  and  for  this  reason 
the  judgment  of  the  court  of  appeals  is  affirmed." 

Obviously  this  decision,  in  so  far  as  .it  holds  or  assumes  that  councils  of 
municipalities  have  power,  springing  directly  from  the  constitution,  to  adopt 
such  local  police,  sanitary  and  other  similar  regulations  as  are  not  in  conflict 
with  general  laws  and  hence  have  no  means  of  express  delegation  of  such 
power  by  the  General  Assembly,  whether  they  have  adopted  charters  or  not, 
is  inconsistent  with  the  opinion  of  1916,  which  held,  it  will  be  observed,  that 
the  council  of  such  a  city  would  have  to  look  to  the  General  Code  for  authority 
to  adopt  police  regulations  pertaining  to  particular  subjects. 

So  far  as  non-charter  cities  are  concerned,  however,  it  is  obvious  that  the 
opinion  of  1916  fully  covers  such  cases  as  may  be  dealt  with  by  statute  con- 
ferring police  powers  upon  municipal  corporations,  and  nothing  in  that  opinion 
to  that  effect  is  impaired  by  the  decision  cited.  That  is  to  say,  in  so  far  as 
the  opinion  holds,  in  the  language  of  its  concluding  paragraph,  that  "councils 
of  non-charter  municipalities  may  legally  pass  ordinances  within  the  powers 
granted  to  them  by  statute  covering  the  same  acts  as  are  covered  by  the  penal 
statutes  of  the  state,  try  such  cases  under  said  ordinances  and  cover  the  fines 
collected  thereunder  into  the  treasury  of  the  municipality,"  this  conclusion 
stands  unimpaired  by  anything  decided  in  Fremont  v.  Keating,  supra.  It  is 
only  the  conclusion  of  the  immediately  preceding  paragraph  of  the  opinion,  to 
the  effect  that  "the  power  of  council  of  non-charter  cities  to  pass  ordinances 
prescribing  a  punishment  is  limited  to  the  powers  conferred  on  municipalities 
by  the  legislature,"  that  appears  to  be  shaken  by  the  general  trend  of  the 
opinion  and  syllabus  in  the  Fremont  case. 

I  might  make  the  same  criticism  of  the  question  you  now  submit  ma  was 
made  respecting  the  question  submitted  in  1916.  It  is  so  general  that  I  must 
answer  it  in  very  general  terms.  I  may  say,  however,  that  even  a  general 
treatment  of  the  question  raises  problems  that  have  seemingly  given  rise  to 
the  greatest  difficulty  in  the  courts  of  this  state  and  of  other  states  having 
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constitutional  provisions,  and  I  am  bound  to  say  that  some  of  the  con- 
clusions which  I  shall  reach  cannot  be  .advanced  with  much  assurance  in  the 
present  state  of  the  law  on  these  subjects. 

My  investigation  leads  me  to  divide  the  first  general  question,  which  you 
say  you  wish  to  have  considered,  into  several  parts  as  follows: 

(1)  Wnere  the  legislature  of  the  state  has  by  explicit  enactment  dele- 
gated regulatory  or  police  powers  to  municipal  corporations  with  respect  to 
particular  subject  matters,  and  there  is  a  general  law  of  the  state  embodying 
general  regulations  applicable  within  the  territory  of  municipal  corporations 
respecting  the  same  subject  matters,  may  the  council  of  a  non-charter  munici- 
pality adopt  a  code  of  regulations  regarding  such  subject  matters,  as  is  covered 
by  state  law,  and  provide  for  the  enforcement  of  the  same  by  penalties  in  the 
nature  of  fines,  which  when  recovered  are  to  go  into  the  municipal  treasury? 

This  question  in  turn  is  divisible  into  three  parts,  as  follows: 

(a)  May  the  municipal  regulations  thus  to  be  enforced  prescribe  more 
rigid  standards  of  conduct  than  those  of  the  state  law? 

(b)  May  such  regulations  prescribe  exactly  the  same  standards  of  conduct 
as  those  prescribed  by  the  Btate  law? 

(c)  May  such  regulations  impose  less  stringent  standards  of  conduct  than 
those  prescribed  by  the  state  law? 

(2)  Under  the  same  conditions  as  those  set  forth  in  the  general  part  of  the 
first  question,  may  a  municipal  council,  without  setting  up  any  local  code  of 
regulations,  merely  annex  a  municipal  penalty  to  the  violation  of  the  state 
code  within  the  territorial  jurisdiction  of  a  municipality,  and  thus  bring  prose- 
cutions for  the  violation  of  the  state  code  within  the  class  of  ordinance  cases, 
and  receive  fines  therefor  into  the  municipal  treasury?  As  an  example  of 
what  I  mean  here,  let  your  first  question  be  interpreted  so  as  to  relate  to  a 
supposititious  ordinance  to  the  following  effect: 


Be  it  ordained  by  the  council  of  the  city  of- 


Section  1.  No  person  shall  operate  a  motor  vehicle  in  the  streets  or 
alleys  of  the  city  of  ■, i  ■  without  first  securing  a  license  there- 
for, as  provided  by  the  general  laws  of  the  state  of  Ohio. 

Section  2.  Any  person  violating  Section  1  of  this  ordinance  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  not  to  exceed  ten  dollars  and  costs,  to  be  paid  into  the  city  treasury. 

(8)  Where  the  General  Assembly  has  delegated  £olice  powers  to  munici- 
palities, subject  to  general  laws,  i.  e.,  non-charter  cities,  in  general  terms  re- 
lating to  some  subject  matter,  and  the  state  laws  contain  specific  police  regula- 
tions operating  within  the  municipal  corporation,  pertaining  to  the  same  sub- 
ject matter,  may  the  councils  of  such  cities  adopt  specific  regulations  of  any 
of  the  three  characters  mentioned  in  stating  the  first  question  as  I  have  stated 
it,  relating  to  the  matters  dealt  with  by  the  state  law? 

(4)  Where  the  General  Assembly  of  the  state  has  not  delegated  any  police 
power  to  non-charter  municipal  corporations,  respecting  a  given  subject  mat- 
ter, but  has  regulated  such  subject  matter  for  the  state  at  large,  including 
municipal  corporations,  by  enactments  of  its  own,  may  the  councils  of  such 
cities  take  such  action  as  is  described  under  the  three  headings  in  stating  the 
first  question. 

(5)  Your  question  does  not  require  me  to  consider  the  power  of  a  munici- 
pality, governed  by  the  municipal  code,  to  adopt  and  enforce  within  its  lim- 
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its  local  police,  sanitary  and  other  similar  regulations,  in  the  absence  of  any 
legislative  delegation  of  authority  to  do  so  with  respect  to  a  given  subject  mat- 
ter, and  also  in  the  absence  of  any  state  legislation  with  reference  to  the  same 
subject  matter.  It  is  obvious,  however,  that  the  answer  to  the  fourth  gen- 
eral question,  as  I  have  phrased  it,  will  suggest  the  answer  to  sucfe  a  question. 

The  general  part  of  the  first  of  these  questions,  as  I  have  phrased  them, 
was  .dealt  with  in  the  opinion  of  1916,  which  has  been  quoted  in  full.  That 
opinion,  however,,  did  not  go  into  detail  by  considering  the  three  possible 
aspects  of  such  municipal  legislation  as  I  have  outlined  them.  I  have  previ- 
ously stated  that  nothing  in  the  decision  or  opinion  in  Fremont  vs.  Keating, 
supra,  impaired  the  effect  of  so  much  of  the  opinion  of  1916  as  dealt  with  this 
question,  and  but  for  the  appropriateness  of  going  into  detail,  as  I  have  sug- 
gested, I  could  rest  a  general  affirmative  answer  to  the  first  question  upon  the 
authority  of  the  opinion  of  1916.  However,  the  detailed  classification  which  I 
have  suggested  arises  from  the  necessity  of  considering  the  validity  of  munici- 
pal regulations  adopted  under  specific  statutory  authority  as  against  the  claim 
that  they  conflict  with  the  general  law  on  the  same  subject.  At  the  present 
time  Article  XVIII,  Section  8,  of  the  Constitution  is  in  force  and  on  its  face 
purports  to  grant  to  municipal  corporations  "the  power  to  adopt  and  enforce 
within  their  limits  such  local  police,  sanitary  and  other  similar  regulations,  as 
are  hot  in  conflict  with  general  laws."  Without  at  this  time  considering 
whether  this  provision  is  self -executing  and  applies  to  all  municipalities, 
whether  they  have  adopted  charters  or  not,  and  assuming  for  the  moment  that 
it  might  be  held  to  apply  to  non-charter  cities,  at  least  to  the  extent  that 
the  General  Assembly  had  delegated  power  to  pass  particular  police,  sanitary 
and  other  similar  regulations  to  such  cities,  its  effect  as  to  such  non-charter 
cities  may  be  considered  as  in  the  nature  of  a  limitation  prohibiting  such 
cities  from  acting  under  their  legislative  powers  in  such  manner  as  to  conflict 
with  the  general  law. 

However,  as  applied  to  such  non-charter  cities  in  this  way,  I  do  not  be- 
lieve that  Article  XVIII,  Section  3,  adds  anything  to  the  law  as  it  would  be 
if  the  section  were  not  in  force.  That  is  to  say,  in  the  absence  of  a  grant  of 
power  emanating  from  the  constitution,  or  any  limitation  in  the  constitution 
upon  the  local  police  powers  of  a  municipality,  it  would,  I  think,  necessarily 
be  true  that  local  police  regulations,  though  adopted  under  favor  of  legisla- 
tive delegation  and  authority,  would  have  to  yield  to  general  laws  when  in 
actual  conflict  therewith.  It  must  be  admitted  that  cases  on  this  point  are  not 
numerous  in  this  state,  for  most  of  the  cases  which  have  held  ordinances  in- 
valid as  in  conflict  with  state  laws  are  those  in  which  the  ordinances  were 
adopted  under  favor  of  statutory  authority  which  either  expressly  or  by  im- 
lication  was  limited  to  the  adoption  of  such  regulations  as  might  not  be  in- 
consistent with  the  state  law. 

City  of  Canton  v.,  Nist,  9  O.  S.,  439. 

See  the  varying  results  in  the  following  Liquor  cases: 

Ackerman  v.  Lima,  7  N.  P.  (n.  s.)  93; 

Columbus  vs.  Schaere,  5  O.  D.  N.  P.,  100; 

Emory  vs.  Elyria,  8  N.  P.,  208 ; 

Edis  vs.  Butler,  8  N.  P.,  183. 

The.  case  which  comes  perhaps  nearest  to  laying  down  the  principle  stated 
is  that  of  State  vs.  Prendergast,  8  C.  C,  401,  in  which  a  regulation  of  the  de- 
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partment  of  health  of  Cincinnati,  relative  to  qualifications  for  practicing:  medi- 
cine, which  the  court  regarded  as  by  inference  authorizing  all  who  might  com- 
ply with  its  terms  to  practice  medicine  anywhere  in  the  state.  The  following 
language  is  quoted  from  the  opinion  in  the  case; 

"The  General  Assembly  itself  having:  assumed  to  legislate  upon  the 
subject,  and  by  general  law,  made  provision  as  to  the  persons  who  are 
authorized  to  practice  medicine  in  the  state,  unless  specific  and  express 
power  has  been  conferred  upon  the  municipal  corporation  to  impose  ad- 
ditional restrictions  upon,  and  deprive  them  of  the  right  to  do  so,  unless 
with  the  consent  and  approval  of  an  officer  of  the  city,  to  be  enforced 
by  fine  and  imprisonment,  such,  regulations  cannot  be  upheld,  and  we 
think  no  such  power  has  been  conferred/' 

Upon  a  moment's  reflection  it  will  appear  that  the  operation  of  the  prin- 
ciple now  under  consideration  may  be  regarded  as  purely  academic,  for  in  all 
cases  where  the  legislature  has  dealt  with  a  given  subject  by  passing  police 
regulations,  and  has  at  the  same  time  delegated  to  municipal  corporations  the 
same  power  to  enact  similar  police  regulations  respecting  the  same  subject, 
the  first  question  to  be  considered  must  necessarily  be  as  to  whether  or  not 
the  General  Assembly  intended  its  general  regulations  to  impose  any  limita- 
tion upon  the  power  of  the  municipality  to  act  under  the  authority  which  it 
had  delegated  to  the  municipality.  If  the  answer  to  this  question  were  in  the 
affirmative,  then  the  municipal  regulations  would  be  held  invalid,  because  not 
within  the  grant  of  power  which  was  subject  to  the  implied  limitation;  if  in 
the  negative,  then  the  municipal  regulation  would  be  upheld  because  the  Gen- 
eral Assembly  would  be  deemed  to  have  intended  that  its  general  law  should 
be  supplemented  by  local  action  under  its  delegation  of  powers  to  municipal 
corporations.  In  neither  event  would  a  "conflict"  appear.  Moreover,  some  of 
these  cases  come  more  appropriately  within  the  third  general  class  above  set 
forth  and  must  be  discussed  in  that  connection,  and,  as  will  appear  from  a 
discussion  of  the  three  subdivisions  in  which  I  have  divided  the  first  general 
question,  cases  in  which  a  conflict  might  be  claimed  would  necessarily  be  very 
rare.  Therefore,  with  the  intention  of  returning  to  this  general  question, 
after  having  discussed  the  three  subdivisions  thereof,  I  pass  immediately  to  the 
subdivisions. 

The  second  of  these  subdivisions  may  be  immediately  disposed  of  as  a 
question  of  Ohio  law.  It  has  been  laid  down  by  the  Supreme  Court  of  this 
state  in  several  cases,  among  them  Koch  vs.  State,  supra,  and  as  late  as  Fre- 
mont vs.  Keating,  that  where  a  municipal  corporation  is  given  power  to  deal 
specifically  with  a  given  subject  matter  by  way  of  police  regulation,  and 
chooses  to  set  up  such  regulations  as  prohibit  the  doing  of  an  act  already  pro- 
hibited by  the  general  law  of  the  state,  making  such  action  a  violation  of  its 
ordinances,  there  is  no  "conflict"  with  the  general  law  and  the  ordinance  is 
valid.  Indeed,  this  reasoning  runs  through  the  entire  gaunt  of  the  cases  in 
Ohio,  the  Nisi  Prius  liquor  cases,  in  which  ordinances  were  held  invalid,  being 
predicated  upon  the  ground  that  invalidity  followed  from  the  fact  that  the  mu- 
nicipal ordinances  did  not  conform  to  the  state  law. 

* 

In  this  connection,  however,  I  note  the  existence  of  a  line  of  authorities  in 
California,  and  perhaps  elsewhere,  in  which  a  contrary  result  was  reached 
under  constitution  grant  of  authority  to  local  communities,  couched  in  exactly 
the  same  terms  as  are  now  found  in  Article  XVIII,  Section  3,  of  the  Ohio  con- 
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stitution.  California  has  had  this  provision  in  her  constitution  for  a  number  of 
years  and  undoubtedly  Ohio  may  be  said  to  have  borrowed  the  provision  from 
the  constitution  of  that  state  in  1912.  It  is,  of  course,  familiar  law  that  when 
the  people  or  the  legislature  of  one  state  adopt  a  constitutional  provision,  or 
enact  a  statute  which  has  previously  received  a  judicial  interpretation  in  an- 
other state,  it  wiD  be  deemed  to  have  done  so  with  full  knowledge  of  such 
judicial  interpretation  and  to  intend  that  the  same  meaning  shall  be  given  to 
the  provision,  constitutional  or  statutory,  as  has  been  given  to  it  by  adjudica- 
tion in  the  state,  from  which  it  was  adopted.  This  rule  being  settled,  I  find 
myself  obliged  to  take  cognizance  of  the  decision  in  Re  Sic,  73  Calif.,  142,  to 
the  effect* that  under  constitutional  grant  of  authority,  to  make  and  enforce 
within  its  limits  all  such  police,  sanitary  and  other  regulations  as  are  not  in 
conflict  with  general  laws,  a  city  cannot  pass  an  ordinance  to  punish  the 
identical  offense  which  is  punishable  by  statute  applicable  to  the  state  gener- 
ally. However,  I  find  the  following  in  the  opinion  of  the  court  in  that  case, 
at  page  148: 

"It  would  seem  that  an  ordinance  must  be  conflicting  with  the  gen- 
eral laws  which  may  operate  to  prevent  a  prosecution  of  the  offense 
under  the  general  law.  The  constitution  provides  that  no  one  shall  be 
twice  put  in  jeopardy  for  the  same  offense.  If  tried  and  convicted  or 
acquitted  under  the  ordinance,  he  could  not  be  again  tried  for  the  same 
offense  under  the  general  law.  The  contrary  doctrine  has  been  held  in 
some  states,  but  this  conclusion  seems  more  in  consonance  with  reason 
and  justice." 

It  appears  from  this  language  that  the  California  court  worked  out  the 
idea  of  "conflict"  upon  the  basis  of  the  assumption  that  a  person  convicted 
of  offending  against  an  ordinance  could  not  be  convicted  of  the  same  act  as  an 
offense  against  the  state  law.  The  contrary,  however,  was  held  in  Ohio  in 
Koch  vs.  State,  supra,  overruling  the  dictum  in  Wightman  vs.  State,  10  O.,  452. 
We  are  therefore  obliged  to  work  out  a  result  by  applying  two  principles  which 
in  this  case  operate  in  different  directions.  On  the  one  hand,  the  principle 
that  decisions  under  the  constitutional  provisions,  adopted  from  another  state, 
will  be  regarded  as  applicable  to  the  adopted  constitutional  provision  in  the 
adopting  state,  must  be  taken  into  account;  while  on  the  other  hand  the  fact 
that  the  decision  in  the  state  from  which  the  adoption  was  made  is  based  upon 
a  principle  which  does  not  hold  good  in  the  adopting  state  must  be  given  due 
weight.  It  is  my  opinion  that  In  Re  Sic  does  not  state  the  law  in  Ohio,  and 
whatever  may  be  the  effect  of  Article  XVIII,  Section  3,  upon  the  powers  of 
any  class  of  municipalities  in  Ohio,  Koch  vs.  State  controls  on  the  point  as  to 
the  existence  of  a  supposed  "conflict"  between  a  municipal  ordinance  and  the 
state  law,  both  punishing  the  same  act. 

For  all  these  reasons,  then,  I  am  of  the  opinion  that  where  a  non-charter 
municipal  corporation  is  authorized  by  general  law  to  pass  police  regulations 
upon  a  particular  subject,  and  there  is  in  force  a  state  law  embodying  ™m1*i» 
regulations  respecting  the  same  subject,  the  council  of  the  municipal  corpora- 
tion may  lawfully  enact  an  ordinance  identical  in  substance,  though  perhaps 
different  in  penalty,  with  the  state  law. 

This  conclusion  calls  for  a  consideration  of  the  other  two  questions  sug- 
gested in  connection  with  the  first  of  the  five  propositions  which  I  have  set  up 
for  discussion.    Admitting  that  a  municipality  may,  without  conflicting  with 
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the  stale  law,  prohibit  the  same  acts  as  are  prohibited  by  the  state  law,  oar  is 
general  set  up  the  same  standard  of  conduct  by  way  of  police  regulation  as 
is  required  by  the  state  law,  does  it  follow  that  the  municipality  may,  by  its 
ordinance,  enacted  under  favor  of  statutory  authority  to  regulate  the  sub- 
ject matter,  set  up  standards  of  conduct  which  are  either  more  drastic  or  more  • 
lenient  than  those  of  the  state  law? 

This  question  has  been  likewise  considered  by  the  Supreme  Court  of  Cali- 
fornia in  Re  Hoffman,  155  Calif.,  114,  wherein  it  was  held  that  a  municipal  or- 
dinance which  prescribed  a  higher  standard  of  purity  for  milk  than  that  pre- 
scribed by  state  statute  was  not  in  conflict  therewith  and  so  not  void  under, 
the  constitution  of  that  state.  The  court  stated  that  if  the  city  had  provided 
that  milk  might  be  vended  which  contained  a  less  percentum  of  butter  fat 
than  that  exacted  by  the  state  law,  there  would  be  presented  a  plain  case  of 
conflict,  as  the  municipality  would  be  endeavoring  to  legalise  that  which  the 
state  had  declared  to  be  unlawful.  But  what  the  city  had  in  fact  done,  the 
court  said,  was  to  impose  not  fewer  but  additional  qualifications  upon  the  milk 
which  might  be  vended  to  its  consumers. 

On  the  other  hand,  it  was  held  in  St  Louis  v.  Klausmeier,  213  Mo.,  119, 
that  an  ordinance  fixing  a  lower  standard  of  milk  than  that  prescribed  by 
statute  is  not  in  conflict  with  the  latter,  or  the  reasoning  of  the  court  that  the 
legal  effect  of  such  an  ordinance  was  not  to  authorize  the  sale  of  dairy  products 
which  did  not  equal  the  standard  fixed  by  the  state,  but  merely  to  impose  a 
penalty  for  selling  the  products  that  did  not  come  up  to  the  standard  fixed 
by  the  city,  and  thereby  in  no  manner  interfere  with  the  state  law. 

There  is  some  conflict  of  authority  in  the  several  states  on  these  points 
and  I  have  by  no  means  exhausted  the  catalog  of  decisions.  See  1  L.  R.  A., 
n.  8.,  882;  17  L.  R.  A.,  n.  s.,  49  (note).  See  also  the  Ohio  cases  above  cited- 
However,  without  going  exhaustively  into  this  subject,  it  seems  to  me  that  the 
recent  cases  which  I  have  just  cited,  together  with  the  principles  which  may 
be  deduced  therefrom,  afford  the  basis  for  framing  principles  which  may  safely 
be  followed  in  all  cases.    These  principles  may  be  stated  thus: 

A  prohibition  in  the  state  law  against  the  doing  of  an  act,  without  com- 
plying with  certain  conditions,  may  or  may  not  be  coupled  with  an  express  or 
implied  grant  of  authority  to  do  the  act  when  the  conditions  are  complied  wfth* 
If  no  such  grant  of  authority  is  expressed  or  may  be  implied,  then  a  municipal 
ordinance  passed  under  legislative  or  other  powers,  to  regulate  the  subject 
matter,  does  not  conflict  with  the  state  law  if  it  imposes  additional  restric- 
tions upon  the  doing  of  the  act — indeed  in  some  cases  if  it  prohibits  the  doing 
of  the  act  altogether.    The  relation  between  the  state  and  the  municipality  in 
tiiis  respect  is  something  like  that  between  the  federal  government  and  the 
state  with  regard  to  the  enforcement  of  the   Federal  Revenue   Law.    The* 
federal  government  may  enact  for  the  purpose  of  enforcing  its  revenue  meas- 
ures that  it  shall  be  an  offense  against  that  government  to  sell  intoxicating 
liquors  without  paying  a  license  tax.    This  being  interpreted  as  not  conf  errixte* 
any  authority  to  the  business  when  the  tax  has  been  paid,  either  regulatieik 
or  entire  prohibition  of  the  traffic  by  the  state  does  not  conflict  with  the  f«&~ 
era!  law.     License  tax  cases,  5  Wallace,  462. 

On  the  other  hand,  a  municipal  ordinance  prohibiting  the  doing  of  the  *&et, 
except  upon  certain  conditions,  and  passed  under  favor  of  the  legislative   «txi- 
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thority  to  regulate  such  acts,  may  be  interpreted  as  not  intending  to  authorize 
the  doing  of  those  acts  within  a  municipality,  when  those  conditions  have  been 
complied  with;  and  if  so  interpreted,  does  not  of  course  conflict  with  the 
state  law. 

Now  in  very  few  cases,  if  any,  would  a  court  come  to  the  conclusion  that 
a  police  regulation,  negative  in  terms  was  intended  to  authorize  all  other 
appropriate  legislation,  the  doing  of  the  thing  regulated.  Especially  is  this 
true  when  two  given  regulations  are  those  of  distinct  legislative  authorities 
and  constitute  distinct  offenses  which  may  be  separately  prosecuted.  The 
milk  cases  referred  to  afford  splendid  illustrations  of  this.  The  state  prohibits 
the  sale  of  milk  for  human  food  containing  less  than  six  per  cent  butter  fat 
One  city,  having  the  power  to  regulate  the  sale  of  milk  by  general  law,  char- 
ter or  self-executing  constitutional  provision,  adopts  an  ordinance  prohibiting 
the  sale  for  human  food  of  milk  containing  less  than  four  per  cent  butter  fat; 
another  city  passes  a  similar  ordinance  prohibiting  the  sale  of  milk  within  the 
city  for  human  food  containing  less  than  eight  per  cent  butter  fat.  There  is 
no  conflict  in  either  of  these  cases  between  the  state  law  and  the  municipal 
ordinance  unless  one  can  say,  in  the  one  case,  that  the  municipal  ordinance 
attempted  to  authorize  milk  to  be  sold  in  the  city  as  against  the  requirement 
of  the  state  law  if  it  contained  more  than  four  per  cent,  butter  fat;  and  unless 
in  the  other  case  one  can  say  that  the  state  law  intended  to  authorize  as 
against  any  municipal  enactment  the  sale  of  milk  for  human  food  containing 
more  than  six  per  cent,  butter  fat.  Neither  of  these  inferences  would  be 
possible  in  most  cases.  It  follows  that  under  a  state  of  the  law  like  that  laid 
down  in  Koch  vs.  State,  a  sale  of  milk  containing  three  per  cent,  butter  fat 
only  would  violate  the  state  law  and  the  municipal  ordinance  and  could 
be  prosecuted  under  both;  whereas  a  sale  of  milk  containing  five  per  cent 
butter  fat  would  be  a  violation  of  the  state  law  and  could  be  prosecuted  under 
it  but  would  not  be  a  violation  of  the  municipal  ordinance;  so,  also,,  in  the 
second  city,  a  sale  of  milk  containing  seven  per  cent,  butter  fat  would  be  a 
violation  of  the  ordinance  but  not  of  the  state  law,  and  the  fact  that  it  is 
not  a  violation  of  the  state  law  would  not  present  its  prosecution  under  the 
ordinance,  as  the  defendant  could  not  claim  any  affirmative  rights  under  the 
state  law. 

Not  only  may  the  municipality  set  up  different  standards  of  conduct  from 
those  enjoined  by  the  state  law,  but  in  my  opinion  it  may  annex  different 
penalties.  Wilthout  going  deeply  into  this  subject  I  may  say  that  no  suffi- 
cient reason  has  suggested  itself  to  me  for  denying  to  municipalities,  having 
the  power  to  regulate,  the  right  through  their  councils  to  define  the  punish- 
ment that  shall  follow  the  violation  of  their  regulations.  Some  restraint  might 
be  imposed  by  the  general  law  in  this  particular,  but  at  least  in  the  absence  of 
such  restraint  my  opinion  would  be  as  stated. 

For  the  foregoing  reasons,  then,  I  advise  that  municipal  ordinances  of  the 
classes  described  in  subdivision  (a)  and  subdivision  (c)  of  the  first  branch  of 
the  first  question  would  not  be  invalid  as  conflicting  with  state  laws  on  the 
same  subjects  on  account  of  the  differences  which  I  have  described,  unless  by 
express  provision  of  the  state  law  or  the  ordinance,  or  inferences  necessarily 
to  be  drawn  from  either,  the  one  or  the  other,  as  the  case  might  be,  should  pur- 
port to  authorize  affirmatively  the  doing  of  something  which  the  other  pro- 
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hibits,  and  moreover  to  extend  that  authority  as  against  the  prohibition  of  the 
other  legislation. 

But,  I  have  been  unable  to  find  any  reported  cases  dealing  with  an  ordi- 
nance of  the  kind  described  in  the  second  subdivision  of  your  first  question 
as  I  have  framed  it  Yet  your  first  question  seems  to  suppose  the  existence  of 
some  such  case*    I  shall,  therefore,  deal  with  such  case  on  principle. 

The  constitutional  authority  which  cities,  whether  charter  or  non-charter, 
can  claim  under  favor  of  Article  XVIII,  Section  8,  is  limited  to  the  passage  of 
local  police  regulations  and  to  the  right  to  exercise  powers  of  "local  self-gov- 
ernment." Neither  of  these  grants  of  power  would  seem  to  authorise  a  munici- 
pality to  annex  penalties  of  its  own  to  the  infraction  of  substantive  rules  of 
conduct  set  up  by  the  state  legislature.  Thus  the  police  power  is  said  to  be 
the  power  to  pass  laws  imposing  restrictions  and  compulsions  upon  human 
conduct 

Freund,  Police,  Section  8,  et  seq. 
The  standard  of  conduct  is  the  substance  of  the  regulation  and  the  pen- 
alty is  merely  the  sanction  by  which  it  is  enforced.  To  enact  that  whoever 
violates  the  state  law  within  the  limits  of  the  corporation  shall  be  punished  as 
for  an  offense  against  the  corporation,  does  not  set  up  any  standard  of  con- 
duct other  than  that  set  up  by  the  state  law  itself,  and  hence  is  not  a  "local 
regulation."  Putting  it  in  another  way,  the  power  to  punish,  even  though  con- 
ferred upon  municipalities  by  express  provision  of  statute,  is  but  an  incident 
to  the  power  to  restrain  conduct 

It  would  seem,  therefore,  that  where  the  municipal  legislation  has  no 
substantive  provision  of  its  own,  but  merely  attempts  to  annex  penalties  to 
acts  made  illegal  by  state  law  and  by  that  law  only,  such  municipal  legisla- 
tion would  not  be  within  the  purview  of  the  power  to  "regulate."  You  will  note 
that  I  do  not  say  that  it  is  not  possible  for  the  legislature  of  the  state  to 
confer  upon  municipal  corporations  power  to  do  this  very  thing.  The  ques- 
tion with  which  I  am  dealing  is  as  to  whether  or  not  that  power  is  included  in 
a  grant  of  power  to  adopt  local  "regulations"  upon  a  given  subject  matter. 
As  I  have  said,  there  are  few  if  any  authorities  on  this  point  Many  cases 
are  cited  in  texts  to  the  effect  that  municipal  corporations,  when  properly 
authorized,  may  annex  penalties  of  their  own  to  the  commission  of  acts  made 
illegal  by  state  law.  But  most  of  these  cases,  when  examined,  appear  to  be 
those  in  which  the  substance  of  the  state  law  was  incorporated  in  the  ordinance 
making  it  a  complete  piece  of  municipal  legislation  in  and  of  itself. 

I  have  found  one  dictum  to  the  effect  that  such  municipal  legislation  as  I 
am  considering  would  be  within  the  purview  of  a  delegated  power  to  license 
or  regulate.  Robinson  vs.  Mayor,  1  Humph.  (Tenn.),  156.  I  have  also  found 
one  case  in  which  legislation  of  this  sort  was  inferentially  condemned. 
Koran  vs.  Atlanta,  102  Ga.,  840,  in  that  case  the  legislature  had  conferred 
upon  municipal  corporations  the  power  to  license  and  regulate  places  where 
intoxicating  liquors  were  sold  and  in  the  same  general  law  had  provided  that 
any  person  found  guilty  of  selling  liquor  without  such  municipal  license  as 
might  be  provided  by  local  legislation,  should  be  punished  in  a  certain  way. 
The  city  of  Atlanta  exercised  the  power  to  license  saloons  and  attempted  to 
annex  a  penalty  of  its  own  to  the  act  of  conducting  such  a  business  without  a 
municipal  license.    The  court  held  that  the  offense  was  a  state  one  and  the 
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local  courts  had  no  jurisdiction  of  it.  The  force  of  this  decision  as  a  prece- 
dent is  weakened  by  the  fact  that  the  rule  in  Georgia  with  respect  to  the 
power  of  a  municipal  corporation  to  pass  local  legislation  upon  a  subject 
covered  by  the  state  law,  and  with  respect  to  what  constitutes  a  "conflict" 
between  the  state  law  and  a  municipal  ordinance  on  the  same  subject  is  much 
more  restricted  than  the  rule  in  Ohio  appears  to  be.  On  reason  then,  and 
without  the  satisfaction  of  any  precedents  in  point,  I  express  the  view  that 
unless  some  state  statute  expressly  confers  upon  an  Ohio  municipality  the 
authority  to  punish  state  offenses  by  municipally  defined  penalties,  the  power 
to  do  so  does  not  exist  in  an  Ohio  municipality.  Such  a  conclusion  neces- 
sarily decides  that  whatever  may  be  the  force  of  Article  XVIII,  Section  3  of 
the  constitution  respecting  charter  cities  and  non-charter  cities,  as  distinct 
classes,  the. general  grant  of  power  therein  is  not  specific  enough  to  authorize 
any  Ohio  municipality  to  predicate  thereon  an  ordinance  of  the  kind  now  un- 
der discussion.  Additional  reasons  for  this  conclusion  will  appear  in  the 
discussion  of  the  next  subdivision  of  your  first  question. 

Thus  far  I  have  been  assuming  that  the  municipal  ordinance  of  the  kind 
under  discussion  has  been  adopted  under  favor  of  an  express  grant  of  spe- 
cific authority  to  legislate  upon  particular  subject  matters  emanating  from 
the  General  Assembly.  As  examples  of  what  I  have  in  mind,  I  refer  you 
generally  to  the  enumeration  of  powers  of  municipal  corporations  found  in 
Title  12,  Division  2,  Chapter  1,  Part  1st,  of  the  General  Code,  being  Sections 
3615,  et  seq.,  thereof,  and  particularly  Sections  3628,  3632  to  3641,  inclusive, 
3650,  3651,  3657,  3659  to  3663,  inclusive,  3664,  et  seq.,  and  3669  to  3676,  in- 
clusive. All  these  sections  grant  specific  authority  to  deal  with  particular 
subjects  save  Section  3628,  which  gives  to  municipalities  general  power  to 
make  the  violation  of  ordinances  a  misdemeanor  and  to  provide  for  the  pun- 
ishment thereof  by  fines  or  imprisonment,  or  both.  Thus  Section  3652,  G.  C, 
grants  authority  to  municipal  corporations, 

"To  regulate  the  use  of  carts,  drays,  wagons,  hackney  coaches',  omni- 
buses, automobiles,  and  every  description  of  carriages  kept  for  hire  or 
livery  stable  purposes;  to  license  and  regulate  the  use  of  the  streets  by 
persons  who  use  vehicles,  or  solicit  or  tranact  business  thereon;  to  pre- 
vent and  punish  fast  driving  or  riding  of  animals,  or  fast  driving  or 
propelling  of  vehicles  through  the  public  highways;  to  regulate  the 
transportation  of  articles  through  such  highways  and  to  prevent  injury 
to  such  highways  from  overloaded  vehicles,  and  to  regulate  the  speed 
of  interurban,  traction  and  street  railway  cars  within  the  corporation." 

This  section  is  still  in  force  so  far  as  express  repeal  is  concerned.  The 
effect  upon  it  of  the  passage  of  the  state  automobile  license  law  and  the  sub- 
sequent adoption  of  Article  XVIII,  Section  3,  of  the  constitution,  is  a  question 
with  respect  to  the  solution  of  which  the  case  of  Fremont  vs.  Keating,  supra, 
is  suggestive.  When  I  come  to  deal  with  the  specific  examples  given  by  you 
I  shall  have  to  decide  this  question.  At  the  present,  however,  it  is  sufficient 
to  note  the  specific  character  of  the  powers  granted  to  municipal  corporations 
by  sections  like  Section  3632.  Over  against  sections  of  this  character  may  be 
set  such  general  grants  of  power  as  are  found,  for  example,  in  Article 
XVIII,  Section  8,  of  the  constitution  (without  now  deciding  whether  this  sec- 
tion is  self-executing  and  applies  to  non-charter  cities) ;  and  also  certain 
other  sections  found  in  the  same  chapter  of  the  General  Code  and  clearly 


Attorney  General  75 

applicable  to  non-chartered  cities.  I  refer,  for  example,  to  Section  3646, 
which  grants  authority  to  municipal  corporations  "to  provide  for  the  pub- 
lic health,  to  secure  the  inhabitants  of  the  corporation  from  the  evils  of 
contagious,  malignant  and  infectious  diseases,  *  *  *  and,  Sections  3658  of 
the  General  Code,  which  grants  authority  to  prevent  riot,  gambling,  noise 
and  disturbance,  indecent  and  disorderly  conduct  or  assemblages,  and  to 
protect  the  property  of  the  corporation  and  its  inhabitants." 

Section  8664  of  the  General  Code,  already  mentioned,  as  belonging  in 
the  other  class,  may  in  part  be  classed  with  the  provisions  of  the  kind  now 
being  enumerated.  In  its  present  form  it  authorizes  municipal  corporations 
4to  provide  for  the  punishment  of  the  persons  disturbing  the  good  order  and 
quiet  of  the  corporation,  by  clamor  and  noise  in  the  night  season,  by  intoxi- 
cation, drunkenness,  lighting,  using  obscene  or  profane  language  in  the 
streets  and  other  public  places  to  the  annoyance  of  the  citizens,  or  other- 
wise violating  the  public  peace  by  indecent  and  disorderly  conduct,  or  by 
lewd  or  lascivious  behavior.  *  *  *."  This  section  is  further  supplemented 
by  Sections  3665,  et  seq.,  conferring  independent  authority  to  impose  and 
collect  fines  or  to  punish  by  imprisonment. 

I  have  thus  classified  the  grants  of  power  which  appear  in  the  General 
Code  (although  I  have  not  made  exhaustive  enumeration  of  them  even  by 
section)  because  of  what  is  said  in  a  very  frequently  cited  passage  in  Dil- 
lon on  Municipal  Corporations,  5th  Edition,  Vol.  2,  Section  632,  as  follows: 

"In  view  of  the  somewhat  strict  construction  of  grants  of  corporate 
powers,  elsewhere  explained  and  illustrated;  and  of  the  subordinate  na- 
ture and  purposes  of  by-laws,  the  following  rules,  although  seeming  to 
rest  on  sound  principles,  are,  in  view  of  the  decisions,  stated  with  some 
distrust  of  their  entire  correctness:  1.  A  general  grant  of  power,  such 
as  mere  authority  to  make  by-laws,  or  authority  to  make  by-laws  for 
the  good  government  of  the  place,  and  the  like,  should  not  be  held  to 
confer  authority  upon  the  corporation  to  make  an  ordinance  punishing 
an  act — for  example,  an  assault  and  battery — which  is  made  punishable 
as  a  criminal  offense  by  the  laws  of  the  state.  The  intention  of  the  state 
that  the  general  laws  shall  not  extend  to  the  inhabitants  of  municipal 
corporations,  or  that  these  corporations  shall  have  the  power,  by  ordin- 
ance, to  supercede  the  state  law,  will  not  be  inferred  from  grants  of 
power  general  in  their  character:  nor  will  such  authority  in  the  corpora- 
tion be  held  to  exist  as  an  implied  or  incidental  right.  II.  Where  the 
act  is,  in  its  nature,  one  which  constitutes  two  offenses,  one  against  the 
state  and  one  against  the  municipal  government,  the  latter  may  be  con- 
stitutoinally  authorized  to  punish  it,  though  it  be  also  an  offense  under 
the  state  law;  but  the  legislative  intention  that  this  may  be  done  ought 
to  be  manifest  and  unmistakable,  or  the  power  in  the  corporation  should 
be  held  not  to  exist.  III.  Where  the  act  or  matter  covered  by  the  charter 
or  ordinance,  and  by  the  state  law,  is  not  essentially  criminal  in  its 
nature,  and  is  one  which  is  generally  confided  to  the  supervision  and  con- 
trol of  the  local  government  of  cities  and  towns,  but  is  also  of  a  nature 
to  require  general  legislation,  the  intention  that  the  municipal  govern- 
ment should  have  power  to  make  new,  further,  and  more  definite  regula- 
tions, and  enforce  them  by  appropriate  penalties,  will  be  inferred  from 
language  which  would  not  be  sufficient  were  the  matter  one  not  specially 
relating  to  corporate  duties,  and  fully  provided  for  by  the  general  laws. 

In  one  of  the  series  of  elaborate  notes  to  this  section  and  preceding  sec- 
tions the  learned  author  calls  attention  to  a  line  of  cases  which  places  the 
•ffenses,  which  by  the  laws  of  the  state  are  indictable,  that  is,  felonies,  in 
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the  class  of  those  the  authority  of  the  municipal  corporation  to  prescribe 
which  must  rest  upon  a  more  specific  grant. 

McQuillin  on  Municipal  Ordinances,  Sections  498  and  499,  after  stating 
the  problem,  makes  the  following  comment: 

"The  decisions  on  this  subject  are  numerous  and  conflicting.  Perhaps 
on  no  single  topic  of  municipal  corporation  law  have  there  been  so  many 
discordant  utterances  even  by  the  same  courts  and  the  same  individual 

i'udges.    But  the  best  considered  cases,  especially  the  more  recent  ones, 
lave  properly  extended  the  sphere  of  activity  of  the  municipal  corpora- 
tion in  dealing  with  police  offenses.    *    *    * 

"Under  the  usual  grant  of  municipal  powers,  which,  in  general  terms, 
includes  the  authority  to  enact  all  necessary  ordinances  to  preserve  the 
peace  and  advance  the  local  government  of  the  community,  tne  local  cor- 
poration cannot  provide  by  ordinance  for  the  punishment  of  an  act  con- 
stituting a  misdemeanor  or  crime  by  state  statute.  *  *  *  It  may  only 
exercise  such  powers  as  legitimately  belong  to  the  local  and  internal  af- 
fairs of  the  municipality.  In  the  performance  of  such  functions  much 
latitude  is  often  permitted.  But  it  is  entirely  competent  for  the  legisla- 
ture to  confer  in  express  terms  such  powers  as  will  enable  the  local  cor- 
poration to  declare  by  ordinance  any  given  act  an  offense  against  its 
authority,  notwithstanding  such  act  has  been  made  by  statute  a  public 
offense  and  a  crime  against  the  state.  And  where  a  regulation  of  a 
specific  matter  has  been  thus  expressly  *  *  *  given  to  the  local  cor- 
poration, whether  it  be  intrinsically  state  or  local,  the  corporation  may 
exercise  the  power  so  conferred  *  *  *  until  such  time  as  it  is  legiti- 
mately withdrawn  by  the  state.  *  *  *  The  true  doctrine  appears  to 
be  that  whether  the  city  may  exercise  control  of  state  offenses  must  be 
determined  by  the  legislative  intent,    *    *    *" 

These  two  comments  may  be  pieced  together  into  a  rule  to  the  effect  that 
the  whole  problem  is  one  of  legislative  intent,  i.  e.,  did  the  General  Assembly 
of  the  state  or  the  people,  in  adopting  a  constitutional  provision,  intend  to 
give  to  municipalities  the  power  to  adopt  local  regulations  upon  a  subject 
already  covered  by  state  law,  or  to  enforce  a  previously  adopted  municipal 
regulation  as  against  a  subsequently  enacted  state  law  covering  the  same 
subject  matter?  If  the  grant  to  the  municipal  corporation  is  specific,  then 
this  question  of  intent  is  easily  solved  in  favor  of  an  affirmative  answer;  but 
if  the  language  of  the  grant  is  in  very  general  terms  like,  for  example,  "to 
adopt  and  enforce  within  its  limits  such  local  police,  sanitary  and  other  simi- 
lar regulations  as  do  not  conflict  with  general  law,"  or,  "to  preserve  public 
peace,"  or  "to  provide  for  the  public  health,"  it  is  presumed  that  sueh  a  grant 
was  limited  to  the  making  of  regulations  upon  subjects  not  covered  by  the 
state  law,  or  at  least  peculiar  to  the  congested  territory  of  the  municipality 
and  not  existing  generally  throughout  the  state. 

Both  the  learned  authors  whom  I  have  quoted  put  forward  their  state- 
ments rather  as  conclusions  respecting  the  general  trend  of  the  cases,  or 
their  own  ideas  as  to  what  the  law  should  be,  than  as  statements  of  principle 
supported  by  an  unvarying  line  of  decided  cases.  However,  it  must  be  con- 
ceded that  in  the  Nisi  Prius  cases  in  Ohio  these  principles  have  been,  to 
some  extent,  acted  upon.  Thus  in  Wellsville  vs.  O'Connor,  cited  in  Mr.  Tur- 
ner's opinion,  Burrows,  J.,  quotes  with  approval  the  section  which  I  have 
quoted  from  Dillon  on  Municipal  Corporations.  He  had  before  him  for  inter- 
pretation what  are  now  General  Code  Sections  3668  and  3664,  which  I  have 
quoted,  and  the  question  as,  to  whether  or  not,  under  favor  of  the  former,  a 
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municipality  might  pass  an  order  defining  and  punishing  the  offense  of  as- 
sault and  battery.  He  held  that  the  latter  of  these  two  sections  was  a  limita- 
tion upon  the  general  power  conferred  by  the  former  and  that  at  any  rate  the 
power  to  punish  what  would  otherwise  be,  technically,  breaches  of  the  peace, 
if  granted  generally  by  what  was  then  Section  1692  of  the  Revised  Statutes 
(now  3658,  General  Code)  „  would  be  limited  to  such  breaches  of  the  peace  as 
might  be  peculiar  to  municipal  corporations. 

After  citing  Dillon  on  Municipal  Corporations,  he  says: 

"In  this  state,  it  seems,  the  legislature  may  in  its  discretion  allow 
municipalities  to  duplicate  all  misdemeanors  that  are  not  required  to  be 
prosecuted  by  indictment. 

"Whatever  disagreement  may  exist  as  to  the  propriety  or  legality 
of  this  duplication  of  punishment,  it  can  not  be  domed  that  its  necessity 
is  doubtful  and  that  in  practice  it  may  be  made  vexatious  and  oppressive. 

"Certainly  the  fact  that  assault  and  battery  is  punished  by  the  state 
precludes  the  city  from  claiming  the  right  to  enact  this  ordinance  on  the 
ground  of  necessity.  We  venture  the  opinion  that  whenever  a  claim  is 
made  in  behalf  of  a  corporation  for  the  exercise  of  superfluous  and  un- 
necessary power  it  should  be  supported  by  a  legislative  grant  so  explicit 
in  its  terms  as  to  leave  no  reasonable  doubt  or  question. 

"The  argument  that  to  preserve  the  peace  is  to  prevent  breaches  of 
the  peace,  and  that  assault  and  battery  is  always  in  law,  if  not  in  fact, 
a  breach  of  the  peace,  *  *  *  would  give  a  municipal  corporation  the 
power  to  copy  and  pass  into  ordinances  the  whole  body  of  state  misde- 
meanors.   *    *    * 

'If  the  legislature  had  granted  the  power  to  prevent  assaults  and 
batteries  in  Section  1692  and  had  not  elsewhere  in  the  statute  limited  the 
exercise  of  the  power  thus  conferred,  then  a  different  question  would  be 
presented,    *    *    *" 

Judge  Laubie,  dissented  in  a  vigorous  opinion,  which  is  equally  notable 
for  the  extent  of  the  research  embodied  in  it  Indeed,  comparison  of  the  two 
opinions,  both  of  which  are  distinguished  for  ability,  but  shows  the  difficulty 
of  the  question  under  discussion  and  the  unsatisfactory  state  of  the  authori- 
ties thereon.  Inasmuch,  however,  as  Judge  Burrows'  decision  has  beep  cited 
with  approval  in  other  cases,  some  of  which  are  cited  in  Mr.  Turner's  opinion, 
I  do  not  feel  that  I  would  be  justified  in  dealing  with  the  general  question 
which  you  submit,  without  mentioning  the  fact  that  Judge  Dillon's  rule  has 
been  followed,  to  some  extent  at  least,  in  this  state,  and  that  as  a  result 
thereof  it  seems  that  the  power  of  the  municipal  corporation,  to  pass  an  ordi- 
nance prohibiting  and  punishing  an  act  also  prohibited  and  punished  by 
general  law  of  the  state,  is  much  more  doubtful  where  the  ordinance  is 
adopted  under  the  assumed  authority  of  a  general  errant  of  power  like  that 
to  preserve  public  peace,  or  the  public  health,  than  it  is  where  the  ordinance 
is  passed  under  an  express  grant  of  power  such  as  that  to  regulate  gamb- 
ling, or  the  like. 

Within  the  limits  of  this  opinion  this  is  as  far  as  I  feel  called  upon  to  go 
in  discussing  the  third  branch  of  your  first  general  question.  I  may  say, 
however,  that  I  am  unable  to  discern  any  distinction  between  an  ordinance 
passed  under  a  general  grant  of  power  upon  a  subject  covered  by  state  law, 
which  defines  a  different  substantive  offense  from  that  defined  by  the  state 
law,  though  of  one  and  the  same  essential  character,  and  on  which  simply 
makes  a  municipal  offense  out  of  exactly  the  same  act  which  is  prohibited  by 
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the  state  law,  with  respect  to  the  possibility  of  conflict  between  state  law 
and  local  ordinance. 

In  dealing"  with  the  third  subdivision  of  your  first  question,  I  conclude 
that  if  the  municipality  may  act  at  all  under  a  general  grant  of  power  upon 
such  a  subject,  it  may. define  its  offense  in  different  terms  from  those  used 
in  the  state  law,  as  well  as  in  the  same  terms  as  may  be  used  in  the  state  law. 

I  wish  to  say  also  that  though  I  have  mentioned  Article  XVIII,  Section  3, 
in  the  course  of  the  discussion  in  which  I  have  just  indulged,  I  do  not  mean  to 
express  a  definite  opinion  to  the  effect  that  the  rule  of  strict  interpretation 
is  to  be  applied  to  that  constitutional  provision.  I  simply  state  Judge  Dillon's 
principle,  showing  that  it  has  been  followed  to  some  extent  in  Ohio,  and  point 
out  that  Section  3  of  Article  XVIII  of  the  constitution  is  most  general  in  its 
phraseology. 

It  is  the  fourth  subdivision  of  your  first  question  which  invokes  a  re- 
consideration of  that  part  of  Mr.  Turner's  opinion,  which  held  that  "the 
power  of  the  councils  of  non-charter  cities  to  pass  ordinances  prescribing  a 
punishment,  is  limited  to  powers  conferred  upon  municipalities  by  the  legis- 
lature," in  the  light  of  what  has  emanated  from  the  Supreme  Court  with  re- 
spect to  the  effect  of  Article  XVIII,  Section  3,  of  the  constitution.  Difficult 
as  are  the  questions  which  have  previously  been  discussed  in  this  opinion, 
their  difficulty  does  not  compare  with  the  one  now  raised. 

We  must  first  ascertain  whether  Article  XVIII,  Section  3,  has  any  ap- 
plication at  all  to  non-charter  cities — a  question  not  easy  in  itself;  if  it  be 
decided  that  it  has  some  application,  we  must  determine  whether  a  general 
grant  of  power  of  the  kind  embodied  in  Article  XVIII,  Section  3,  extends  to 
the  adoption  of  regulations  upon  subjects  of  a  general  nature  with  respect  to 
which  state  laws  might  appropriately  be  passed,  i.  e.,  whether  such  subjects 
are  'local"  in  character;  then  having  ascertained  the  answer  to  this  ques- 
tion, we  must  still  decide  under  what  circumstances  "a  local  police,  sani- 
tary or  other  similar  regulation"  may  be  held  to  conflict  with  general  law. 

I  may  say  at  the  outset  that  the  question  now  to  be  discussed  is,  in  my 
opinion,  more  or  less  academic.  The  police  or  regulatory  powers  granted  to 
municipalities  by  the  municipal  code  are  so  broad  that  any  grant  emanating 
from  the  constitution  could  scarcely  enlarge  them  in  any  perceptible  degree, 
except  by  giving  municipal  ordinances  precedence  over  state  laws  in  cases  of 
conflict,  which  the  constitution  does  not  do.  There  may  conceivably  be  a  case, 
however,  in  which  the  power  to  deal  with  a  given  subject  matter  by  way  of 
police  regulation  is  granted  in  neither  specific  or  general  terms  to  munici- 
pal corporations,  subject  to  the  municipal  code.  Without  examining  the  stat- 
utes and  exercising  the  imagination  to  ascertain  whether  or  not  there  is 
such  a  case,  I  pass  to  a  discussion  of  what  was  decided  in  Fremont  v.  Keat- 
ing, as  bearing  upon  the  constitutional  powers  of  municipal  corporations 
which  have  not  adopted  charters.  I  may  say,  however,  that  Fremont  v. 
Keating  certainly  decides  that  an  attempt  on  the  part  of  the  legislature  to 
take  away  local  regulatory  power  is  ineffectual  because  of  the  constitution. 

As  a  matter  of  first  impression,  it  would  seem  that  Article  XVIII,  Section 

3,  applies  to  all  municipalities;  for  it  says  in  rather  unambiguous  language 

that: 

"Municipalities  shall  have  authority  to  exercise  all  powers  of  local 
self-government  and  to  adopt  and  enforce  within  their  limits  such  local 
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police,  sanitary  and  other  similar  regulations,  as  are  not  in  conflict  with 
general  laws. 

The  grant  is  in  terms  not  limited  to  municipalities  which  have  exercised 
the  powers  conferred  by  Section  7  of  the  same  article  "to  frame  and  adopt  or 
amend  a  charter  for  its  government"  and,  subject  to  the  provisions  of  Section 
3  of  this  article,  "to  exercise  all  powers  of  local  self-government"  If  the 
people  had  intended  to  limit  their  grant  of  power  to  such  municipalities  as 
might  adopt  a  charter,  there  would  seem  to  have  been  no  necessity  for  the 
adoption  of  Section  3,  the  right  of  charter  cities  to  "exercise  all  powers  of 
local  self-government"  being  expressly  conferred  in  Section  7.  However, 
prior  to  the  decision  in  Fremont  vs.  Keating,  supra,  the  Supreme  Court  had 
apparently  held  in  several  cases  that  Article  XVIII,  Section  3,  was  not  self- 
executing  but  applied  only  to  cities  which  had  adopted  charters,  and  then  only 
to  the  extent  that  the  charter  so  adopted  might  provide  for  the  exercise  of  the 
powers  thus  granted.  Inasmuch  as  none  of  these  prior  decisions  were  over- 
ruled or  even  so  much  as  mentioned  in  Fremont  vs.  Keating,  it  would  seem 
that  some  way  of  reconciling  the  last  mentioned  decision  with  those  preceding 
ought  to  be  found,  for  it  is  certain  that  the  expressions  in  the  syllabus  and 
opinion  of  Fremont  vs.  Keating  are  inconsistent,  to  some  extent  at  least,  with 
the  statement  just  made  as  to  the  holdings  in  the  previous  cases. 

I  find  myself,  therefore,  under  the  necessity  of  examining  critically  all  the 
cases  decided  by  the  Supreme  Court  in  any  way  affecting  the  interpretation 
of  Article  XVIII,  Section  3,  with  the  view  to  reconciling  them,  if  possible, 
and,  if  not,  with  the  view  to  stating  my  conclusion  as  to  what  the  law  may  now 
be  said  to  be  on  this  subject. 

The  first  decision  in  point  of  time,  and  the  one  which,  by  more  or  less 
frequent  citation,  may  be  said  to  have  attained  to  the  dignity  of  the  leading 
case,  is  State  ex  rel.  vs.  Lynch,  88  O.  S.,  71.  The  syllabus  in  that  case  is 
as  follows: 

"1.  The  provisions  of  the  eighteenth-  article  of  the  Constitution  as 
amended  in  September,  1912,  continues  in  force  and  general  laws  for  the 
government  of  cities  and  villages  until  the  15th  day  of  November  fol- 
lowing, and  thereafter  until  changed  in  one  of  the  three  modes  following: 
(1)  By  the  enactment  of  general  laws  for  their  amendment,  (2)  by  addi- 
.  tional  laws  to  be  ratified  by  the  electors  of  the  municipality  to  be  affected 
thereby,  (8)  by  the  adoption  of  a  charter  by  the  electors  of  a  municipality 
in  the  mode  pointed  out  in  the  article. 

"2.  Whether  a  municipality  acquires  authority  'to  exercise  all  the 
powers  of  local  self-government'  by  adopting  a  charter,  or  adopts  a  charter 
as  an  indispensable  mode  of  exercising  the  authority,  the  powers  to  be 
exercised,  being  governmental,  do  not  authorize  taxation  to  establish  and 
maintain  moving-picture  theaters." 

Nothing  in  this  syllabus  expressly  holds  that  Article  XVIII,  Section  3, 
is,  as  a  whole  or  as  to  any  part  of  it,  not  self-executing.  In  referring  to  the 
continuance  in  force  of  the  previously  existing  "general  laws/'  the  court  must 
have  had  in  mind  laws  passed  by  the  legislature  and  it  is  only  by  extending 
the  holding  of  the  syllabus  beyond  its  words  that  one  could  claim  that  it 
decides  that  the  common  law  rule,  to  the  effect  that  municipal  corporations; 
have  only  such  powers  as  are  granted  to  them  in  affirmative  terms  by  the  leg- 
islature, was  perpetuated  as  to  non-charter  municipalities. 

On  the  other  hand,  the  inclusion  in  the  syllabus  of  the  point  dealt  with 
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in  the  second  branch  thereof  would  seem  to  have  been  predicated  upon  the 
assumption  that  Article  XVIII,  Section  3,  might  be  regarded  as  in  a  sense 
self  executing;  for  it  would  have  been  unnecessary  for  the  court  to  define 
the  phrase  "powers  of  local  self-government/'  as  it  did  in  this  second  branch, 
if  the  court  had  meant  to  decide  the  case  on  the  ground  that  non-charter  mu- 
nicipalities did  not  possess  such  powers. 

It  must  be  admitted,  however,  that  the  opinions  of  Judges  Shauck  and 
Wilkin,  speaking  for  the  majority  of  the  court  in  that  case,'  go  somewhat 
further  than  the  syllabus  upon  the  question  now  under  consideration.  Judge 
Shauck  is  very  guarded  in  his  statements  and  comes  no  closer  to  deciding 
anything  with  respect  to  Article  XVIII,  Section  8,  than  to  say  that  "it  seems 
*  *  *  to  be  entirely  beyond  doubt  that  since  the  city  of  Toledo  has  not  by 
a  vote  of  its  electors  approved  any  additional  law  passed  by  the  general  as- 
sembly, and  that  its  electors  had  not  adopted  a  charter,  the  municipality 
and  all  of  its  departments  have  only  such  powers  as  were  conferred  by  the 
general  law;  that  is,  such  power  only  as  it  had  prior  to  the  fifteenth  of  No- 
vember/' Judge  Shauck  follows  up  this  cautious  statement  by  considerable 
discussion  of  the  meaning  of  the  phrase  "all  power  of  local  self-government," 
which  as  I  have  pointed  out  could  not  be  regarded  as  a  question  in  the  case, 
if  one  could  say  that  the  court  had  definitely  decided  that  Article  XVIII, 
Section  3,  did  not  afford  to  the  city  of  Toledo  the  right  to  claim  the  privilege 
of  exercising  "all  powers  of  local  self-government."  Judge  Wilkin  is  Bome- 
what  more  outspoken  with  respect  to  his  view  of  Article  XVIII,  Section  3, 
than  is'  Judge  Shauck,  but  his  argument,  a  hint  of  which  is  found  in  the 
opinion  of  Judge  Shauck,  is  to  the  effect  that  Article  XVIII,  Section  8,  if 
self  executing  at  all,  grants  power  to  the  people  of  the  municipality  and  does 
not  distribute  the  granted  powers  among  any  existing  agencies  of  the  mu- 
nicipality, i,  e.,  agencies  existing  under  the  general  laws  for  the  government 
of  municipalities  as  they  were  prior  to  the  adoption  of  the  constitutional 
amendment.  He  therefore  arrives  at  the  conclusion  that  whatever  may  be 
the  effect  of  so  much  of  Article  XVIII,  Section  3,  as  he  was  considering,  upon 
the  theoretical  powers  of  the  city  of  Toledo,  the  section  did  not  go  so  far  as 
to  add  anything  to  the  powers  of  the  council  of  that  city. 

It  hardly  seems  conceivable  that  Judges  Shauck  and  Wilkin,  who  ex-' 
pressed  the  view  just  stated  with  varying  degrees  of  positiveness,  meant  to 
say  that  municipal  councils,  are,  under  the  municipal  code,  in  all  respects 
bodies  of  limited  powers  analogous  to  agents  for  particular  purposes.  All 
municipal  councils  have,  under  the  General  Code,  the  full  legislative  power 
of  the  municipality,  Sections  4206  and  4215,  G.  C.  Their  particular  legisla- 
tive powers  are  not  enumerated.  The  contrary  is  true  on  the  side  of  what 
may  be  termed  the  proprietary  or  strictly  municipal  side  of  the  corporate 
organization  and  powers,  and  in  this  connection  it  is,  I  believe,  tremendously 
significant  that  State  vs.  Lynch,  which  involved  the  right  of  the  council  of 
the  city  of  Toledo  to  provide  by  ordinance  for  the  establishment  and  operation 
of  a  municipal  moving-picture  theater,  called  in  question  not  the  govern- 
mental powers  which  the  city  might  claim,  but  its  proprietary  capacity. 
The  second  branch  o  the  syllabus,  concurred  in  by  a  majority  o  the  court, 
makes  this  very  plain;  but  even  one  of  the  dissenting  judges  expresses  the 
same  view.    Thus  Judge  Wanamaker,  at  page  135,  division  Article    XVIII* 
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section  3,  into  two  parts:  (1)  that  which  confers  upon  municipalities  the 
authority  to  "exercise  all  powers  of  local  self-government",  and  (2)  that 
which  confers  upon  them  the  authority  to  adopt  such  local  police,  etc.,  regu- 
lations", as  shall  not  conflict  with  the  general  law.  Of  the  former  he  says 
it  is  a  grant  of  municipal  power  in  the  exact  sence;  of  the  latter  he  says  it  is 
a  delegation  of  the  police  power  of  the  state,  originally  a  power  in  no  sense 
municipal  but  committed  to  the  local  government  as  a  matter  of  convenience 
by  the  legislature  of  the  state,  in  which  sovereignty  it  natuarlly  resides. 

I  find  nothing  in  the  opinion  of  Judges  Shaucfc  and  Wilkin  which  denies 
the  validity  of  this  distinction;  If  it  is  valid  it  tends  to  limit  the  actual  de- 
cision and  ail  reasonable  inferences  therefrom  .to  the  interpretation  and  ap- 
plication of  the  first  part  of  Article  XVIII,  section  3. 

Further  ground  for  this  distinction  appears  in  the  fact,  not  overlooked 
by  the  writer  of  the. majority  opinion  in  State  vs.  Lynch,  that  section  7  of 
Article  XVIII,  says  that  municipalities  which  have  adopted  charters  may 
thereunder  "exercise  all  powers  of  local  self-government",  thus  affording  an 
inference  in  line  with  what  has  been  previously  said  about  Article  XVIII, 
section  3,  to  the  effect  that  complete  and  effectual  exercise  of  the  "power  of 
local  self  government"  by  a  municipality  is  condition  upon  the  adoption  of  a 
charter.  But,  section  7  does  not  say  that  a  municipality  which  has  adopted 
a  charter  may,  under  it,  "adopt  and  enforce  such  local  police,  sanitary  and 
other  similar  regulations  as  are  not  in  conflict  with  the  general  law."  So 
that  it  could  not,  with  as  much  assurance,  be  said  of  seciton  7,  in  connetcion 
with  section  3,  that  the  adoption  and  enforcement  of  locaf  police,  sanitary 
and  other  similar  regulations  is  conditioned  upon  the  adoption  of  a  charter, 
as  it  could  be  said  that  the  exercise  of  the  powers  of  local  self-government, 
i.  e.,  peculiarly  municipal  functions,  is  dependent  upon  the  adoption  of  a 
charter. 

Again,  consideration  of  the  principal  arguments  of  Judges  Wilkin  and 
Shauck,  with  respect  to  the  interpretation  of  that  part  of  Article  XVIII,  sec- 
tion 3,  to  which  their  attention  was  directed,  brings  out  still  another  reason 
for  distinguishing  between  the  two  parts  of  the  section.  They  point  out  that 
the  grant  of  power  in  the  first  part  of  the  section  is  to  municipalities  and  con* 
sists  of  the  right  to  exercise  all  powers  of  local  self-government.  They  say 
that  the  grant  is  not  directly  to  the  councils  and  does  not  reach  the  councils 
through  the  municipalities  because  the  power  granted  is  or  may  not  be  one 
within  the  natural  scope  of  the  power  of  a  municipal  council.  Carrying  this 
argument  further,  but  in  no  wise  going  beyond  the  scope  of  Judge  Wilkin's 
argument,  for  example,  one  might  say  that  "all  powers  of  local  self  govern- 
ment" includes  administrative,  executive  and  judicial  powers  as  well  as  legis- 
lative powers  on  the  one  hand,  and,  referring  as  it  does  to  municipal  func- 
tions, in  the  peculiar  sense,  embraces  by  another  classification  various  kinds 
of  proprietary  powers. 

It  is  not  so  with  respect  to  the  latter  part  of  Article  XVIII,  section  3. 
The  power  to  "adopt  regulations"  of  a  police  character  is  essentially  and 
purely  a  legislative  power  and  the  power  to  enforce  them,  is  purely  and 
simply  an  executive  power.  The  language  "to  adopt  and  enforce"  is  more 
specific  than  the  language  "to  exercise."  It  points  out  certain  branches  .or 
departments  of  the  municipal  government  as  the  necessary  recipients  of  the 
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powers  granted,  while  the  phrase  'to  exercise"  does  not.  It  is  therefore  seen 
that  the  argument  of  Judge  Wilkin,  however  valid  it  may  be,  does  not  apply, 
with  equal  force  at  least,  to  the  latter  part  of  section  3  of  Article  XVIII; 
so  that,  knowing  as  we  do  that  he  was  thinking  about  the  first,  part  of  that 
section,  we  cannot  say  that  his  reasoning  must  necessarily  be  applied  to  the 
last  part  of  it. 

Judge  Donahue  concurred  in  the  judgment  of  this  case  but  dissented 
from  the  reasons  given  for  it  in  the  opinion  of  Judge  Shauck,  giving  it  as  his 
view  that  Article  XVIII,  section  3,  was  self-executing  in  toto. 

Judge  Wanamaker  was  of  the  same  opinion,  but,  as  has  been  seen,  he  also 
argued  for  a  distinction  between  the  character  of  the  grant  in  the  first  part 
of  Article  XVIII,  section  3,  and  that  of  the  grant  in  the  latter  part  of  the 
same  section. 

In  this  connection  I  refer,  without  quoting  them,  to  expressions  of 
Judges  Shauck  and  Wilkin  with  respect  to  the  expenditure  of  public  monies 
for  new,  anad  theretofore  unknown,  municipal  purposes.  This  language  could 
not  apply  to  the  adoption  and  enforcement  of  police  regulations  and  tends 
further  to  emphasize  the  point  already  brought  out  that  these  judges  were 
thinking  about  the  assumption  of  new  proprietary  powers  of  municipalities 
and  did  not  have  their  attention  directed  to  the  possibility  of  reliance  on  sec- 
tion 3  of  Article  XVIII  as  a  source  of  enlarged  governmental  power  emanat- 
ing directly  from  the  state. 

On  the  whole  I  do  not  feel  that  State  ex  rel.  vs.  Lynch  decides  anything 
with  respect  to  the  interpretation  of  the  latter  part  of  Article  XVIII,  section 
3. 

The  next  case  which  must  be  examined  is  Fitzgerald  vs.  Cleveland,  88 
O.  S.,  388.  This  case  must  be  distinguished  from  the  present  question  by 
the  statement  that  it  involved  the  right  of  a  charter  city  and  pertained  to  the 
framework  of  the  city  government.  In  it,  however,  Judge  Johnson,  who 
had  been  silent  save  for  a  mere  notation  of  his  dissent  from  the  second  branch 
of  the  syllabus  in  State  vs.  Lynch,  clearly  states  at  page  384  that  it  was 
his  understanding  that  section  3  of  Article  XVIII  is  not  self -executing,  but 
awaits  the  adoption  of  a  charter.  This  language,  taken  by  itself,  would,  of 
course,  apply  to  all  parts  of  Article  XVIII,  section  3;  but  in  the  context  in 
which  it  is  found  and  in  the  case  in  which  it  was  uttered  it  was  a  mere  dictum 
— an  interpretation  of  what  the  court  had  decided  in  another  case.  It  cannot 
be  authority  for  anything  with  respect  to  the  latter  part  of  Article  XVIII, 
section  3,  when  nothing  with  respect  to  that  part  of  the  constitution  was  be- 
fore the  court  in  either  case.  I  might  say  that  it  was  argued  in  the  Cleveland 
case  that  local  legislation  therein  involved  was  in  the  nature  of  a  police  regu- 
lation, which  would  yield,  in  case  of  conflict  with  the  general  law,  but  the 
"majority"  of  the  court  (the  three  judges  who  voted  for  affirmance),  speaking 
through  Judge  Johnson,  and  others,  had  already  denied  the  validity  of  this 
argument  and  thus  eliminated  the  latter  part  of  Article  XVIII,  section  3, 
from  the  case. 

Wanamaker,  J.,  was  one  of  the  "majority"  judges  in  the  Cleveland  case. 
He  repeats  in  the  course  of  his  argument  the  distinction  which  he  had  first 
laid  down  in  his  dissenting  opinion  in  the  Lynch  case  between  the  first  and 
second  parts  of  Article  XVIII,  section  8.    His  conclusion  was  that  the  power 
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to  prescribe  regulations  for  nomination  of  candidates  for  municipal  offices 
-was  one  of  the  powers  which  came  to  the  city  of  Cleveland  (a  charter  city) 
through  the  first  part  of  Article  XVIII,  section  3,  so  that  the  municipal  regu- 
lation on  this  subject  would  not  have  to  yield  in  case  of  conflict  with  the 
"general  law".  This  argument  was  absolutely  necessary  to  support  the  con- 
clusion arrived  at  by  the  court  for  there  was  a  general  law  respecting  the 
nomination  of  municipal  officers  which  was  in  conflict  with  the  charter  of  the 
city  of  Cleveland  on  the  same  subject.  Therefore,  in  spite  of  what  Judge 
Johnson  said  by  way  of  dictum,  in  his  opinion  he  must  be  regarded  at  least 
as  committed  to  the  view  that  there  is  a  difference  between  the  first  and  the 
second  half  of  Article  XVIII,  section  3,  respectively,  in  that  the  exercise  of  the 
powers  granted  by  the  first  half  and  made  effectual  by  the  adoption  of  the 
charter  is  not  conditioned  upon  the  conformity  of  the  municipal  legislation 
to  the  general  laws  of  the  state;  whereas  the  power  to  adopt  and  enforce 
local  police,  etc.,  regulations,  however  made  effectual,  is  so  conditioned. 

Judge  Wilkin  in  the  Fitzgerald  case  was  with  the  "majority"  and  ex- 
pressly gives  allegiance  at  page  377  to  the  distinction  drawn  by  Judge  Wana- 
maker  and  above  described.  This  is  significant  hecause  it  tends  to  explain 
Judge  Wilkin's  position  in  the  Toledo  case  and  to  emphasize  the  view  that 
what  he  said  in  that  case  cannot  be  regarded  as  directed  to  the  latter  part 
of  Article  XVIII,  section  3. 

Neither  the  syllabus  in  the  Cleveland  case  nor  the  dissenting  opinion  of 
Donahue,  J.,  bears  in  any  way  upon  the  issue  now  under  consideration. 

Carpenter  vs.  Cincinnati  and  Billings  vs.  Railway  Company,  92  O.  S.,  pp. 
473  and  478,  must  next  be  considered.  The  first  involved  the  right  of  a  city, 
which  had  adopted  a  charter,  to  provide  by  ordinance  of  its  council  for 
extending  a  street  railway  along  a  street  without  the  consent  of  the  abutting 
property  owners,  such  as  was  required  by  the  general  law.  This  legislation 
was  of  a  kind  with  respect  to  which  the  power  of  the  municipal  council  was 
actually  limited  and  restricted  by  specific  provision  of  the  general  laws,  as 
Judge  Wilkin  seems  to  havae  imagined  to  have  been  the  case  generally,  from 
what  he  says  in  the  Toledo  case,  tl  is  familiar  law  that  power  to  grant 
franchises  emanates  from  the  state  and  is  only  delegated  to  municipal  cor- 
porations as  agents  of  the  state.  In  a  law  dealing  with  the  granting  of  a 
franchise  (not  a  part  of  the  municipal  code  as  such)  the  municipal  council 
was  authorized  to  make  the  grant  upon  a  condition.  This  law  was  held  to  be 
controlling  and  in  a  very  short  statement  Judge  Jones,  who  delivered  the 
opinion  of  the  court,  points  out  that  its  operation  is  not  affected  by  Article 
XVIII,  section  3,  unless. a  charter  had  been  adopted.  This  case  does  not,  in 
my  opinion,  hold  anything  which  can  be  used  to  advantage  in  considering  the 
present  question  for  the  ordinance  of  the  council  of  the  city  of  Cincinnati 
there  involved  would  have  to  be  classified,  for  the  purpose  of  Article  XVIII, 
section  3,  either  as  an  attempted  exercise  of  "powers  of  local  self -government" 
or  as  a  "local"  police  *  *  regulation.  If  the  former,  then  State  ex  rel.  vs. 
Lynch  would  seem  to  afford  ground  for  holding  that  It  could  not  lawfully  be 
passed,  because  the  city  of  Cincinnati  did  not  possess  "all  powers  of  local  self- 
government,"  hut  only  such  powers  as  had  been  granted  by  the  general  law. 
If  the  latter,  it  would  have  to  yield  to  the  general  law  which  was  in  existence, 
because  it  conflicted  with  it    Of  course  I  have  argued  in  this  opinion  that 
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State  ex  rel.  vs.  Lynch  did  not  on  its  face  go  so  far  as  to  establish  the  first  of 
these  propositions,  but  it  must  be  conceded  that  the  trend  of  thought  running 
through  the  majority  opinions  in  the  subsequent  cases  is  to  this  effect,  what- 
ever may  be  said  of  State  vs.  Lynch  itself. 

In  Billings  vs.  Railway  Company,  supra,  a  result  exactly  to  the  contrary 

of  that  reached  in  the  case  just  discussed,  was  arived  at  in  the  case  of  a 

charter  city.    Judge  Johnson,  who  wrote  the  opinion  of  the  court,  began  with 

a  review  of  State  vs.  Lynch,  first  quoting  the  first  branch  of  the  syllabus  and 

then  making  this  statement: 

"The  judges  who  did  not  concur  in  the  opinion  of  Shauck,  J.,  who 
spoke  for  the  court  in  that  case,  did  not  withhold  their  assent  because  they 
felt  that  the  majority  were  going  too  far,  but,  as  shown  by  the  opinions 
they  filed  in  the  case,  they  thought  that  a  majority  did  not  go  far  enough, 
in  that  the  judgment  was  that  Section  3  of  Article  XVIII  was  not  self- 
executing  and  that  the  powers  granted  were  not  as  extensive  as  those 
judges  believed  the  section  conferred." 

Then  taking  up  the  meaning  of  the  phrase  "all  powers  of  all  powers  of 
local  self-government",  he  concludes  that  although  previous  to  the  adoption 
of  the  charter  the  power  to  grant  franchises  emanated  from  the  state,  such 
power  was  within  the  "powers  of  local  self  government"  appropriated  by 
municipal  corporations  through  the  adoption  of  the  charter.  The  ordinance 
was  therefore  upheld.  Let  me  point  out  that  this  conclusion  could  not  have 
been  reached  if  the  consent  of  council  to  the  use  of  streets  by  electric  rail- 
ways had  been  regarded  as  a  "police  regulation",  because  there  was  in  force 
a  general  law  sustained  in  the  Carpenter  case  with  which  the  ordinance  was 
inconsistent;  so  that,  if  the  city  of  Cleveland  had  acquired  the  power  to 
legislate  on  the  subject  of  the  use  of  the  streets  by  public  ptilities,  under  the 
last  part  of  Article  XVIII,  section  3,  its  legislation  would  necessarily  yield  to 
the  general  law  where  inconsistent  with  the  latter.  That  the  local  legislation 
was  inconsistent  with  the  general  law  is  palpable;  for  the  general  law  pro- 
hibits municipal  councils  from  granting  permission  to  use  the  streets  for 
street  railway  purposes  save  upon  the  condition  of  securing  the  consent  of  the 
owners  of  abutting  property,  whereas  the  ordinance  gave  such  permission 
without  such  consent. 

I  am  forced  to  the  conclusion,  therefore,  that  Billings  vs.  Railway  Com- 
pany further  emphasizes  the  distinction  between  the  nature  of  the  grant  of 
"all  powers  of  local  self-government"  and  that  of  the  grant  of  power  to 
"adopt  and  enforce  *  *  such  local  police,  sanitary  and  other  similar 
regulations  as  are  not  in  conflict  with  general  laws."  In  following,  and  in  a 
sense  enlarging  upon,  State  vs.  Lynch,  therefore,  this  case  is  not  to  be  under- 
stood as  an  extention  of  the  decision  in  that  case  beyond  its  natural  scope. 
So  far,  then,  we  have  it  that  none  of  the  cases  which  have  been  examined  do 
more  than  decide  that  a  non-chartered  city  does  not  acquire  the  right  to  exer- 
cise "all  powers  of  local  self-government"  by  virtue  of  Article  XVIII,  section 
3,  but  that  a  charter  must  be  adopted  before  any  power  can  be  exercised  that 
is  not  granted  by  the  "general  laws"  or  "additional  laws."  But  none  of  these 
cases  touch  upon  the  power  of  a  non-chartered  city  to  adopt  and  enforce  with- 
in its  limits"  such  local  police,  sanitary  and  other  similar  regulations  as  are 
not  in  conflict  with  the  general  law." 

This  review  of  the  cases  prior  to  the  case  of  Fremont  vs.  Keating  is  neces- 


Attorney  General  86 

sary  because  of  the  silence  of  that  case  with  regard  to  such  previous  cases. 
Judge  Donahue  does  not  even  cite  these  cases,  much  less  does  the  decision  in 
Fremont  vs.  Keating  purport  to  overrule  them.  It  is  perfectly  reconcilable 
with  them  if  we  accept  the  view  that  there  are  two.  distinct  grants  of  power 
in  Article  XVIII,  section  3,  for  in  Fremont  vs.  Keating  the  city  did  not  claim 
authority  to  pass  an  ordinance  upon  the  subject  of  the  spread  of  automobiles 
under  the  grant  of  power  to  exercise  all  powers  of  local  self-government,  but 
from  the  power  to  adopt  and  enforce  within  its  limits  local  police,  regulations 
not  inconsistent  with  the  general  laws.  The  first  branch  of  the  syllabus  says 
nothing  whatever  about  local  self-government,  but  does  declare  section  6807 
to  be  in  conflict  with  section  3,  Article  XVIII  of  the  constitution,  authorizing 
municipalities  "to  adopt  and  enforce  within  their  limits  such  local  police,  sani- 
tary and  other  similar  regulations  as  are  not  in  conflict  with  general  laws." 
The  case  might  have  been  decided  upon  the  second  and  third  ground  stated 
in  the  syllabus,  inasmuch  as  the  defendant  in  error  had  been  deprived  of  the 
right  to  a  jury  trial,  but  the  history  of  these  home  rule  cases  shows  that  the 
judges  participating  in  the  decesions  have  been  careful  to  express  dissent  from 
any  proposition  advanced  in  the  syllabus,  whether  such  proposition  was  neces- 
sary in  their  view  to  a  decision  of  the  case  or  not.  Thus  Johnson,  J.,  in  State 
ex  reL  vs.  Lynch,  concurred  in  the  judgment  but  did  not  concur  in  the  second 
branch  of  the  syllabus.  Donahue,  J.,  in  the  same  case  concurred  in  the  judg- 
ment but  dissented  from  the  reasons  assigned  in  the  syllabus  and  the  ma- 
jority opinion.  All  three  judges  who  voted  for  affirmance  in  Fitzgerald  vs. 
Cleveland  saw  fit  to  state  their  reasons  in  full.  I  find  it  impossible  to  believe 
that  Fremont  vs.  Keating,  which  was  concurred  in  by  a  unaanimous  vote,  is 
not  to  be  taken  as  authority  as  to  what  is  laid  down  in  the  first  branch  of 
the  syllabus,  because  I  cannot  believe  that  Judge  Johnson,  for  example,  who 
had  taken  occasion  twice  to  repeat  with  approval  the  substance  of  the  first 
paragraph  of  the  syllabus  in  State  ex  rel.  vs.  Lynch,  would  have  concurred 
generally  in  Fremont  vs  Keating  without  intending  thereby  to  express  ap- 
proval of  the  first  branch  of  the  syllabus.  As  we  have  seen,  it  is  perfectly 
possible  to  reconcile  the  case  of  Fremont  vs.  Keating  with  the  cases  that  went 
before  it  on  grounds  springing  from  the  division  of  Article  XVIII,  section  3, 
into  two  parts.  In  fact,  every  judge,  save  Judge  Shauck,  who  has  had  oc- 
casion to  write  an  opinion  in  any  way  dealing  with  Article  XVIII,  section  3, 
has,  at  one  time  or  another,  expressed  allegiance  to  the  view  that  there  are 
two  separate  grants  of  power  in  that  section.  Judge  Wanamaker  did  so  in 
expressions  quoted  from  his  concurring  opinion  in  Fitzgerald  vs.  Cleveland, 
and  has  made  the  distinction  more  than  once  in  clear  and  unambiguous  lan- 
guage. Judge  Johnson  must  necessarily  have  predicated  his  argument  in 
Billings  vs.  Railway  Company  upon  the  same  sort  of  distinction.  Judge 
Donahue  from  the  first  has  vigorously  expressed  the  view  that  all  of  Article 
XVIII,  section  3,  is  self -executing.  We  have,  therefore,  a  pretty  accurate  line 
on  the  views  of  three  of  the  seven  judges  who  concurred  in  Fremont  vs.  Keat- 
ing, and  we  find  that  none  of  them  have  ever  expressed  the  view  that  Article 
XVIII,  section  3,  of  the  constitution  is  not  self -executing  and  is  not  applicable 
to  non-charter  cities  when  it  confers  authority  upon  municipalities  to  adopt 
regulations  as  are  not  in  conflict  with  general  laws"  whatever  may  be  its 
and-  enforce  within  their  limits  "such  local  police,  sanitary  and  other  similar 
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effect  as  conferring  upon  municipalities  the  right  to  exercise  "all  powers  of 
local  self  government."  On  the  contrary  I  note  that  two  of  the  judges  who 
concurred  in  Fremont  vs.  Keating  have  always  vigorously  asserted  that  the 
whole  section  is  self -executing  and  applies  to  non-charter  cities. 

In  this  way,  then,  I  find  it  possible  to  account  for  the  fact  that  Fremont 
vs.  Keating  lays  down  the  proposition  embodied  in  the  first  branch  of  the 
syllabus  therein,  without  in  any  way  referring  to  the  previous  cases.  The 
distinction  which,  following  the  opinions  of  some  of  the  judges  in  the  previous 
cases,  I  have  drawn,  reconciles  this  part  of  the  syllabus  in.  the  Fremont  case 
with  all  of  the  cases  that  have  gone  before. 

Now  the  Fremont  case  necessarily  decides  that  all  cities,  non-charter  as 
well  as  charter,  may  look  to  the  last  part  of  Article  XVIII,  section  3,  for 
authority  to  pass  local  police  regulations  not  in  conflict  with  general  law,  be- 
cause it  says  that  an  act  of  the  General  Assembly,  which  attempts  in  express 
words  to  deny  such  municipalities  the  right  to  exercise  this  power,  is  uncon- 
stitutional; a  fortiori,  the  mere  silence  of  the  legislature,  i.  e.,  its  failure  to 
expressly  confer  by  law  power  upon  non  charter  municipal  corporationes,  to 
adopt  particulaar  police  and  similar  regulations,  could  not  have  the  effect  of 
depriving  such  municipalities  of  such  power. 

The  express  holding  to  the  effect  that  section  6307  is  unconstitutional 
also  disposes  of  the  possibility  of  accounting  for  the  result  in  the  Fremont 
case  by  referring  it  to  section  3632  G.  C,  which  on  its  face  contains  ample 
power  to  pass  the  kind  of  ordinance  involved  in  the  case.  The  court  does  not 
mention  this  provision  of  the  law,  nor  could  it  with  propriety  have  done  so  in 
the  face  of  section  6307  of  the  General  Code  if  that  section  were  constitutional. 
For  although  the  legislature  had  left  section  3632  unrepealed  by  express  pro- 
vision, it  had  by  enactment  section  6307  made  so  much  of  the  former  section 
as  would  otherwise  authorize  the  regulation  of  the  speed  of  motor  vehicles 
in  operative  so  long  as  section  6307  might  be  in  force.  It  is  obvious,  there- 
fore, that  the  court  could  not  have  decided  Fremont  vs.  Keating  on  the  theory 
that  section  3632  tf  the  General  Code  conferred  power  to  enact  the  ordinance 
in  question,  nor  upon  the  broader  ground  that  the  "general  laws"  of  the  state 
conferred  this  power,  because  the  net  effect  of  the  "general  laws"  was  such 
as  to  deny  the  power.  It  is  therefore  impossible  to  reconcile  the  first  branch 
of  the  syllabus  in  Fremont  vs.  Keating  with  any  other  view  than  that  all 
municipalities  may  look  to  the  latter  part  of  Article  XVIII,  section  3,  for  au- 
thority to  adopt  local  police,  sanitary  and  other  similar  regulations  regard- 
less of  what  the  "general  law",  which  the  legislature  may  attempt  to  adopt 
on  such  subject,  may  or  may  not  provide. 

There  has  been  suggested  to  me  the  idea  that  the  court  may  have  in- 
tended to  hold  section  6307  unconstitutional  because  in  terms  it  applies  to  all 
cities,  as  well  to  those  which  have  adopted  charters  as  those  which  have  not; 
and  because  it  cannot  apply  to  charter  cities  it  is  therefore  unconstitutional 
and  does  not  restrain  non-charter  cities.  If  this  point  is  well  taken,  it  would 
follow,  of  course,  that  a  non-charter  municipality  might  look  to  section  3632 
of  the  General  Code  for  authority  to  pass  ordinances  like  the  one  involved  in 
Fremont  vs.  Keating  and  that  of  the  general  character  of  those  mentioned  as 
examples  in  your  letter.  But  the  point  is  not  in  my  judgment  well  taken. 
In  all  the  home  rule  cases,  beginning  with  State  ex  rel  vs.  Lynch  and  running 
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through  the  rest  of  them,  is  found  the  statement  that  the  general  laws  of  the 
state  are,  by  virtue  of  the  schedule  of  the  amendments  of  1912,  to  remain  in 
full  force  and  effect  in  so  far  as  they  may  be  inconsistent  with  the  amend- 
ments. That  is  to  say,  any  statute  which  cannot  constitutionally  apply  to  a 
charter  city  remains  in.  full  force  and  effect  in  its  application  to  non-charter 
cities.  This  principle  was  acted  upon  in  the  two  street  railway  company 
consent  cases.  Billings  vs.*  Railway  Co.  holds  the  consent  statutes  "uncon- 
stitutional" as  to  their  application  to  charter  cities  (see  last  paragraph  of 
opinion  of  Jones,  J.,  in  Carpenter  vs.  Cincinnati),  whereas  Carpenter  vs.  Cin- 
cinnati holds  the  statute  constitutional  and  in  full  force  and  effect  as  to  non- 
charter  cities.  It  is  therefore  impossible  to  reconcile  Freemont  vs.  Keating 
with  the  other  cases  on  this  ground,  or  to  say  that  section  6807  of  the  General 
Code  was  held  unconstitutional  because  of  its  interference  with  the  rights  of 
charter  cities;  certainly  nothing  in  the  opinion  of  Donahue,  J.,  nor  in  the 
syllabus  itself,  justifies  such  a  statement. 

I  must  therefore  conclude,  on  the  authority  of  Fremont  vs.  Keating,  that 
all  cities  in  Ohio,  charter  cities  as  well  as  non-charter  cities,  now  get  their 
authority  to  adopt  and  enforce  within  their  limits  such  local,  police  sanitary 
and  other  similar  regulations  as  are  in  conflict  with  the  general  laws,  directly 
from  the  constitution.  So  that,  the  whole  body  of  statutes  on  the  subject  of 
the  police  power  of  municipal  corporations  with  regard  to  local  regulations, 
at  least,  may  be  regarded  as  of  little  effect.  I  do  not  say  that  these  statutes 
are  of  no  effect,  because  they  still  operate  as  I  have  described  their  operation 
in  dealing  with  subdivisions  one  and  three  of  your  first  general  question.  That 
is  to  say,  the  question  of  conflict  with  the  general  law,  which  must  always  be 
raised  under  Article  XVIII,  section  3,  is  one  that  can  be  answered  easily  by 
ascertaining  the  legislative  intent  as  to  the  exclusiveness  of  the  regulations 
made  by  the  general  law  as  against  those  made  under  color  of  local  authority. 
Where  the  legislature,  then,  has  expressly  authorized  a  particular  kind  of 
regulation  to  be  made  by  a  municipality,  such  action  on  its  part  is  indicative 
of  its  intent  that  local  regulations  may  supplement  what  it  has  done  without 
being  regarded  as  "in  conflict"  therewith. 

In  determining  whether  or  not  there  is  a  conflict  between  a  local  ordi- 
nance and  general  law,  it  is  always,  of  course,  necessary  to  determine  what 
the  general  law  is,  and  if  a  part  of  that  general  law  is  a  declaration  to  the 
effect  that  municipal  ordinances  may  be  passed  on  a  subject,  then  we  are 
ttmCble  to  say  that  the  adoption  of  the  local  ordinance  in  and  of  itself  pro- 
duces a  conflict  with  the  general  law  on  the  same  subject. 

Bat  what  I  have  said  earlier  in  this  opinion  about  the  solution  of  the 
question,  as  to  the  existence  of  a  conflict  between  a  general  law  and  a 
municipal  ordinance  upon  the  same  subject,  cannot  apply  fully  where  the 
municipal  ordinance  embodies  a  local  regulation,  for  I  have  heretofore  inti- 
mated that  the  state  of  the  law,  prior  to  the  adoption  of  Article  XVIII  of  the 
Constitution,  was  in  this  respect  substantially  as  follows.  (1).  If  the  state 
law  expressly  sanctions  a  thing  which  the  municipal  ordinance  attempts  to 
prohibit,  or  expressly  prohibits  a  thing  which  the  municipal  ordinance  at- 
tempts to  sanction,  there  is  a  conflict;  (2).  If  the  state  law  embodies  an 
intent,  expressed  or  implied,  that  the  state  wide  regulation  which  it  promul- 
gates shall  be  exclusive,  i.  e.,  shall  be  the  only  law  upon  the  subject  operat- 
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ing  uniformly  throughout  the  state,  as  well  in  municipalities  as  elsewhere, 
then  any  municipal  regulation  on  the  same  subject  is  in  conflict  with  this 
implication  of  the  state  law. 

At  first  blush  it  might  seem  that  these  principles  will  apply  as  well  to 
the  solution  of  the  question  of  conflict  between  a  state  law  and  a  municipal 
regulation,  where  authority  for  the  latter  is  claimed  under  favor  of  Article 
XVIII,  section  3,  as  where  authority  for  the  latter  is  claimed  under  a  statute 
of  similarly  general  purport.  But  if  the  first  branch  of  the  syllsfras  in  Fre- 
mont vs.  Keating  establishes  anything  at  all,  it  proves  the  very  contrary  of 
the  second  proposition  just  mentioned,  whether  or  not  it  impairs  the  full 
force  of  the  first.  For  it  will  be  remembered  that  in  enacting  the  state  auto- 
mobile license  law  the  legislature  had  seen  fit  to  prescribe  rates  of  speed 
which  should  be  uniform  for  the  operation  of  automobiles  in  all  municipal 
corporations.  The  legislature  intended  that  this  uniformity  should  not  be 
disturbed  and  was  so  solicitious  to  express  that  intent  that  it  attempted  to 
prohibit  municipal  councils  from  acting  with  respect  to  the  regulation  of 
rates  of  speed  at  all,  providing  bluntly  that  municipal  councils  should  have  no 
authority  whatever  in  the  premises.  This  provision,  said  the  Supreme  Court 
in  Fremont  vs.  Keating,  became  unconstitutional  when  Article  XVIII,  section 
3,  was  adopted  and  became  effective.  It  necessarily  folows,  therefore,  that 
the  doctrine  which  I  have  quoted  from  Dillon  on  Municipal  Corporations,  and 
other  authorities,  no  longer  applies  in  Ohio,  and  that  regulations  which  are 
"local"  may  be  adopted  by  municipal  corporations  in  this  state  under  favor  of 
Article  XVIII,  section  3,  of  the  Constitution,  through  the  general  assembly 
may  have  covered  the  subject  by  general  law,  in  which  it  expressed  the  in- 
tention that  such  general  law  shall  be  the  only  law  on  the  subject,  or,  stating 
it  conversely,  the  general  assembly  no  longer  has  power  to  pass  an  exclusive 
law  which  shall  exclude  the  adoption  of  purely  local  regulations  on  the  same 
subject. 

As  I  have  said,  this  seems  to  me  to  be  the  very  point  which  was  decided 
in  Fremont  vs.  Keating,  but  with  this  point  granted  it  seems  to  me  also  that 
there  may  be  some  question  as  to  the  power  of  the  general  assembly,  under 
Article  XVHI,  section  8,  of  the  Constitution,  to  sanction  a  course  ;of  conduct 
that  may  be  the  subject  of  proper  local  regulation,  or  to  prohibit  such  course 
of  conduct  as  against  proper  local  regulation  sanctioning  it.  Yet  the  con- 
stitution expressly  sanctions  the  paramountry  of  the  general  law,  even  as 
against  regulations  which  are  "local";  so  that,  upon  full  consideration,  I  am 
of  the  opinion  that  the  first  of  the  two  propositions  last  above  enumerated  still 
holds  good  in  Ohio. 

The  quetsion  as  to  what  subjects  of  regulation  may  be  local  in  character 
will  no  doubt  prove  to  be  a  very  troublesome  one;  but  it  is  at  least  clear  that 
where  there  is  a  question  as  to  the  local  character  of  a  given  subject  of 
regulation,  i.  e.,  as  to  the  appropriateness  of  local  regulations  on  that  subject, 
the  action  of  the  state  legislature,  in  authorizing  particular  regulations  to  be 
made  by  municipal  corporations,  may,  as  hereinbefore  pointed  out,  remove  all 
question.  It  is  equally  clear  that  if  it  appears  beyond  doubt  that  a  particular 
subject  is  not  local  in  character,  no  authority  to  regulate  it  can  be  claimed 
from  Article  XVIII,  section  3,  of  the  Constitution,  and  the  statutes  which  I 
have  mentioned  in  the  earlier  portions  of  this  opinion  must  be  looked  to  as 
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the  sole  source  of  the  police  power  o4  the  municipality  in  that  field;  and  when 
they  are  so  regarded,  the  principles  developed  hereinbefore  in  the  opinion, 
will  apply  in  their  entirety. 

These  considerations  bring  us  to  the  ultimate  question  as  to  what  police 
regulations  are  "local."  We  have  only  dicta  to  guide  us  on  this  point,  as 
far  as  Ohio  is  concerned.  Without  repeating  any  of  these  decisions,  suffice 
it  to  say  that  the  Supreme  Court  now  appears  committed  to  the  doctrine  that 
the  second  part  of  Article  XVIII,  section  3,  is  distinguished  from  the  first 
part  in  that  the  first  deals  with  municipal  affairs  while  the  second, deals  with 
matters  state-wide  in  their  nature  but  local  in  their  application.  Therefore 
it  is  impossible  to  draw  the  line  between  those  police  regulations  which  are 
"local"  and  those|  which  are  not  "local"  in  their  nature  by  a  test  which  will 
exclude  from  the  grant  of  power  in  the  constitution  all  subjects  which  are 
proper  ones  for  the  exercise  of  the  police  power  of  the  state.  That  is  to 
say,  the  police  power  which  municipalities  may  exercise  under  Article  XVIII, 
section  3,  is  itself  the  police  power  of  the  state,  and  the  effect  of  the  latter 
part  of  the  section  is  to  make  a  comprehensive  grant  of  all  the  police  power 
of  the  state  to  municipalities,  to  be  exercised  locally  by  way  of  "regulation". 
There  is  some  intimation  in  some  of  the  cases,  notably  Fitzgerald  vs.  Cleve- 
land, supra,  to  the  effect  that  something  less  than  this  is  granted  by  the  pro- 
vision under  consideration.    This  notion,  however,  was  definitely  rejected  by 

the  Supreme  Court  in  Cleveland  vs.  Cleveland  Telephone  Co.,  98  0.  S., . 

In  that  case  the  court  expressly  holds  in  the  syllabus  (not  yet  reported)  that 
a  regulation  of  the  rates  of  public  utilities  is  such  a  local  police  regulation 
as  may  be  adopted  by  a  city,  subject  to  the  control  of  the  general  laws  which 
in  that  instance  gave  an  appeal  to  the  Utilities  Commission.  It  would  be 
interesting  to  quote  extensively  from  this  opinion,  but  as  it  has  not  yet  been 
published  in  final  form,  I  do  not  feel  at  liberty  to  do  so. 

I  may  say  that  I  have  not  referred  to  State  ex  rel.  vs.  French,  96  0*  S., 
172,  a  case  decided  before  Fremont  vs.  Keating,  and  which,  like  some  of  the 
other  cases  referred  to,  repeats  approval  of  the  decision  in  State  ex  rel.  vs. 
Lynch,  because  the  question  that  arose  in  that  case  was,  like  that  in  Billings 
vs.  Cleveland  Railway  Company,  one  relating  to  a  charter  city  and  involving 
the  right  to  exercise  all  powers  of  local  self  government  rather  than  the 
power  to  adopt  and  enforce  local  police  regulations. 

I  do  not  feel  able  to  attempt  the  framing  of  a  definition  of  the  phrase 
"local  police,  sanitary  and  otljer  similar  regulations",  which  can  be  put  for- 
ward with  assurance,  as  legally  accurate  and  practically  workable.  As  at 
present  advised,  I  believe  that  the  word  "local",  as  used  in  this  context,  im- 
plies the  idea  that  the  condition  giving  rise  to  the  regulation  must  be  one 
peculiar  to  thickly  settled  communities  for  which  municipal  organizations 
would  be  appropriate.  Fremont  vs.  Keating  is  authority  on  the  point  that 
the  speed  of  vehicles  on  the  public  streets  and  highways  is  a  matter  of 
greater  concern  in  thickly  settled  communities  than  it  is  in  rural  districts. 
In  other  words,  the  rapid  driving  of  motor  vehicles  and  the  like  in  city 
street  present  a  public  menace  of  a  different  character  from  that  which 
would  be  present  by  similar  rapid  driving  on  a  country  road.  Therefore, 
under  Article  XVIII,  section  3,  a  municipality  exercising  the  power  to  pro* 
tect  against  such  peculiar  menaces  as  result  from  congested  population  may 
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act  even  in  the  teeth  of  the  attempt  by  the  legislature  to  preclude  action  for 
the  sake  of  preserving  the  uniformity  of  regulation  throughout  the  state. 

Further  than  this  I  cannot  go.  I  may  say,  however,  that  in  my  opinion 
the  word  "local"  does  not  import  the  idea  that  the  regulation  is  operative 
within  the  municipal  limits.  Obviously  this  would  be  the  case  with  all  muni- 
cipal regulations,  nor,  on  the  other  hand,  for  the  reason  as  stated,  does  the 
word  imply  a  different  source  of  power  than  the  police  power  of  the  state. 
Being  neither  of  these,  the  idea  embodied  in  the  word  must  be,  as  I  see  it, 
that  which  takes  its  keynote  from  a  public  need  which  is  peculiar  to  muni- 
cipalities, as  such,  or  as  thickly  settled  districts. 

Coming  now  to  the  specific  kinds  of  ordinances  mentioned  in  your  request, 
which  I  understand  are  merely  examples  of  possible  ordinances,  beg  to  ad- 
vise as  follows: 

I  do  not  believe  that  a  non-charter  governed  city  has  power  to  pass  an 
ordinance  merely  prescribing  the  punishment  for  violating  the  state  law  with 
respect  to  operating  a  motor  vehicle  without  a  license.  Such  an  ordinance 
would  not  be  a  "local  police  regulation,"  because  it  would  not  be  a  regulation 
at  all.  For  similar  reasons  it  would  not  be  a  "regulation"  within  the  mean- 
ing of  section  3632  of  the  General  Code. 

Interpreting  this  part  of  your  question  in  another  way,  it  may  be  re- 
garded as  directed  to  the  power  of  a  municipality,  not  governed  by  a  charter, 
to  adopt  an  ordinance  requiring  the  procuring  of  a  municipal  license  as  well 
as  the  state  license,  provided  for  in  the  state  law,  and  to  define  and  punish 
the  offense  of  operating  a  motor  vehicle  on  the  streets  of  a  city  without  a 
city  license.  Such  an  ordinance,  if  valid  at  all,  would  be  limited  to  residents. 
Pegg  vs.  Columbus,  80  0.  S.,  367.  Would  such  an  ordinance  conflict  with 
the  general  law? 

Frisbie  vs.  The  City  of  Columbus,  8  0.  S.,  686,  decides  that  such  an 
ordinance  did  conflict  with  the  automobile  law  of  1906,  but  the  decision  was 
predicated  upon  a  section  substantially  like  section  6307  of  the  General  Code, 
expressly  decided  to  be  unconstitutional  in  Fremont  vs.  Keating  by  virtue  of 
a  constitutional  provision  adopted  since  Frisbie  vs.  Columbus  was  decided. 
Indeed,  the  section  of  the  law  of  1906  went  further  than  section  6307  does  in 
that  it  denied  to  municipal  authorities  the  right  to  license  motor  vehicles, 
whereas  section  6307  merely  denies  to  them  the  right  to  regulate  speed.  The 
state  motor  vehicle- license  law  is  found  in  sections  6290  to  6310  inclusive  of 
the  General  Code.  Section  6294  G.  C.  requires  every  owner  of  a  motor  ve- 
hicle to  be  operated  and  driven  upon  the  public  highway  of  the  state  to  file 
for  registration  and  pay  a  fee.  Section  6298  requires  the  secretary  of  state, 
upon  performance  of  these  conditions,  to  assign  a  distinctive  number  to  the 
motor  vehicle  and  issue  to  the  applicant  a  certificate  of  registration.  Section 
6299  requires  the  secretary  of  state  to  keep  a  list  and  index  thereto,  showing 
the  registered  automobiles.  Sections  6301  and  6302  make  similar  provisions 
respecting  manufacturers  and  dealers  in  motor  vehicles,  respectively.  Section 
6306  exempts  foreign  motor  vehicles  from  the  operation  of  the  law,  provided 
the  foreign  law  has  been  complied  with. 

While  I  have  omitted  some  of  the  sections,  I  do  not  find  anywhere  any 
section  providing  that  registration  by  the  state  shall  entitle  the  owner  of  the 
motor  vehicle  to  operate  it  upon  the  roads  and  highways  of  the  state  without 
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farther  ttcense  by  local  authorities.  Wo  see,  then,  that  the  act  of  1908,  as 
amended,  contains  no  provision  to  this  effect  like  that  of  1906  on  which  the 
decision  in  Frisbie  vs.  State  was  based;  and  even  if  there  were  such  a  pro- 
vision, Fremont  vs.  Keating:  goes  so  far  as  to  say  that  it  would  be  uncon- 
stitutional, if  enacted,  I  cannot  therefore  escape  the  conclusion  that  not  only 
under  favor  of  Article  XVIII,  setcion  3,  of  the  constitution,  but  also  under 
favor  of  section  3632  of  the  General  Code,  which  expressly  says  that  muni- 
cipalities "shall  have  power  to  license  and  regulate  the  use  of  the  streets  by 
persons  who  use  vehicles  *  ^  thereon;-  a  non-charter  governed  city  may,  if 
it  chooses,  exact  a  local  license  from  resident  owners  of  automobiles  or  other 
vehicles  and  punish  the  offense  of  operating  such  vehicles  in  the  city  without 
such  license,  covering  the  fines  recovered  into  the  municipal  treasury. 

Setcion  12620  of  the  General  Code,  next  referred  to  by  you,  is  one  of  the 
penal  sections  of  the  automobile  law.  I  may  say  that  you  do  not  inquire 
about  speed  regulations,  as  such.-  I*  do  not,  therefore,  specifically  consider 
the  provisions  of  section  12680  of  the  General  Code  in  the  light  of  the  de- 
cision in  Fremont  vs.  Keating,  the  facts  in  which  did  not  call  for  any  de- 
termination in  this  respect. 

You  next  refer  to  section  12614-3  of  the  General  Code,  107  O.  L.,  58* 
This  section  makes  it  the  duty  of  every  person  operating  a  vehicle  on  wheels 
during  the  night  season  to  have  attached  thereto  a  light  or  lights,  the  rays 
of  which  shall  be  visible  at  least  two  hundred  feet  from  the  front  and  two 
hundred  feet  from  the  rear  and  imposes  a  fine  for  its  violation.  Clearly  a 
non-chartered  city  has  authority  to  make  a  similar  regulation  both  under  the 
constitution  and  under  section  3632  ond  the  General  Code. 

You  next  refer  to  section  12858,  which  in  part  provides: 

"Whoever    *    *    *    obstructs  or  abuses  a  sheriff  or  other  officer  in 
the  execution  of  his  office,  shall  be  fined    *     *    *    or  imprisoned    *     *." 


Here  we  have  a  different  kind  of  question.  Clearly  a  municipal  ordinance 
defining  and  punishing  the  offense  of  resisting  a  police  officer,  or  some  other 
officer  of  the  city,  would  not  necessarily  "conflict"  with  this  provision  if  au- 
thority were  specifically  granted  to  the  municipality  to  pass  such  an  ordinance. 
However,  no  such  authority  has  been  granted.  On  the  contrary,  we  have 
merely  the  general  language  of  sections  3658  and  3664  of  the  General  Code, 
construed  in  Wellsville  vs.  O'Connor,  supra.  The  general  grant  of  power  to 
adopt  and  enforce  local  police  regulations  is  of  the  same  character.  Such  a 
regulation  as  is  supposed  would  unquestionably  to  a  police  regulation,  but 
on  the  question  as  to  whether  or  not  it  would  be  local,  so  that  the  power  to 
pass  it  could  be  found  in  Article  XVIII,  section  3,  of  the  constitution,  I  am 
in  doubt. 

In  order  to  support  it,  one  would  have  to  say  that  the  offense  of  resist- 
ing an  officer  in  a  municipal  corporation  is  one  which  is  subversive  of  public 
interests  peculiarly  local;  in  other  words,  that  there  is  something  about  re- 
sisting an  officer  in  a  municipality  that  presents  public  dangers  which  do  not 
exist  when  like  offences  are  committed  outside  of  municipalities.  On  the 
whole,  I  cannot  fo  further  than  to  say  that  the  validity,  of  such  an  ordinance 
would  be  extremely  doubtful  in  the  present  state  of  the  law  in  Ohio. 

As  to  charter  cities,  it  may  be  said  in  the  first  place  that  no  general 
statement  can  be  ventured  respecting  the  exact  extent  of  their  powers.    Sec- 
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tion  7  of  Article  XVIII  of  the  Constitution  authorizes  the  adoption  of  a  char- 
ter under  which  all  powers  of  local  self-government  may  be  exercised. 
Though  no  decisions  are  available  on  the  point,  it  seems  clear  enough  that  a 
city  charter  adopted  under  favor  of  this  provision  may  be  in  the  nature  of  an 
organic  law  for  the  corporation,  though  perhaps  primarily  its  purpose  is  mere- 
ly to  construct  a  framework  of  the  government  and  thus  to  create  organs  for 
the  exercise  of  the  municipal  powers,  without  necessarily  defining  what  those 
powers  shall  be  in  greater  detail  than  they  are  defined  by  the  constitution 
itself,  viz.,  all  powers  of  local  self-government.  However,  as  indicated,  the 
practice  is  to  claim  by  specific  provision  of  the  charter,  in  addition  to  such 
powers  as  may  be  specifically  created  by  the  charter  itself,  all  powers  that 
may  be  granted  to  municipalities  by  the  constitution  or  laws  of  the  state. 
Thus  the  charter  of  the  city  of  Ashland  contains  a  recital,  set  forth  in  sec- 
tion 1  thereof,  of  detailed  powers  and  concludes  with  the  statement  that  the 
"city  shall  have  all  powers  that  now  or  hereafter  shall  be  granted  to  the 
municipalities  by  the  constitution  or  laws  of  Ohio."  The  same  provision  is 
found  in  the  charter  of  the  city  of  Cleveland  and  in  that  of  the  city  of  Colum- 
bus, which  does  not  enumerate  powers  at  all.  In  fact  the  charter  of  this 
city  attempts  at  least  to  make  very  clear  the  intention  embodied  in  it  by  a 
section  which  states  that  the  enumerations  of  particular  powers  by  this  char- 
ter shall  not  be  held  or  deemed  to  be  exclusive,  but  in  addition  to  the  powers 
enumerated  herein,  implied  thereby  or  appropriated  to  the  exercise  thereof, 
the  city  shall  have,  and  may  exercise  all  other  powers  which,  under  the  con- 
stitution and  laws  of  Ohio,  it  would  be  competent  for  this  charter  specifically 
to  enumerate. 

Without  going  into  detail,  I  may  say  I  have  examined  all  the  city  char- 
ters set  forth  in  Volume  1  of  the  Supplement  to  Page  and  Adams  General 
Code  of  Ohio,  and  find  that  all  of  them  contain  general  clauses  like  those  al- 
ready noted,  excepting  possibly  that  of  the  city  of  Middletown,  which  does 
not  clearly  claim  all  the  powers  of  municipal  corporations  which  might  be 
claimed  under  the  constitution,  but  merely  the  benefit  of  all  general  laws  of 
the  state  of  Ohio,  applicable  to  municipalities  therein  existing  but  "not  in 
conflict  with  the  provisions  of  this  charter,"  and  provides  that: 

"The  enumeration  of  particular  powers  by  this  charter  shall  not  be 
held  or  deemed  exclusive,  but  in  addition  to  the  powers  enumerated  here- 
in, or  implied  thereby,  appropriate  to  the  exercise  thereof,  the  city  shall 
have  and  may  exercise  all  other  powers  granted  to  municipal  corporations, 
unless  such  grant  of  general  powers  by  the  state  of  Ohio  is  m  conflict 
with  the  provisions  hereof." 

This  last  provision  which  attempts  to  set  the  authority  of  the  charter 
above  that  of  the  "state  of  Ohio"  might  be  deemed  indicative  of  an  interpre- 
tation to  the  effect  that  what  is  meant  is  the  general  laws  passed  by  the  legis- 
lature; for  of  course  the  charter  could  not  control  as  against  the  constitution 
of  the  state. 

This  examination  of  the  charter  provisions  not  extant,  so  far  as  they  are 
available,  leads  me  to  make  the  general  statement — as  a  fact,  of  course,  and 
not  as  a  conclusion  of  law — that  with  respect  to  police  regulations  charter 
cities  are  in  no  different  situation  from  non-charter  cities;  that  is  to  say,  all 
cities,  both  charter  and  non-charter,  seem  to  have  all  the  specific  powers  set 
forth  in  the  general  laws  to  legislate  by  way  of  police  regulations.    The  non- 
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charter  cities  have  such  powers  because,  obviously,  the  general  laws  apply  to 
them;  also  the  charter  cities  have  such  powers  because  their  charters  that 
have  been  adopted  claim  the  benefit  of  such  powers  and,  of  course,  the  statutes 
thus  appropriated  by  the  charter  cities  are  in  terms  broad  enough  to  apply 
to  such  cities,  unless  the  charters  of  such  cities  stand  in  the  way.  That  is 
to  say,  a  charter  might  conceivably  do  no  more  than  create  a  framework  of 
government,  being  entirely  silent  as  to  the  powers  of  the  municipality  for 
which  tiie  framework  was  thus  created,  and  it  would  be  perfectly  clear,  I 
think,  that  the  city  would  "secure  immunity"  from  the  general  laws,  to  use  a 
phrase  that  seems  to  have  been  used  in  State  vs.  Lynch,  supra,  only  to  the 
extent  of  making  new  provision  for  the  framework  of  government  and  the 
general  laws  would  still  apply  ar  to  the  powers  of  the  municipality  as  a  whole. 

So  far  as  the  general  powers  which  could  be  claimed  by  a  charter  city 
with  respect  to  police  legislation,  by  virtue  of  Article  XVIII,  section  3  of  the 
Constitution,  are  concerned,  we  have  seen  that  this  grant  of  power  is  made 
to  all  municipalities  regardless  of  whether  or  not  charters  have  been  adopted. 
As  to  limitations  thereon,  respecting  the  local  nature  of  the  regulations  and 
their  conflict  with  the  general  law,  I  can  see  no  distinction  between  the  prin- 
ciples that  would  apply  to  a  charter  city  and  those  which  would  apply  to  a 
non-charter  city. 

Without  prolonging  the  discussion,  then,  I  express  the  conclusion  that 
every  statement  which  I  have  made  respecting  the  powers  of  a  non-charter 
city  applies  to  every  charter  city  is  set  forth  in  the  supplement  to  Page  and 
Adams  General  Code,  and  which  accordingly  I  have  had  an  opportunity  to 
examine. 

_Only  in  the  event  that  some  municipality  charter  which  I  have  not  seen 
expressly  restricts  the  municipality  or  its  council,  or  legislative  body,  to  the 
exercise  of  fewer  powers  by  way  of  police  legislation  than  those  which  it 
might  claim  under  favor  of  the  general  laws,  or  constitution  could  it  be  said 
that  the  police  powers  of  such  city  would  be  in  any  wise  different  from  thise 
of  a  non-charter  city. 

.  As  to  the  model  of  the  so-called  "model"  charter  municipalities,  i.  e., 
those  which  have  by  vote  of  their  electors,  adopted  one  of  the  additional 
laws  referred  to  in  Article  XVIII,  section  2  of  the  constitution,  and  found  in 
103  O.  L.,  it  may  be  said  that  "model"  charters  in  no  wise  deal  with  the 
subject  of  the  powers  of  municipalities,  but  only  with  the  framework  of 
government.  However,  Article  6,  section  1,  of  that  act,  103  0.  L.,  778,  the 
same  being  a  part  of  section  3515-1,  provides  that  the  powers  conferred  upon 
municipalities  by  the  municipal  code,  so  far  as  applicable,  shall  govern,  unless 
otherwise  provided  by  law.  Such  provision  may  be  proposed  by  the  legislative 
authority  of  any  municipality,  or  by  the  electors  of  such  municipality  by 
petition  *  *  Such  provisions  shall  take  effect  and  be  in  force  when  approved 
by  the  majority  of  the  electors  voting  thereon. 

So  it  appears  that  it  is  competent  for  such  "model  charter"  communities 
to  alter  the  powers  which  they  possess  under  the  general  laws  in  this. way. 
As  I  have  intimated,  in  dealing  with  the  charter  cities,  however,  such  alteration 
would  have  to  be  by  way  of  restriction  gather  than  by  way  of  enlargement 
before  any  perceptible  difference  between  the  real  powers  of  a  model  charter 
municipality  and  non-chartered  municipalities  would  be  created. 
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This  last  remark  brings  out  a  point  common  to  charter  municipalities 
and  "model  charter"  municipalities  which  have  altered  the  powers  they  hare 
under  the  general  law.  Conceivably  there  may  be  in  a  charter  or  in  the 
alterations  made  in  its  powers  by  a  model  charter  muncipality  a  provision 
granting  specific  and  detailed  authority  to  deal  with  some  subject  matter 
that  tiie  General  Code  does  not  mention  or  govern  by  some  such  general 
language  as  a  great  power  to  provide  for  the  public  peace,  health  or  safety. 
Such  a  provision  would  remove  all  question  as  to  the  power  of  the  municipality 
to  adopt  such  regulations  under  favor  of  it.  But,  it  would  amount  to  nothing 
as  reflecting  upon  the  question  of  conflict  between  the  local  regulation  and 
the  general  law,  i.  e.,  the  intent  of  a  single  legislative  body— the  general 
assembly  of  the  state — and  where  that  body  has  passed  two  laws,  one  directly 
regulating  a  specific  subject  and  the  other  granting  specific  authority  to 
municipalities  to  regulate  that  subject,  it  is  very  clear  that  it  cannot  be 
claimed  that  an  exercise  of  municipal  power  in  accordance  with  the  grant  of 
the  general  asembly  can  create  a  conflict  with  the  general  law;  because  the 
grant  itself  is  a  part  of  the  general  law.  But  .when  the  specific  authority 
to  make  police  regulations  of  a  certain  character  emanates,  not  from  the 
general  asembly  but  either  from  the  constitution,  Article  XVIII,  section  3,  or 
from  the  charter,  this  reasoning  cannot  be  indulged  in,  for  the  constitution 
itself  provides  that  the  action  of  the  general  asembly  shall  control  in  case 
of  conflict,  and  nothing  is  clearer  than  that  a  locally  adopted  organic  law, 
whether  it  be  called  a  charter  or  alterations  in  the  powers  of  a  "model" 
charter  community,  cannot  be  a  "general  law." 

Therefore  it  seems  clear  that  the  application  of  the  principle  set  forth 
in  the  above  quoted  passage  in  Dillon  on  Municipal  Corporations  might  produce 
a  different  result  on  the  point  of  conflict  as  between  the  exercise. of  specific 
authority  emanating  from  the  general  asembly  of  the  state  and  the  exercise 
of  like  specific  authority  emanating  from  locally  adopted  organic  law. 


It  Is  the  Duty  of  the  Ohio  State  Dental  Board  to  Furnish  to  a 
Licensee  of  Such  Board  Who  Is  Now  a  Soldier  A  Certified  Trans- 
script  of  the  Entries  of  the  Records  of  Such  Board  in  Relation  to 
the  License  Granted  to  Him. 


No.  1522—  (Opinion  Dated  Oct.  17,  1918.) 

Dr.  Holston  Bartilson,  Secretary  Ohio  State  Dental  Board,  Columbus,  Ohio. 

Dear  Sir:  You  refer  a  letter  to  me  and  request  my  opinion  as  to 
whether  or  not  you  are  required  to  give  the  certificate  requested  in  said  letter. 
The  letter  reads: 

"I  have  a  chance  to  apply  for  a  commission  in  the  Dental  Corps  but 
need  a  certified  statement  that  I  have  passed  the  Ohio  Board.  Can  you 
send  me  a  certified  copy  of  my  license  or  the  equivalent  in 'the  near 
future  ? 

"Thanking  you  in  advance,  I  beg  to  remain, 

Sincerely  yours, 
Post  Dental  Dept.,  (Signed)    O.  O.  Leininger. 

Fort  Benjamin  Harrison,  Ind." 
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Replying  to  your  request  permit  me  to  call  your  attention  to  several 
sections  of  the  General  Code  affecting  the  duties  of  the  Secretary  of  the  State 
Dental  Board 

Section  1814  G.  C.  provides  for  the  appointment  of  the  members  of  the 
State  Dental  Board.  Section  1315  provides  that  the  board  shall  organize 
by  the  election  from  its  members  of  a  president  and  secretary.  Section  13ld 
provides  that  the  secretary,  before  entering  upon  the  discharge  of  the  duties 
of  his  office,  shall  give  a  bond  to  the  state  in  the  sum  of  $2,000,  conditioned 
for  the  faithful  discharge  of  the  duties  of  his  office.  Section  1317  provides 
that  the  salary  of  the  secretary  shall  be  fixed  by  the  board  and  that  he  shall 
receive  his  necessary  expenses  incurred  in  the  discharge  of  his  official  duties. 
Section  1318  reads: 

"The  state  dental  board  shall  have  an  official  seal  and  shall  keep  a 
record  of  its  proceedings,  a  register  of  persons  licensed  as  dentists  and 
a  register  of  licenses  by  it  revoked.  At  reasonable  times,  its  records 
shall  be  open  to  public  inspection,  and  it  shall  keep  on  file  all  examination 
papers  for  a  period  of  ninety  days  after  each  examination.  A  transfer  of 
entry  in  such  records,  certified  by  the  secretary  under  the  seal  of  the 
board,  shall  be  evidence  of  the  facts  therein  stated." 

The  language  of  the  last  above  quoted  section  is  too  clear  to  need  any 
interpretation.  It  provides  that  the  State  Dental  Board  shall  keep  a  record 
of  its  proceedings  and  a  register  of  the  persons  who  are  licensed  as  dentists 
and  a  register  of  licenses  which  have  been  revoked  by  the  board.  While 
the  law  does  not  provide  in  so  many  words,  yet  by  necessary  implication  it 
follows,  that  the  secretary  is  the  person  who  shall  keep  such  records  and 
registers.  The  letter  which  you  refer  to  me  asks  you  to  furnish  a  certified 
copy  of  a  license,  or  the  equivalent.  The  equivalent,  of  course,  will  be  a 
transcript  of  the  entry  of  the  license,  on,  your  records,  and  the  statute  pro- 
vides that  such  transcript,  when  certified  to  by  the  secretary,  under  the  seal 
of  the  board,  shall  be  evidence  of  the  facts  therein  stated. 

The  certificate  asked  for  is,  I  am  advised,  required  by  the  War  Depart- 
ment, before  an  applicant  can  be  admitted  to  the  Dental  Corps.  This  being 
true,  it  is  not  only  your  right,  but  your  duty  to  furnish  the  same  by  making 
a  transcript  of  the  entry  upon  your  records  and  certifying  to  the  same  as 
secretary  of  the  board,  and  affixing  the  seal  of  the  board.  When  the  same  is 
thus  made  it  is  evidence  of  what  the  facts  in  relation  to  said  certificate  are. 

Answering  your  questions,  then,  I  advise  you  that  it  is  your  duty  to 
furnish  the  soldier  a  certified  transcript  of  the  entries  upon  your  records  in 
relation  to  the  license  granted  to  him. 


\ 
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Children  Under  Fifteen  Years  of  Age  Are  Not  Committed  to  tne 
Feeble  Minded  Institution  By  the  Probate  Court  As  Are  Adults 
and  the  Various  Provisions  of  Law  Relative  to  the  Commitment 
to  Insane  Hospitals  Are  Without  Application  to  the  Commitment 

•  of  Children  Under  Fifteen  Years  to  the  Feeble  Jffinded  Institu-. 
tion.  Therefore,  Where  the  Probate  Court  Commits  a  Person 
Nine  Years  of  Age  to  the  Institution  of  Feeble  Minded  Touth  and 
Appoints  a  Person  to  Convey  Said  Child  Thereto  There  Is  No 
Authority  to  Pay  the  Expenses  of  Such  Person  So  Incurred. 


No.  1620— (Opinion  Dated  Oct.  17,  1918.) 

Hon.  Ernest  Thompson,  Probate  Judge,  Bellefontaine,  Ohio.  -! 

Dear  Sir:    I  have  your  letter  as  follows: 

"Some  weeks  ago  I  committed  a  girl  nine  years  of  age  to  the  Insti- 
tution for  Feeble-Minded  Youth,,  at  Columbus,  Ohio,  directing,  my  war- 
rant to  convey  to  a  relative  of  the  child.  This  relative  has  now  handed 
me  a  bill  for  $10.00  to  cover  her  expense.  I  should  like  to  pay  this  bill  if 
I  could  do  so  legally.  Would  you  please  give  your  opinion  as  to  whether 
I  can  lawfully  pay  the  bill?'! 

Section  1891  G.  C.  reads: 

"The  trustees  of  the  Institution  for  Feeble-Minded  Youth,  may  admit 
thereto  all  youth  of  this  class  not  over  fifteen  years  of  age  who  have  been 
residents  of  the  state  for  one  year,  and  are  not  capable  of  receiving 
instruction  in  the  common  schools." 

On  December  5,  1917,  this  department  rendered  an  opinion  in  which  it 
was  held. 

"Where  a  child  not  over  fifteen  years  of  age,  or  a  person  over  fifteen 
years  of  age  and  a  public  charge,  is  admitted  to  the  Institution  for  the 
Feeble-Minded,  no  commitment  by  the  probate  court  is  necessary  and  no 
fees  to  physicians  for  mental  examination  can  be  allowed." 


This  opinion  is  found  in  Opinions  of  the  Attorney  General,  Vol.  3,  1917, 
page  2236. 

This  opinion  followed  the  views  of  Hon.  Timothy  S.  Hogan  and  Hon. 
Edward  C.  Turner,  my  predecessors,  as  expressed  in  the  opinion  therein 
quoted. 

Children  under  fifteen  years  of  age  are  not  committed  to  the  Feeble- 
Minded  Institution  by  the  Probate  Court  as  are  adults  and  the  various  pro- 
visions of  law  relative  to  the  commitment  to  insane  hospitals  are  without 
application  to  the  commitment  of  children  under  fifteen  years  to  the  Feeble- 
Minded  Institution.  The  statutes,  therefore,  which  authorize  tHe  Probate 
Judge  to  appoint  some  one  other  than  the  Sheriff  to  convey  the  insane  person 
to  the  hospital  and  the  statute  allowing  such  person  compensation,  are 
without  application  in  the  case  you  submit  and  I  do  not  know  of  any  statute 
which  will  permit  the  payment  of  the  bill  for  $10.00,  submitted  by  the  person 
referred  to  in  your  communication. 


SUPREME  COURT 


Brown,  Admr.,  v.  Winterbottom,  et  al. 
The  Superior  Savings  and  Trust  Co.,  Trustee,  v.  Winterbottom,  et  al. 
Winterbottom  v.  The  Superipr  Savings  and  Trust  Co.,  Trustee,  et  al. 

Receivership — Damages  for  Negligence — Distribution  of  Assets— 
Foreclosure^-Judgment-Debtor  May  Intervene  When — Priorty 
of  Claims — Damage- Judgment  and  Mortgage  Lien. 

1.  Expenses  of  a  receiver,  such  as  damages  resulting  from  the 
negligence  of  himself  or  his  employes,  are  part  of  the  operative  expenses 
of  the  court,  and  in  proper  cases  are  chargeable  to  the  corpus, 

2.  Where  such  receiver  has  been  appointed  in  foreclosure  proceedings 
and  such  operative  expenses  incurred,  the  person  injured  may  intervene 
in  the  foreclosure  suit  before  final  distribution  of  the  proceeds  and  apply 
for  an  order  postponing  distribution  pending  the  determination  of  his 
claim. 

3.  Where  the  mortgagee,  in  applying  for  the  receiver,  asks  also 
for  power  to  manage  and  operate  the  property,  he  thereby  not  only  invokes 
the  authorization  with  its  incidental  risks,  but  impliedly  agrees  that 
damages  resulting  from  the  receiver's  negligence  in  operation  shall  take 
priority  over  the  mortgage  lien  and  be  paid  from  the  corpus  of  the  property 
if  current  earnings  or  other  assets  are  sufficient. 


(Nos.  15698,  15706  and  15723— Decided  April  30,  1918.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga  county. 

The  Superior  Savings  &  Trust  Company,  as  trustee  for  bond- 
holders, held  a  mortgage  upon  property  which  included  an  eight- 
story  bulding  on  the  corner  of  Euclid  avenue  and  Fifty-ninth  street 
in  Cleveland,  Ohio. 

Oliver  P.  Brown,  as  administrator,  held  a  mortgage  upon  the 
same  premises,  subject  to  the  priority  of  the  trust  mortgage. 

On  March  31,  1916,  the  trustee  for  the  bondholders  brought  suit 
in  the  court  of  common  pleas  of  Cuyahoga  county  for  the  foreclos- 
ure of  its  mortgage,  and  on  the  same  day  applied  for  a  receivership 
of  the  property.  In  that  suit,  on  April  29,  1916,  Oliver  P.  Brown, 
administrator,  filed  his  answer  and  cross-petition,  seeking  an  ac- 
counting for  the  amount  due  and  for  foreclosure  of  his  mortgage 

lien. 
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The  trust  mortgage  contained  a  provision  that  upon  default  the 
trustee  was  entitled  to  take  possession  of  the  premises  and  manage 
the  same,  and,  in  the  event  of  foreclosure,  to  apply  for  and  obtain 
a  receiver  for  the  property.  Under  its  mortgage  covenant  the 
trustee  had  taken  possession  of  the  property  on  February  6,  1914, 
pending  the  appointment  of  a  receiver.  The  petition  of  the  trustee 
asked  the  court  that  a  receiver  be  appointed  "to  manage  and  con- 
serve the  property."  Thereafter,  proceedings  were  had  in  the  fore- 
closure suit  resulting  in  a  decree  on  May  17, 1916,  ordering  the  sale 
of  the  property  and  a  distribution  of  the  proceeds:  first,  to  the 
payment  of  costs  of  suit,  taxes,  and  assessments  against  the  prop- 
erty; second,  to  the  trust  company  as  prior  mortgagee  the  sum  of 
about  $77,000 ;  third,  to  Brown,  administrator,  upon  his  mortgage, 
the  sum  of  about  $187,000.  The  property  was  sold  on  August  4, 
1916,  to  the  second  mortgagee  and  realized  the  sum  of  $133,000,  an 
amount  which  was  insufficient  to  pay  the  mortgage  liens.  It  is 
further  disclosed  by  the  record  that  the  receiver  was  carrying 
liability  insurance  to  protect  him  against  liability  for  injuries  and 
damages  resulting  from  the  operation  of  the  elevator,  and  that 
under  such  policies  he  was  to  be  reimbursed  on  account  of  any 
money  which  he  might  pay  out  in  satisfaction  of  any  judgments 
secured  against  him. 

Pertinent  to  the  issues  here  are  the  following  facts  as  disclosed 
by  the  record:  On  July  3,  1916,  Winterbottom  was  injured  by  fall- 
ing into  the  elevator  shaft  of  the  building,  which  injury  he  claimed 
was  caused  by  the  negligence  of  the  receiver  who  had  control  of 
and  was  operating  the  same.  On  the  25th  day  of  July,  1916, 
Winterbottom  applied  to  the  court  of  common  pleas,  in  the  fore- 
closure suit,  for  permission  to  sue  the  receiver,  and  asked  that  the 
receiver  hold  the  funds  which  might  come  into  his  hands  for  the 
payment  of  any  judgment  he  might  secure.  This  authority  was 
granted  by  the  court  on  that  day ;  and  the  court  also  ordered  that 
the  receiver  be  required  to  hold  the  funds  in  his  hands  to  the 
further  determination  of  the  court.  Thereupon,  on  the  same  day, 
Winterbottom  filed  his  suit  for  damages  against  the  receiver.  On 
August  2,  1916,  Winterbottom  filed  his  motion  to  vacate  the  order 
of  distribution  made  on  May  17,  1916,  and  on  August  3,  1916, 
served  notice  that  his  motion  would  be  heard  on  the  next  day.  On 
August  8,  1916,  the  same  day  that  the  sale  of  the  premises  was 
confirmed  by  the  court,  Winterbottom  filed  in  the  original  fore- 
closure suit  a  petition  styled  "Petition  for  Intervention  and  for 
Vacation  and  Modification  of  Decree" — the  decree  of  May  17,  1916. 
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Just  before  this,  as  a  precautionary  measure,  he  also  filed  an  inde- 
pendent suit  in  equity  seeking  the  same  relief.  Both  of  these 
petitions  contained  the  facts  as  herein  set  forth,  and  both  were 
demurred  to  by  the  parties  affected.  The  common  pleas  court  sus- 
tained the  demurrers  in  both  cases.  Proceedings  in  error  were 
thereupon  taken  to  the  court  of  appeals,  and  that  court  affirmed 
the  action  of  the  court  of  common  pleas  in  sustaining  the  de- 
murrer to  the  intervention  of  pleading  in  the  original  foreclosure 
action,  but  reversed  the  common  pleas  court  in  the  independent 
equitable  action,  holding  that  Winterbottom's  petition  not  only 
stated  a  cause  of  action,  but  that  his  independent  equitable  suit 
was  the  proper  method  of  procedure. 

On  motion  to  certify  the  cases,  this  court  sustained  the  motion 
of  both  parties  to  certify  the  cases  here  for  review. 

Messrs.  Cook,  McGowan  &  Foot,  for  plaintiS  in  error. 

Messrs.  Alden,  Knapp  &  Magee  and  Messrs  Boyd,  Cannon  & 
Brooks,  for  Alfred  Winterbottom. 

Messrs.  Price,  Alburn,  Crum  &  Alburn,  for  The  Superior  Savings 
&  Ttrust  Co.,  Trustee,  and  E.  S.  Hanson,  Receiver. 

Messrs.  Cooke,  McGowan  &  Foot,  for  the  Tennis-Euclid  Co.  and 
E.  S.  Cook,  Admr. 

Jones  J.  In  his  effort  to  have  the  nisi  Prius  court  hold  the  pro- 
ceeds of  the  mortgage  property  until  the  determination  of  his  un- 
adjudicated  claim  for  damages  for  personal  injuries  Winterbottom 
adopted  the  precautionary  measures  of  filing  his  petition  of  inter- 
vention in  the  original  foreclosure  action  and  of  bringing  an  inde- 
pendent action  in  equity  seeking  the  same  relief.  The  questions 
here  involved  are  presented  in  two  aspects:  first,  whether  or  not 
the  corpus  of  real  estate  encumbered  by  mortgage  liens  may  be 
subordinated  to  a  claim  for  damages  against  the  receiver  of  that 
property  resulting  from  his  control  and  operation  thereof;  second, 
whot  effect,  if  any,  the  action  of  a  lienholder  has  when  he  procures 
a  receivership  not  only  for  the  purpose  of  conservation  and  custody 
of  the  property  but  also  for  its  control  and  business  management. 

The  law  in  relation  to  the  receivership  of  railways  has  gradually 
developed  until  it  is  now  uniformly  held  that  receivers  of  that  class 
of  corporations  may  incur  obligations  of  the  character  here  in- 
volved, which  must  be  paid  out  of  the  current  earnings  of  the  cor- 
poration, and,  in  lieu  of  any  deficiency  therein,  out  of  the  corpus  of 
the  property  itself.  But,  even  in  receiverships  of  that  character, 
Mr.  Justice  Brewer,  in  the  frequently  cited  case  of  Kneeland  v. 
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American  Loan  &  Trust  Co.,  136  U.  S.  89  98,  said:  "It  is  the  ex- 
ception and  not  the  rule  that  such  priority  of  liens  can  be  displaced. 
We  emphasize  this  fact  of  the  sacredness  of  contract  liens,  for  the 
reason  that  there  seems  to  be  growing  an  idea,  that  the  chan- 
cellor, in  the  exercise  of  equitable  powers,  has  unlimited  discretion 
in  this  matter  of  the  displacement  of  vested  liens/' 

And  it  is  held  as  to  railway  liens  that  current  operating  ex- 
penses of  a  railroad,  including  damages  for  personal  injuries,  may 
be  preferred  over  the  railway  mortgage  liens.  This  legal  principle 
is  attributed  to  the  fact  that  these  great  corporations  not*  only 
assume  to  derive  their  franchises  and  public  functions  from  the 
state  but  are  of  such  character  as  to  be  affected  by  public  interest 
to  an  extent  that  their  operation  may  be  required  in  proper  cases, 
notwithsanding  the  objections  of  stockholders  and  mortgagees, 
and  irrespective  of  the  question  whether  the  latter  may  have  been 
notified  at  the  time  of  the  original  appointment  of  the  receiver. 
But  does  the  same  rule  apply  to  corporations  of  a  private  character 
which  are  not  affected  with  such  public  interest.  This  feature  was 
clearly  recognized  by  the  justice  of  the  United  States  supreme 
court  who  rendered  the  opinion  in  the  case  of  Wood  v.  Guarantee 
Trust  and  Safe  Deposit  Co.;  128  U.  S.  416,  when,  in  speaking  of 
the  case  of  Fosdick  v.  Schall,  99  U.  S.,  236,  he  said:  "The  case 
lays  great  emphasis  on  the  consideration  that  a  railroad  is  a  pe- 
culiar property,  of  a  public  nature,  and  discharging  a  great  public 
work.  There  is  a  broad  distinction  between  such  a  case  and  that 
of  a  purely  private  concern.  We  do  not  undertake  to  decide  the 
question  here,  but  only*  point  it  out." 

Since  rendition  of  the  opinion  in  the  latter  case  the  lower  courts 
of  federal  jurisdiction  have  uniformly  held  that  the  principles  that 
apply  to  railroad  corporations  involving  the  subordination  of 
vested  liens  do  not  apply  to  individuals  and  private  corporations 
where  no  such  public  interest  ataches.  Farmers'  Loan  &  Trust 
Co.  v.  Grape  Creek  Coal  Co.,  50  Fed.  Rep.  481 ;  Fidelity  Ins.,  Trust 
&  S.  D.  Co.  v.  Roanoke  Iron  Co.,68  Fed.  Rep.  623,  and  Hanna  v. 
State  Trust  Co.,  70  Fed.  Rep.  2. 

This  principle  has  also  been  adopted  by  the  state  courts  gener- 
ally, which  have  had  the  question  under  consideration.  Cooper  v. 
Central  Trust  Co.,  81  Md.  559,  591 ;  International  Trust  Co.  v. 
United  Coal  Co.,  27  Colo.,  246,  254 ;  Hotchkiss  v.  Makeel,  Receiver, 
87  111.  App.,  623,  affirmed  190  111.,  311,  and  Rhat  v.  Attrill,  106  N. 
Y.,  423,  436. 
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The  rule  is  generally  recognized  that  the  cost  of  the  custody  and 
preservation  of  the  property  in  the  hands  of  the  court,  as  well  as 
the  taxes,  are  of  course  payable  out  of  the  corpus  of  the  realty  en- 
cumbered, either  in  the  case  of  individuals  or  private  corporations, 
and  are  considered  part  of  the  expenses  and  costs  of  suit.  In  such 
cases,  when  the  liens  were  incurred  and  accepted  by  the  mort- 
gagees such  costs  were  impliedly  assented  to  when  the  mortgages 
were  taken.  Further,  with  relation  to  railway  mortgage  liens, 
when  the  lien  holder  obtained  that  class  of  security  he  did  so  with 
knowledge  of  the  fact  that  he  was  securing  it  upon  quasi-public 
corporate  property  which  might  be  operated  under  the  sanction  of 
the  court.  This  principle,  however,  does  not  affect  the  vested 
rights  existing  between  mortgagees  and  individuals  or  corpora- 
tions of  a  private  nature.  If  it  did,  then  any  claimant  of  an  in- 
solvent concern,  or  a  partner  upon  dissolution  of  partnership,  could 
on  his  own  motion  divest  the  security  without  consent  of  the  lien- 
holder,  and  possibly  without  any  financial  risk  to  himself. 

However,  there  is  another  phase  to  this  case  which  is  controlling. 
The  record  discloses  that  the  trustees  of  the  bondholders  at  the 
time  it  filed  its  petition  for  foreclosure  affimatively  asked  for  a 
receiver,  and  that  on  its  motion  one  was  appointed,  not  only  to 
conserve,  but  to  manage  the  property.  If  the  receiver  was  author- 
ized to  manage  this  property  as  a  going  concern,  it  was  at  the  in- 
stance and  on  the  motion  of  the  mortgage  lienholder.  In  his  oper- 
ation of  the  property,  it  develops  from  the  record,  damage  ensued 
by  reason  of  that  operation.  This  damage  when  adjudicated,  being 
incidental  to  the  management,  became  part  of  the  expense  of  the 
administration  by  the  court.  It  does  not  now  lie  in  the  mouth  of 
the  lienee,  who  secured  this  operation  by  its  express  request,  to 
deny  the  resultant  expense  accruing  therefrom.  While  the  rule  of 
extending  protection  to  mortgagees  obtains  in  ordinary  cases,  it 
does  not  apply  where  personal  injuries  have  been  sustained  be- 
cause of  the  negligence  of  a  receiver  whom  the  lien  had  expressly 
demanded  for  the  business  management  of  the  proprty.  We  think 
this  principle  is  amply  supported  by  reported  cases  in  state  and 
federal  jurisdictions.  People's  Nat.  Bank  v.  Va.  Textile  Co.,  104 
Va.,  34 ;  Metropolitan  Trust  Co.  v.  Tonawanda  V.  &  C.  Rr.  Co.,  103 
N.  Y.,  245;  St.  Louis  Southwestern  Ry.  Co.  v.  Holbrook,  73  Fed. 
Rep.,  112;  Doe  v.  Northwestern  Coal  &  Trans.  Co.,  78  Fed.  Rep., 
62,  and  Kneeland  v.  Trust  Co.,  supra. 

Any  equitable,  consideration  existing  in  this  case  between  the 
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mortgagees,  or  between  them  and  the  fund  procured  from  liability 
insurance  need  not  now  be  determined.  These  questions  are  left 
to  the  consideration  of  the  court  of  first  instance.  AH  that  is 
necessary  for  us  to  do  at  this  time  is  to  decide  whether  Winter- 
bottom's  pleading  stated  a  cause  of  action  which  required  the 
court  to  hold  the  proceeds  arising  from  the  sale  of  property  until 
the  determination  of  his  suit  for  personal  injuries.  We  hold  that 
this  right  exists,  and  the  sole  remaining  question  is :  What  was  his 
mode  of  procedure? 

As  disclosed  by  the  record  Winterbottom  not  only  filed  his  mo- 
tion, and  his  petition  for  intervention,  vacation  and  modification  of 
decree  in  the  foreclosure  suit,  but  also  just  prior  to  filing  the  in- 
tervention petition  filed  an  independent  suit  in  equity  seeking  the 
vacation  and  modification  of  the  decree  of  distribution  made  at  the 
term  just  preceding. 

The  pleading  for  intervention  in  the  foreclosure  suit  was  the 
proper  method  of  procedure,  since  full  and  adequate  relief  could 
be  obtained  in  that  action.  The  property,  or  the  proceeds  there- 
from, will  be  in  the  hands  of  the  court,  together  with  all  the  parties 
interested  in  the  distribution  of  the  proceeds  after  sale.  By  its 
order  of  May  17,  1916,  the  court  decreed  that  the  costs  of  suit 
should  be  first  paid.  While  this  expense  of  operation  cannot 
technically  be  termed  costs,  still  it  is  a  part  of  the  administration 
expense  of  the  court.  "Damages  for  injuries  to  persons  or  prop- 
erty during  the  receivership,  caused  by  the  torts  of  the  receiver's 
agents  and  employees,  are  classed  as  a  part  of  the  operating  ex- 
pense of  the  corporation/'  (34  Cyc,  34.)  While  the  order  of 
distribution  may  have  been  an  adjudication  of  the  existing  rights 
between  the  parties,  it  in  no  wise  affected  this  expense  of  the 
court  which  accrued  after  that  order.  It  cannot  be  claimed  that  if 
the  expense  had  been  an  ordinary  administration  expense  of  the 
receiver  the  court  would  not  have  had  inherent  power  to  protect 
itself  by  the  payment  of  the  receiver's  indebtedness.  (34  Cyc. 
307.)  While  the  petition  for  intervention  was  filed  at  a  succeeding 
term  of  the  court,  it  was  filed  at  a  time  when  the  court  still  had 
charge  of  the  property,  and  before  final  distribution  of  the  pro- 
ceeds arising  from  its  sale.  This  sale  was  not  confirmed  until 
August  8,  1916.  Prior  to  that  time,  to-wit,  on  July  25,  1916, 
the  receiver  and  the  court  were  not  only  advised  that  this  claim 
existed,  but  that  the  same  was  being  prosecuted  in  a  court  of  law, 
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under  an  order  of  court  in  the  foreclosure  suit  authorizing  such 
action. 

In  cases  Nos.  15698  and  15706  the  judgment  of  the  court  of 
appeals  reversing  that  of  the  common  pleas  in  the  independent 
equity  suit  is  reversed,  and  that  of  the  common  pleas  court 
affirmed. 

In  case  No.  15723  the  judgments  of  the  court  of  appeals  and  the 
common  pleas  court  are  reversed,  and  the  case  remanded  to  the 
court  of  common  pleas,  with  instructions  to  overrule  the  demurrer 
to  the  petition  for  intervention. 

Nichols,  G.  J.,  Wanamaker,  Matthias,  Johnson  and  Donahue,  JJ., 
concur. 

Judgments  reversed. 
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NEW    CORPORATIONS 

Beach  Cliff  Sales  Co.,  Rocky  River, 
$500.  D.  R.  Wilkin,  Edward  C.  Daoust, 
Trafton  M.  Dye,  C.  R.  Cross,  M.  I. 
Buelow.     (Real  estate.) 

Dust  Recovering  ft  Conveying  Co., 
Cleveland,  $250,000.  F.  L.  Jorgensen, 
George  A.  Gleseler,  Henry  L.  Jollay, 
H.  L.  Parmenter,  I.  M.  Grolle. 

International  Securities  Bureau  Co., 
Cleveland,  $100,000.  N.  I.  Huston, 
Phil  A.  Langguth,  J.  H.  Praiberg,  Lee 
Teutsch,  William  Kirkby.  (Broker- 
age.) 

Market  Square  Garage  Co.,  Cleve- 
land, $10,000.  George  V.  Gunderman, 
H.  C.  Putnam,  George  W.  Zeilman, 
Al  Mattmueller,  W.  A.  Calhoun. 

W.  D.  Coulter  Co.,  Lakewood,  $10,- 
000.  Walter  D.  Coulter,  Owen  R. 
Grady,  Gustav  J.  Schon,  Etta  M.  Hum- 
phrey, R.  E.  Williams.  (Confections 
and  cigars.) 

West  End  Liquor  Co.,  Cleveland, 
$5,000.  Frank  Vaas,  Charles  Rogers, 
Warvey  J.  Gleason,  Carl  Meiner,  E.  W. 
Pontius. 

Brod  Finishing  Co.,  Cleveland,  $5,- 
000.  George  Q.  Keeley,  H.  A.  Balmer, 
Olive  H.  Walther,  L.  C.  Wurstner,  P. 
M.  Gerlach. 

Nearcut  Coal  Co.,  Cambridge,  $75,- 
000.  Arthur  J.  Bennett,  G.  R.  Boyd, 
W.  C.  McCartney,  J.  C.  Kelly,  Robert 
T.  Scott. 

Superior  Service  Co.,  Cleveland, 
$10,000.  George  Q.  Keeley,  Helen  A. 
Balmer,  Olive  H.  Walther,  L.  C. 
Wurstner,  P.  M.  Gerlach. 

Sidney-Hill  System  of  Health  Build- 
ing, Cleveland,  $20,000.  Sidney  D. 
Chinvberoff,  Leonard  Winston  Hill, 
Joseph  L.  Stern,  Fannie  B.  Stern,  F. 
B.  Graeger. 

Baker  Mfg.  Co.,  Dayton,  $100,000. 
Rollyn  H.  Baker,  Grant  W.  Nicholas, 
W.  A.  Hueffelman,  M.  G.  Mosier,  Dan- 
iel Nevins. 

Ohio  Iron  and  Supply  Co.,  Cleve- 
land, $10,000.  Thomas  J.  Jaokman, 
Otto  Fishbein,  Harry  S.  Wood,  Mil- 
ton Fisbbeln,  Grover  C.  Hosford. 

R.  L.  Culbertson  Coal  Co.,  Youngs- 
town,  $500,000.     R.  L.  Culbertson,  W. 


A.  Coy,  E.  B.  Culbertson,  J.  W.  Mor- 
fgan,  Earl  B.  Stilson. 

Paragon  Sales  Co.,  Toledo,  $10,000. 
H.  W.  Kline,  J.  P.  Kline,  C.  W.  Mor- 
doff,  E.  M.  Mordoff,  M.  E.  Van  Ness. 

Cincinnati,  Milford  &  Blanchester 
Traction  Co.,  Cincinnati,  $400,000.  Ed- 
ward P.  Moulinier,  Harry  L.  Gordon, 

B.  H.  Kroger,  O.  H.  Dickman,  W.  H. 
Albers. 

Economy  Gas  Co.,  Cleveland,  $10,- 
000.  Henry  D.  Laurence,  Joseph 
Black,  Frank  R.  Merchant,  Sam  Le- 
vine,  Phillip  Kirschner. 

Otto  N.  Moore  Manufacturing  Co., 
Newark,  $100,000.  Howard  N.  Kings- 
bury, Harry  E.  Chilcote,  A.  A.  Stasel, 
John  A.  Chilcote,  Fred  C.  Evans. 

Super  ior-1 05  th  Barber  Shop  Co., 
Cleveland,  $3,000.  Wm.  C.  Keough, 
Joseph  F.  Meyer,  G.  D.  Kay,  V.  Birch- 
all,  M.  W.  Roche. 

Bernard  Women's  Apparel  Co.,  To- 
ledo, $10,000.  Blanche  Haderman, 
Fred  H.  Kirtley,  N.  T.  McGann,  E.  A. 
Mahoney,  C.  Vigor. 

Concrete  Machine  ft  Mfg.  Co., 
Cleveland,  $10,000.  P.  R.  Ward,  E.  C. 
White,  G.  E.  White,  M.  M.  Ward,  P. 
B.  White 

Increases 

Gallon  Telephone  Co.,  Gallon,  $125,- 
000  to  $150,000. 

Ravenna  Rubber  Co.,  Ravenna, 
$150,000  to  $250,000. 

U.  S.  Automatic  Co.,  Amherst,  $250,- 
000  to  $400,000. 

American  Steel  Tube  Co.  Toledo, 
$50,000  to  $100,000. 

Lakewood  Mason  Supply  Co.,  Lake- 
wood,  $9,600  to  $75,000. 

Tell  Machine  ft  Tool  Co.,  Cleveland, 
$1,000  to  $40,000. 

Bedford  China  Co.,  Bedford,  $400,- 
000  to  $1,500,000. 

Plymouth  Lunch  Co.,  Akron,  $25,000. 
J.  Ludwig,  S.  U.  Haverfleld,  J.  H.  Lay- 
cock,  A.  S.  Doll,  G.  L.  Beyers. 

Spencer  Metal  Products  Co.,  Spen- 
cer, $50,000  to  $100,000. 

Tipton  Elevator  Co.,  Tipton,  $15,000 
to  $50,000. 

Decrease 

Telling  Brothers  Co.,  Cleveland, 
$500,000  to  $500. 
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No.  1534 — In  the  Matter  of  the  Petition  of  the  Sidney  Telephone 
Company  for  Leave  to  Issue  Certain  Common  Capital  Stock. 


(Dated  October  28,  1918.) 

The  Sidney  Telephone  Company  (a  corporation  duly  organized 
and  existing  under  the  laws  of  Ohio),  having  heretofore  filed  its 
application  asking  the  consent  to  and  authority  of  this  Commission 
to  issue  and  distribute,  pro-rata,  to  its  stockholders  of  record  on 
July  thirty-first,  1918,  common  capital  stock  of  the  total  par  value 
of  thirty-four  thousand,  five  hundred  dollars  in  lieu  of  certain 
moneys,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  from  the  treasury  within  the 
five  years  preceding  October  first,  1918,  for  the  construction  of 
additions,  extensions  and  improvements  to  its  facilities,  which 
moneys  such  stockholders  might  otherwise  have  received,  in  divi- 
dends, as  a  return  upon  their  said  investment ;  and  the  Commission 
having,  upon  the  filing  of  said  application,  deemed  the  assignment 
af  the  same  for  hearing  to  be  unnecessary,  said  matter  came  on  this 
day  for  final  consideration : 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  within  the  five  years  ended  October  first,  1918, 
Thee  Sidney  Telephone  Company  actually  expended  from  its 
treasury  for  the  construction  of  its  facilities,  the  sum  of  $34,- 
518.73,  none  of  which  money  was  procured  by  the  issue  of 
stocks,  bonds,  notes  or  other  evidences  of  indebtedness ;  and ; 

(2)  That  the  issue  and  distribution  of  applicant's  common 
capital  stock  of  the  par  value  of  $34,500.00  is  reasonably  re- 
required  and  necessary  for  the  reimbursement  of  applicant's 
stockholders  for  such  moneys  which  they  might,  otherwise, 
have  received  in  dividends  as  a  return  upon  their  said  in- 
vestment. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  such  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Sidney  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue,  as  fully  paid,  its  common  capital 
stock  of  the  par  value  of  thirty-four  thousand,  five  hundred  dol- 
lars ($34,500.00).    It  is  further 

Ordered,   That  said  Capital  Stock  be  distributed  pro-rata  to 
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applicant's  stockholders,  of  record  as  of  July  thirty-first,  1918,  in 
lieu  of  $34,500.00  of  the  $34,516.73  actually  expended  from  appli- 
cant's treasury  within  the  five  years  ended  October  first,  1918,  for 
the  construction  of  additions,  extensions  and  improvements  to  appli- 
cant's facilities  and  not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  which  moneys  such  stockholders 
might  otherwise  have  received,  in  dividends,  as  a  return  upon  their 
said  investment.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  pursuant 
to  the  terms  and  conditions  of  this  order. 


CALENDAR 

November 


1:30  p.  m. — Reorganization  of  The  Cincinnati,  Milford  &  Loveland. 
Joint  application  to  buy  electric  plant.  Application  of  The  Cincinnati, 
Milford  &  Blanchester  Traction  Co.  to  issue  $400,000  common  stock  and 
$400,000  bonds. 

November  7 — 

»  • 

10:00  a.  m. — Utley  vs.  Federal  Valley. 

November  8 — 

10:00  a.  m. — Application  of  The  Marion  Water  Co.  to  issue  $7,000 
preferred  stock. 

11.00  a.  m. — Application  of  The  Toledo  Ry.  &  Light  Co.  to  issue 
bonds. 


ATTORNEY  GENERAL 


The  Provision  of  the  Second  Sentence  of  Section  5175-29  6.  C.  Per- 
mitting an  Expenditure  of  an  Additional  Sum  of  $5.00  for  Each 
One  Hundred  Votes  in  Excess  of  Five  Thousand  Cast  for  Gov- 
ernor Applicable  Only  to  Candidates  for  Other  Public  Offices 
Than  Those  Specifically  Enumerated  ki  the  Earlier  Part  of  Said 
Section. 


No.  1527— (Opinion  Dated  October  21,  1918). 

Hon,  Jared  P.  Huxley,  Prosecuting  Attorney,  Youngstown,  Ohio. 
Dear  Sir :    I  am  in  receipt  of  your  communication  in  which  you 
state: 

"As  there  is  some  misunderstanding  among  the  candi- 
dates for  office  in  this  county  as  to  the  interpretation  of  Sec- 
tion 5175-29  of  the  Corrupt  Practices'  Act,  we  have  been 
asked  by  the  Mahoning  County  Board  of  Elections  to  secure 
your  opinion  as  to  the  construction  of  this  Act  on  the  fol- 
lowing point: 

The  section  sets  forth  the  amount  each  candidate  is 
allowed  to  spend,  and  then  say: 

If  the  total  number  of  votes  cast  therein  at  such  last 
preceding  election  be  in  excess  of  five  thousand,  the  sum  of 
five  dollars  for  each  one  hundred  in  excess  of  such  number 
may  be  added  to  the  amount  above  specified/ 

Does  this  added  amount  apply  to  each  of  the  offices  enu- 
merated in  the  previous  part  of  the  section,  or  does  it  apply 
only  to  those  offices  covered  under  the  part  of  the  section  that 
reads : 

'by  a  candidate  for  any  other  public  office  to  be  voted  for 
by  the  qualified  electors  of  the  County,  City,  town  or  village, 
or  any  part  thereof,  if  the  total  number  of  votes  cast  therein 
for  all  candidates  for  the  office  of  Governor  at  the  last  preced- 
ing state  election  shall  be  five  thousand  or  less,  the  sum  of 
three  hundred .  dollars'." 

Section  5175-29  G.  C.  reads  as  follows: 
"The  total  amount  expended  by  a  candidate  for  a  public 
office,  voted  for  at  an  election,  by  the  qualified  electors  of  the 
state,  or  any  political  subdivision  thereof,  for  any  of  ithe 
purposes  specified  in  section  26  of  this  act,  for  contributions 
to  politicial  committees,  as  that  term  is  defined  in  section  1 
of  this  act,  or  for  any  purpose  tending  in  any  way,  directly  or 
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indirectly,  to  promote  or  aid  in  securing  his  nomination  and 
election,  shall  not  exceed  the  amount  specified  herein;  by  a 
candidate  for  governor,  the  sum  of  five  thousand  dollars ;  by  a 
candidate  for  other  state  elective  office  the  sum  of  five  thou- 
sand dollars;  for  a  candidate  for  the  office  of  representative 
in  congress  or  presidental  elector,  judge  of  the  court  of  ap- 
peals, the  sum  of  two  thousand  dollars ;  by  a  candidate  for  the 
office  of  state  senator,  the  sum  of  three  hundred  dollars  in 
each  county  of  his  district ;  by  a  candidate  for  judge  of  com- 
mon pleas  probate  or  insolvency  court,  the  sum  of  five  hun- 
dred dollars ;  by  a  candidate  for  the  office  of  the  state  represen- 
tative the  sum  of  three  hundred  and  fifty  dollars ;  by  a  candi- 
date for  any  other  public  office  to  be  voted  for  by  the  qualified 
electors  of  a  county,  city,  town  or  village,  or  any  part  thereof, 
if  the  total  number  of  votes  cast  therein  for  all  candidates  for 
office  of  governor  at  the  last  preceding  state  election,  shall  be 
five  thousand  or  less,  the  sum  of  three  hundred  dollars.  If 
the  total  number  of  votes  cast  therein  at  such  last  preceding 
state  election  to  be  in  excess  of  five  thousand,  the  sum  of  five 
dollars  for  each  added  to  the  amounts  above  specified.  Any 
candidate  for  a  public  office  who  shall  expend  for  the  purpose 
above  mentioned  an  amount  in  excess  of  the  amounts  herein 
specified  shall  be  guilty  of  a  corrupt  practice." 

My  predecessor,  Hon.  Edward  C.  Turner,  was  called  upon  to 
construe  this  section,  as  evidenced  by  an  opinion  to  Hon.  E.  D. 
Fritch,  Judge  of  the  Common  Pleas  Court,  Akron,  Ohio,  found  in 
Vol.  II,  Opinions  of  the  Attorney  General  for  1916,  p.  1517.  As 
stated  by  Mr.  Turner  in  said  opinion,  while  the  second  sentence  of 
the  section  is  not  entirely  free  from  ambiguity,  when  it  is  taken  in 
connection  with  the  latter  part  of  the  sentence  that  precedes  it  the 
meaning  of  the  second  sentence  is  rendered  reasonably  clear.  In 
concluding  his  opinion,  Mr.  Turner  held  as  follows  (p.  1518) : 

"*  *  the  additional  $5.00  for  each  one  hundred  in  ex- 
cess of  five  thousand  votes  cast  therein  provided  in  the  second 
sentence  of  section  5175-29  G.  C,  supra,  has  reference  only 
to  candidates  for  any  other  public  office  than  those  specifically 
enumerated  in  the  earlier  portions  of  said  section.  I  am 
strengthened  somewhat  in  this  conclusion  by  reason  of  the 
necessary  result  of  the  application  of  a  different  construction. 
For  instance,  it  will  be  noted  that  it  is  provided  that  a  candi- 
date for  any  other  state  elective  office  than  that  of  governor 
may  not  expend  in  excess  of  twenty-five  hundred  dollars  in 
the  first  instance.  If  the  provision  for  an  additional  amount 
of  five  dollars  for  each  one  hundred  in  excess  of  five  thousand 
total  votes  in  the  state  may  be  applicable  to  such  other  state 
officer,  it  would  result  that  such  increase  in  the  amounts 
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authorized  to  be  expended  would  be  many  times  the  initial 
amount  so  authorized  That  is  to  say,  a  candidate  for  any 
state  office,  other  than  that  of  governor,  would  be  authorized 
to  expend  in  excess  of  the  twenty-five  hundred  dollars,  specifi- 
cally provided  in  the  earlier  part  of  said  section,  under  the 
provision  of  the  second  sentence  thereof,  as  based  upon  the 
total  vote  for  governor  in  the  state  at  the  last  preceding  state 
election,  an  amount  equal  to  many  times  the  initial  amount 
of  twenty-five  hundred  dollars. 

It  is  hardly  believed  that  it  was  the  legislative  intent  that 
by  reason  of  the  application  of  that  provision  for  the  expendi- 
ture of  five  dollars  for  each  one  hundred  votes  cast  in  excess 
of  five  thousand,  in  addition  to  the  original  amount  provided 
for  candidates  for  state  offices,  they  should  be  authorized 
thereby  to  expend  an  amount  equal  to  many  times  the  original 
amount  of  twenty-five  hundred  dollars." 

In  Baker  v.  Slusser,  19  O.  N.  P.  (N.  S.),  523,  McClure,  J.,  of 
the  Common  Pleas  Court  of  Summit  County,  took  a  different  view 
and  held,  as  shown  by  the  first  paragraph  of  the  syllabus,  as  fol- 
lows: 

"Under  the  section  of  the  corrupt  practices  act  which 
limits  the  amount  which  may  be  expended  by  candidates  at  an 
approaching  election,  the  office  of  probate  judge  falls  within 
the  provision  which  fixes  such  expenditure  at  a  sum  not  ex- 
ceeding $500  with  $5  additional  for  each  one  hundred  votes  in 
excess  of  5,000  cast  at  the  last  preceding  state  election." 

Despite  the  fact  that  the  judge  of  the  probate  court  was  spe- 
cifically enumerated  in  the  list  of  candidates  that  were  permitted 
under  the  section  to  expend  the  amount  named,  the  court  was  of 
the  opinion  that  the  legislature  was  dealing  with  the  office  in  the 
relation  it  sustained  'to  the  electorate  which  was,  of  course,  con- 
fined to  the  county  unit  and  that  the  provisions  by  which  it  was 
designed  to  afford  additional  amounts  of  expenditures  to  other 
county  and  municipal  officers  applied  as  well  to  the  office  of  probate 
judge. 

This  decision  was  reversed  by  the  court  of  appeals,  as  found 

in  27  O.  C.  A.  (N.  S.),  197.    The  first  paragraph  of  the  syllabus 

in  that  case  reads:    (Baker  v.  Slusser.) 

"The  provision  of  the  corrupt  practices  act,  which  per- 
mits an  expenditure  of  five  dollars  for  each  one  hundred  votes 
cast  in  excess  of  five  thousand  at  the  last  preceding  state 
election,  is  not  supplementary  to  the  fixed  maximum  sums 
named  earlier  in  the  act  as  the  amounts  which  may  be  expended 
by  candidates  for  the  several  offices  designated,  and  the  ex- 
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penditure  by  a  candidate  for  probate  judge  of  a  sum  in  excess 
of  five  hundred  dollars  is  in  violation  of  that  act." 

Commenting  on  the  claim  that  the  intention  of  the  legislature 
was  to  permit  the  additional  sum  of  $5.00  per  hundred  to  be  ex- 
pended for  election  purposes,  over  and  above  the*  sum  specifically 
named,  Leighley,  J.,  says  (p.  200) : 

'That  method  of  calculating  would  permit  a  candidate  for 
governor  to  expend  about  $37,000 ;  a  candidate  for  this  court 
over  $10,000;  a  candidate  for  secretary  of  state,  a  two-year 
term,  about  $35,000,  which  is  several  times  his  salary  for  the 
term ;  a  candidate  for  common  pleas  judge  in  Cuyahoga  county 
over  $6,000.  Can  it  be  possible  that  the  Legislature  intended 
to  put  such  sinews  of  war  in  the  hands  of  a  non-partisan  judi- 
ciary for  the  purpose  of  politicial  strife  which  would  neces- 
sarily attend  the  expenditure  thereof  by  the  various  candi- 
dates for  judge?  We  think  that  this  construction  is  in  con- 
flict with  the  apparent  intention  of  the  Legislature  in  enact- 
ing the  corrupt  practice  act,  viewed  with  reference  to  the  trend 
.  of  public  sentiment  of  late  years  which  eventuated  in  the 
enactment  of  the  non-partisan  judiciary  laws. 

We  think  the  sentence  of  section  29  last  above  referred  to 
qualifies  only  the  language  after  the  last  semicolon  and  only 
those  offices  and  the  amounts  that  may  be  expended  by  candi- 
dates for  those  offices  which  have  not  been  specific  amount 
has  been  fixed  by  the  Legislature  in  the  act.  In  short,  we 
think  that  by  law  the  contestee  was  obliged  to  confine  his  ex- 
penditures at  or  below  the  sum  of  $500." 

This  case  was  taken  to  the  supreme  court  and  was  decided 

there  on  July  3, 1971,  as  shown  in  96  O.  S.,  606.    While  the  supreme 

court  reversed  the  court  of  appeals,  the  per  curiam  opinion  or  entry 

shows  that  the  reversal  was — 

"for  the  reason  that  it  appears  from  the  record  that  the  con- 
testor  was  not  entitled  to  judgment  against  the  contestee  in 
this  proceeding.  Even  if  it  be  proven  that  there  was  a  viola- 
tion of  the  section  of  the  statute  under  which  this  proceeding 

was  brought,  it  would  not  constitute  a  ground  for  removal 
#     #      » 

It  is  evident  that  the  supreme  court  did  not  pass  upon  the 
question  decided  by  the  court  of  appeals,  in  the  first  paragraph  of 
the  syllabus,  above  quoted. 

I  am  inclined  to  agree  with  the  opinion  of  my  predecessor,  Mr. 
Turner,  and  with  the  view  expressed  by  the  court  of  appeals  on  the 
reasoning  therein  set  forth. 

It  is  therefore  my  opinion  that  the  provision  of  the  second  sen- 
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tence  of  section  5175-29  6.  C,  permitting  the  expenditure  of  an 
additional  sum  of  $5.00  for  each  one  hundred  votes  in  excess  of 
five  thousand  cast  for  governor  at  the  last  preceding  state  elec- 
tion, by  candidates  for  office,  is  applicable  only  to  candidates  for 
other  public  offices  than  those  specifically  enumerated  in  the  earlier 
part  of  said  section. 


The  Following  Conclusions  are  Reached  in  Reference  to  the  Use  of 
the  Funds  Derived  From  the  Registration  of  Automobiles — The 
State  Highway  Commissioner  Must  Maintain  and  Repair  Those 
Parts  of  the  Inter-county  Highways  and  Main  Market  Roads, 
Which  Come  Within  the  Class  of  Roads  Known  as  State  Roads, 
and  His  Jurisdiction  Upon  His  Own  Motion  is  Limited  to  These 
Roads.  In  Maintaining  and  Repairing  These  Roads  He  Uses  the 
Funds  Above  Indicated — When  County  Commissioners  or  Town- 
ship Trustees  Under  Section  1191,  General  Code,  Make  Applica- 
tion for  State  Aid  in  the  Repair  and  Maintenance  of  Inter-county 
Highways  or  Main  Market  Roads,  the  State  Highway  Commis- 
sioner May,  if  he  so  Desires,  Grant  State  Aid  and  Take  the  Sum 
Granted  as  State  Aid  From  the  Said  Funds.  Of  Course,  Under 
the  Provisions  of  Subdivision  1  of  Section  1221,  General  Code, 
He  Could  Use  Money  From  the  Regular  Inter-County  Highway 
Fund,  in  the  Maintenance  and  Repair  of  Inter-county  Highways, 
Upon  Application  of  County  Commissioners  or  Township  Trus- 
tees— However,  the  Principles  Laid  Down  in  the  Second  Conclu- 
sion Herein  Could  not  be  Made  to  Apply  to  Those  Parts  of  the 
Inter-county  Highways  and  Main  Market  Roads  of  the  State 
Which  Have  Not  Been  Improved,  the  Words  "Repair"  and 
"Maintenance"  Necessarily  Implying  an  Improved  Condition  of 
the  Road.  Such  Funds  Cannot  be  Used  for  Repairing  a  Part  of 
the  Inter-county  Highways  of  the  State  Which  Have  Not  Been 
Brought  Under  the  Classification  of  State  Roads. 


No.  1480— ( Opinion  Dated  September  26,  1918). 

Hon.  Clinton  Cowen,    State    Highway    Commissioner,    Columbus, 
Ohio. 

Dear  Sir:    I  have  your  communication  of  September  4,  1918, 
which  reads  in  part  as  follows : 

"For  your  information  I  beg  to  quote  the  following  from 
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the  Journal  of  the  Highway  Advisory  Board  as  of  September 
4   1918: 

'Greene  County— I.  C.  H.  No.  60,  Section  "X."  Author- 
ity  requested  for  expenditure  of  $6000.00  M.  &  R.  Funds. 
Matter  referred  to  the  attorney  general/ 

A  letter  to  Commissioner  Cowen  from  Deputy  Commis- 
sioner Hinkle  was  presented  requesting  authority  for  the  ex- 
penditure of  $6000.00  Maintenance  and  Repair  Funds  for  the 
repair  of  Section  X,  Inter-County  Highway  No.  60,  Greene 
County,  the  request  containing  the  following  statements: 

'Present  type  and  condition  of  road:  Gravel,  part  of 
which  is  in  very  bad  condition. 

Nature  of  improvement  to  be  made:  Complete  resur- 
facing with  waterbound  gravel  (perhaps  about  one  mile)  and 
general  maintenance  of  the  whole  stretch  of  road  as  a  water- 
bound  gravel. 

This  fund  is  not  to  be  used  in  co-operation  with  county 
funds. 

Remarks:  This  work  has  cost  considerably  more  than 
originally  estimated  by  the  resident  engineer.  I  am  hoping 
that  the  above  requested  funds  will  finish  the  resurfacing  work 
and  do  the  necessary  maintenance  work  for  the  remainder  of 
the  year/ 

The  secretary  was  authorized  to  submit  the  matter  to  the 
attorney  general  of  Ohio  for  an  opinion  as  to  whether  or  not 
Maintenance  and  Repair  Funds  may  be  legally  expended  on 
this  road." 

There  is  a  statement  of  facts,  made  by  Mr.  A.  H.  Hinkle  of 
your  department,  embodied  in  your  communication.  It  will  not  be 
necessary  to  quote  this  in  full,  but  it  shows  that  the  road  in  course 
of  improvement  is  an  inter-county  highway,  partly  as  said  system 
was  originally  established  and  adopted  and  partly  as  a  result  of  a 
changed  location  of  the  inter-county  highway,  which  change  was 
made  necessary  in  view  of  the  establishing  of  the  aviation  field 
near  Dayton,  Ohio,  and  also  due  to  the  fact  that  a  change  was  made 
necessary  to  adapt  the  road  to  the  Miami  conservancy  district. 

I  am  assuming  that  the  entire  road  in  question  is  a  part  of  the 
inter-county  highway  system  of  the  State  of  Ohio,  although  there 
seems  to  be  some  uncertainty  as  to  whether  the  state  highway  com- 
missioner approved  the  part  of  the  road  which  was  relocated  in  a 
different  line  from  that  on  which  it  originally  ran. 

In  considering  whether  you  would  be  authorized  in  using  six 
thousand  dollars  of  maintenance  and  repair  money  in  the  improve- 
ment of  this  particular  highway,  it  will  be  well  for  us  to  bear  in 
mind  that  inter-county  highways  are  not  necessarily  state  roads. 
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I  will  first  take  into  consideration  the  provisions  of  Section 
6309,  G.  C,  which  forms  a  part  of  the  law  pertaining  to  the  regis- 
tration of  motor  vehicles  and  the  payment  of  a  license  fee  for  the 
same.    This  sectioiTreads  as  follows : 

"Sec.  6309.     The  revenues  derived  by  registration  fees 

provided  for  in  this  chapter  shall  be  paid  by  the  secretary  of 

state  weekly  into  the  state  treasury.    Any  surplus  of  such 

revenues  which  may  remain  after  the  payment  of  the  expenses 

incident  to  carrying  out  and  enforcing  the  provisions  of  this 

chapter  shall  be  used  for  the  repair,  maintenance,  protection, 

policing  and  patrolling  of  the  public  roads  and  highways  of 

this  state,  under  the  direction,  supervision  and  control  of  the 

state  highway  department/' 

i 

I  will  direct  your  attention  to  two  matters  in  connection  with 
this  section,  as  follows: 

(1)  Provision  is  specifically  made  that  all  the  revenues  de- 
rived by  registration  fees,  after  the  expenses  incident  to  carrying 
out  the  provisions  of  the  chapter  are  defrayed,  are  to  be  "used 
.under  the  direction,  supervision  and  control  of  the  state  highway 
department." 

(2)  It  is  also  therein  provided  that  the  revenues  are  to  be  used 
in  the  repair,  maintenance,  protection,  policing  and  patrolling  "of 
the  public  roads  and  highways  of  this  state." 

The  provisions  of  this  section  are  broad  enough,  if  taken  alone, 
to  indicate  that  these  funds  might  be  used  upon  any  road  or  high- 
way of  the  state  which  is  not  a  private  road  or  highway.  How- 
ever, it  must  be  remembered  that  this  section  is  not  a  grant  of 
power,  and  further  that  it  must  be  taken  in  connection  with  other 
sections  of  the  General  Code. 

Section  1221,  G.  C.  (107  0.  L.,  131)  reads  as  follows: 

"The  state  highway  improvement  fund  produced  by  the 
levy  hereinafter  provided  for,  shall  be  applied  to  the  construc- 
tion, improvement,  maintenance  and  repair  of  the  inter-county 
and  main  market  road  systems  as  follows: 

1.  Seventy-five  per  cent,  if  all  the  money  paid  into  the 
treasury  by  reason  of  the  levy  for  state  highway  improve- 
ment fund  shall  be  used  for  the  construction,  improvement, 
maintenance  and  repair  of  the  inter-county  highways  as  the 
same  have  been  heretofore  designated  or  as  they  may  here- 
after be  established  or  located  by  the  state  highway  commis- 
sioner in  the  manner  provided  by  law,  and  for  the  mainte- 
nance of  the  state  highway  department,  including  the  state's 
portion  of  the  salaries  of  the  county  surveyors.  Money  ap- 
propriated or  available  for  inter-county  highways  shall  be 
equally  divided  among  the  counties  of  the  state. 
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2.  Twenty-five  per  cent,  of  all  the  money  paid  into  the 
treasury  of  the  state  by  reason*  of  the  levy  for  the  state  high- 
way improvement  fund  shall  be  used  for  the  construction,  im- 
provement, maintenance  and  repair  of  the  .main  market  roads 
of  the  state  as  the  same  have  been  heretofore  designated  or 
as  they  may  be  hereafter  be  established  by  the  state  highway 
commissioner  in  the  manner  provided  by  law.  The  money  to 
the  credit  of  the  state  highway  improvement  fund  for  use  on 
the  main  market  roads  of  the  state  as  herein  provided  shall 
be  so  expended  as  to  distribute  equitably,  as  far  as  practicable, 
the  benefits  from  such  expenditure  to  the  different  sections 
and  counties  of  the  state. 

3.  The  funds  derived  from  the  registration  of  automobiles 
shall  be  used  for  the  maintenance  and  repair  of  the  inter- 
county  and  main  market  roads  of  the  state.  The  state  high- 
way commissioner  may  use  part  of  said  funds  as  may  be  nec- 
essary in  establishing  a  system  of  patrol  or  gang  maintenance 
on  the  inter-county  highways  and  main  market  roads,  and  for 
that  purpose  may  employ  such  patrolmen,  laborers  and  other 
persons  and  teams  and  purchase  or  lease  such  oilers,  trucks, 
machinery,  tools,  material  and  other  equipment  and  supplies 
as  may  be  necessary." 

Here  we  find  a  provision  that  seventy-five  per  cent,  of  the 
proceeds  derived  from  the  state  levy  shall  be  used  in  the  construc- 
tion, improvement,  maintenance  and  repair  of  the  inter-county 
highways,  twenty-five  per  cent,  of  the  money  so  derived  from  the 
state  levy  shall  be  used  in  the  construction,  improvement,  main- 
tenance and  repair  of  the  main  market  roads  of  the  state,  and  "the 
funds  derived  from  the  registration  of  automobiles  shall  be  used 
for  the  maintenance  and  repair  of  the  inter-county  highways  and 
main  market  roads  of  the  state." 

Based  upon  this  latter  provision,  it  will  be  necessary  for  us  to 
branch  off  into  two  directions  in  order  to  fully  understand  the 
scope  and  extent  of  this  provision.  The  first  branch  consists  of 
the  repair  and  maintenance  of  inter-county  highways  and  main 
market  roads  by  the  state  highway  commissioner  upon  his  own  mo- 
tion, and  the  second  the  repair  and  maintenance  of  inter-county 
highways  and  main  market  roads  upon  the  application  of  the 
county  commissioners  or  township  trustees. 

Let  us  consider  now  the  first  branch.  Section  7464,  G.  C.,. 
reads  as  follows: 

"The  public  highways  of  the  state  shall  be  divided  into 
three  classes,  namely;  state  roads,  county  roads  and  township 
roads. 

(a)  State  roads  shall  include  such  part  or  parts  of  the 
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inter-county  highways  and  main  market  roads  as  have  been 
or  may  be  hereafter  constructed  by  the  state,  or  which  have 
been  or  may  hereafter  be  taken  over  by  the  state  as  provided 
in  this  act,  and  such  roads  shall  be  maintained  by  liie  state 
highway  department. 

(b)  County  roads  shall  include  all  roads  which  have  been 
or  may  be  improved  by  the  county  by  placing  brick,  stone, 
gravel  or  other  road  building  material  thereon,  or  heretofore 
built  by  the  state  and  not  a  part  of  the  inter-county  or  main 
market  system  of  roads,  together  with  such  roads  as  have 
been  or  may  be  constructed  by  the  township  trustees  to  con- 
form to  the  standards  for  county  roads  as  fixed  by  the  county 
commissioners,  and  all  such  roads  shall  be  maintained  by  the 
county  commissioners. 

(c)  Township  roads  shall  include  all  public  highways  of 
the  state  other  than  state  or  county  roads  as  hereinbefore  de- 
fined, and  the  trustees  of  each  township  shall  maintain  all  such 
roads  within  their  respective  townships ;  and  provided  further, 
that  the  county  commissioners  shall  have  full  power  and 
authority  to  assist  the  township  trustees  in  maintaining  all 
such  roads,  but  nothing  herein  shall  prevent  the  township 
trustees  from  improving  any  road  within  their  respective 
townships,  except  as  otherwise  provided  in  this  act." 

This  section  classifies  the  roads  of  the  state  and  specifically 
provides  that  the  state  highway  department  must  maintain  state 
roads,  the  county  commissioners  the  county  roads,  and  the  town- 
ship trustees  township  roads.  The  roads  coming  within  these 
classes  are  definitely  described  in  said  section. 

Section  7467,  G.  C,  reads  in  part  as  follows : 

"The  state,  county  and  township  shall  each  maintain  their 
respective  roads  as  designated  in  the  classification  hereinabove 
set  forth ;  provided,  however,  that  either  the  county  or  town- 
ship may,  by  agreement  between  the  county  commissioners 
and  township  trustees,  contribute  to  the  repair  and  mainte- 
nance of  the  roads  under  the  control  of  the  other  *  *  *." 

Here  again  we  find  a  specific  provision  that  the  state  is  under 
obligation  to  maintain  state  roads,  the  county  to  maintain  county 
roads  and  the  township  to  maintain  township  roads. 

However,  the  section  of  the  General  Code  which  more  particu- 
larly than  any  other  section  confers  power  upon  the  state  high- 
way commissioner,  in  reference  to  the  repair  and  maintenance  or 
roads,  is  Section  1224,  G.  C.  (107  O.  L.  133),  which  reads  in  part 
as  follows: 

"Sec.  1224.  The  state  highway  commissioner  shall  main- 
tain and  repair  to  the  required  standard,  all  inter-county  high- 
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ways,  main  market  roads  and  bridges  and  culverts  constructed 
by  the  state,  by  the  aid  of  state  money  or  taken  over  by  the 
state  after  being  constructed.  *  *  *." 

Here,  too,  we  find  that  the  jurisdiction  of  the  state  highway 
commissioner,  in  the  repair  and  maintenance  of  inter-county  high- 
ways and  main  market  roads,  is  limited  to  those  inter-county  high- 
ways and  main  market  roads  which  have  been  constructed  by  the 
state  or  have  been  taken  over  by  the  state  after  being  constructed. 
In  other  words,  his  jurisdiction  is  limited  to  what  Section  7467, 
G.  C,  defines  as  state  roads. 

There  is  one  other  provision  of  Section  1224,  supra,  to  which 
I  might  refer,  and  that  is  as  follows: 

«*  *  *  Nothing  in  this  chapter  shall  be  construed  so  as 
to  prohibit  a  county,  township  or  municipality  or  the  federal 
government,  or  any  individual  or  corporation  from  contribut- 
ing a  portion  of  the  cost  of  the  construction,  maintenance  and 
repair  of  said  state  highways.  *  *  *." 

Thus  we  see  that  while  it  is  obligatory  upon  the  state  highway 
commissioner  to  maintain  and  repair  state  roads,  a  county,  town- 
ship, municipality,  the  federal  government  or  any  individual  or 
corporation  may  voluntarily  contribute  toward  this  end,  if  they 
or  any  of  them  so  see  fit  to  do. 

From  all  the  above  I  think  it  is  clear  that  the  state  highway- 
commissioner  upon  his  own  motion  has  no  jurisdiction  in  the  re- 
pair and  maintenance  of  roads  other  than  those  inter-county  high- 
ways and  main  market  roads  which  have  been  constructed  or 
which  have  been  taken  over  by  the  state  after  being  constructed 
by  a  county  or  township;  or,  in  other  words,  his  jurisdiction  in 
the  repair  and  maintenance  of  roads  is  limited  to  state  roads. 

We  will  now  consider  the  second  branch  herein  referred  to 
which  is  based  upon  Section  1221,  supra;  that  is,  those  cases  in 
which  the  counties  or  townships  make  application  to  the  state  high- 
way commissioner  for  state  aid  in  the  maintenance  and  repair 
of  inter-county  highways  and  main  market  roads. 

Section  1191,  G.  C.  107  O.  L.,  121)  reads  in  part  as  follows: 

"The  commissioners  of  any  county  may  make  application 
to  the  state  highway  commissioner  for  aid  from  any  appro- 
priation by  the  state  from  any  fund  available  for  the  con- 
struction, improvement,  maintenance  or  repair  of  inter-county 
highways.  Such  application  shall  be  filed  prior  to  March  first 
of  the  calendar  year  in  which  such  appropriation  may  be  made 
or  become  available.  *  *  *." 
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This  section  further  provides : 

"The  board  of  county  commissioners  of  any  county  or 
the  board  of  township  trustees  of  any  township  thereof  shall, 
however,  be  authorized  to  make  said  application  for  aid  from 
any  appropriation  by  the  state  from  any  fund  available  for 
the  construction,  improvement,  maintenance  or  repair  of  in- 
ter-county highways  at  any  time  after  the  first  day  of  May 
of  the  calendar  year  in  which  such  appropriation  may  be  made 
or  become  available,  provided  that  at  the  time  such  application 
is  made  the  state  highway  commissioner  has  not  entered  into 
any  contract  or  incurred  any  obligations  on  behalf  of  the  state 
involving  the  expenditure  of  the  funds  for  which  application 
is  made.  *  *  *." 

It  appears  from  this  section  that  the  county  commissioners  of 
any  county  or  the  township  trustees  of  any  township  may  make 
application  to  the  state  highway  commissioner  for  state  aid  in  not 
only  the  construction  and  improvement,  but  also  in  the  mainte- 
nance and  repair  of  inter-county  highways.  This  section  is  also 
clear  to  the  effect  that  the  state  highway  commissioner  has  author- 
ity to  grant  state  aid  from  any  fund  that  is  available  for  the  con- 
struction or  improvement  or  for  the  maintenance  and  repair  of 
inter-county  highways. 

Under  Section  1221,  supra,  the  funds  derived  from  the  regis- 
tration of  automobiles  are  to  be  used  for  the  maintenance  and  re- 
pair of  inter-county  highways.  So  if  the  county  commissioners  of 
any  county  or  the  township  trustees  of  any  township  under  Sec- 
tion 1191,  G.  C.,  should  make  application  to  the  state  highway 
commissoner  for  state  aid  in  the  maintenance  or  repair  of  inter- 
county  highways,  he  would  have  authority,  if  he  grants  state  aid 
under  the  application,  to  take  the  amount,  so  agreed  upon  by  him 
as  state  aid,  from  the  maintenance  and  repair  fund  of  the  de- 
partment. Of  course  under  these  provisions  the  application  for 
state  aid  would  not  be  made  in  reference  to  those  parts  of  the 
inter-county  highways  which  come  within  the  classification  of 
state  roads,  because  these  the  state  highway  commissioner  must 
repair  and  maintain  upon  his  own  motion,  as  provided  in  Sections 
7b64  and  1224,  G.  C. 

The  application  for  state  aid  in  the  maintenance  and  repair  of 
inter-county  highways  would  apply  to  other  parts  of  inter-county 
highways  than  those  which  could  be  included  under  the  class 
"state  roads."  This  gives  the  provision  set  out  in  Section  1221, 
G.  C.,  its  full  f orcfe  and  effect    It  provides : 
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"3.  The  funds  derived  from  the  registration  of  automo- 
biles shall  be  used  for  the  maintenance  and  repair  of  the  inter- 
county  highways  and  main  market  roads  of  the  state.  *  *." 

The  two  branches  above  discussed  give  this  its  full  force  and 
effect;  that  is,  the  state  highway  commissioner  upon  his  own  mo- 
tion can  use  these  funds  only  for  the  repair  and  maintenance  of 
those  inter-county  highways  and  main  market  roads  which  can  be 
brought  within  the  classification  of  state  roads;  while  upon  the 
application  of  county  commissioners  or  township  trustees,  under 
Section  1191,  G.  C,  he  can  grant  state  aid  in  the  maintenance  and 
repair  of  inter-county  highways  and  main  market  roads  other  than 
state  roads  and  supply  the  state  aid  from  the  funds  derived  from 
the  registration  of  automobiles". 

However,  I  do  not  wish  it  to  be  understood  that  the  funds 
derived  from  the  registration  of  automobiles  may  be  used  upon 
all  parts  of  the  inter-county  highways  and  main  market  roads, 
even  though  county  commissioners  or  township  trustees  should 
make  application  for  state  aid  in  said  repair  and  maintenance. 
The  very  terms  "maintenance"  and  "repair"  indicate  that  a  road 
has  already  been  improved  and  brought  up  to  a  certain  standard. 
You  cannot  repair  and  maintain  a  road  unless  it  has  been  im- 
proved. Hence  an  inter-county  highway  or  main  market  road 
that  has  not  been  •  improved  cannot  be  maintained  and  repaired 
because  there  is  nothing  to  maintain  or  repair.  This  idea  is 
brought  out  more  fully  when  we  consider  the  other  terms  used  in 
subdivision  3  of  Section  1221,  viz.,  "policing"  and  "patrolling." 
These  same  terms  are  also  used  in  Section  6309,  G.  C.,  above 
quoted.  It  cannot  be  conceived  that  the  legislature  had  in  mind 
the  patrolling  and  policing  of  mere  dirt  roads. 

From  all  the  above  we  can  draw  the  following  conclusions 
in  reference  to  the  use  of  the  funds  derived  from  the  registration 
of  automobiles: 

1.  The  state  highway  commissioner  must  maintain  and  re- 
pair those  parts  of  the  inter-county  highways  and  main  market 
roads  which  come  within  the  class  of  roads  known  as  state  roads, 
and  his  jurisdiction  upon  his  own  motion  is  limited  to  these  roads. 
In  maintaining  and  repairing  these  roads  he  uses  the  funds  above 
indicated. 

2.  When  county  commissioners  or  township  trustees  under 
Section  1191,  G.  C.,  make  application  for  state*  aid  in  the  repair 
and  maintenance  of  inter-county  highways  or  main  market  roads, 
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the  state  highway  commissioner  may,  if  he  so  desires,  grant  state 
aid  and  take  the  sum  granted  as  state  aid  from  the  said  funds. 
Of  course,  under  the  provisions  of  subdivision  1  of  Section  1221, 
G.  C.,  he  could  use  money  from  the  regular  inter-county  highway 
fund,  in  the  maintenance  aid  repair  of  inter-county  highways, 
upon  application  of  county  commissioners  or  township  trustees. 

3.  However,  the  principles  laid  down  in  the  second  conclusion 
herein  could  not  be  made  to  apply  to  those  parts  of  the  inter-county 
highways  and  main  market  roads  of  the  state  which  have  not  been 
improved,  the  words  "repair"  and  "maintenance"  necessarily  im- 
plying an  improved  condition  of  the  road. 

Therefore  the  answer  to  your  question  is  readily  given.  You 
are  upon  your  own  motion  attempting  to  repair  a  part  of  the  in- 
ter-county highways  of  the  state  which  cannot  be  brought  under 
the  classification  of  state  roads.  Hence  you  have  no  authority  in 
law  to  use  for  this  purpose  funds  derived  from  the  registration  of 
motor  vehicles. 

The  Probate  Judge  has  Authority  to  Issue  a  Warrant  to  a  Sheriff 
Commanding  Him  to  go  Into  Another  County  in  the  State  and 
Arrest  an  Alleged  Insane  Person  and  Bring  Him  Before  Such 
Probate  Judge  for  Examination,  Where  Such  Person  is  a  Resi- 
dent of  the  County  but  Temporarily  Absent  Therefrom.  Pro- 
bate Judge  has  no  Authority  to  Bring  a  Resident  of  his  County 
Back  for  Inquest  of  Lunacy  When  Such  Person  is  Temporarily 
Outside  of  the  State  of  Ohio— Probate  Judge  has  no  Authority 
to  Hold  an  Inquest  of  Lunacy  Outside  of  his  County. 


No.  1486— (Opinion  Dated  September  28,  1918). 

Hon.  Homer  Z.  Bostwick,  Probate  Judge,  Columbus,  Ohio: 

Dear  Sir:     I  have  your  letter  of  May  27,  1918,  as  follows: 

"Under  Sections  1954  and  1955,  G.  C,  providing  for  the 
apprehension  and  examination  of  persons  alleged  to  be  in- 
sane, three  questions  present  themselves  for  answer.  The 
writer  begs  leave  to  submit  these  questions  for  your  deter- 
mination and  respectfully  asks  an  answer  to  each. 

1.  Has  the  probate  judge  authority  to  issue  a  warrant  to 
the  sheriff,  commanding  him  to  go  into  any  other  county  of 
the  state  and  arrest  an  alleged  insane  person  and  bring  him 
before  said  probate  judge  for  examination,  said  insane  person 
having:  a  residence  in  this  county,  but  being  temporarily  ab- 
sent? 
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2.  Has  the  probate  judge  authority  to  bring  a  resident 
of  this  county  back  to  this  county  for  inquest  of  lunacy,  when 
said  resident  of  this  county  is  absent  from  the  state  of  Ohio 
and  temporarily  in  another  state? 

3.  Can  the  probate  judge  of  any  county  in  Ohio  hold  an 
inquest  of  lunacy  outside  his  county,  that  is,  in  another  county 
than  the  one  for  which  he  is  elected?" 

Section  1953  of  the  General  Code,  which  provides  the  form 
of  affidavit  which  a  resident  citizen  of  a  county  must  file  with  the 
probate  judge  of  the  county  in  the  commitment  of  an  insane  pa- 
tient to  the  hospital,  reads: 

"For  the  admission  of  patients  to  a  hospital  for  the  in- 
sane the  following  proceedings  shall  be  had.  A  resident  citi- 
zen of  the  proper  county  must  file  with  the  probate  judge  of 
such  county  an  affidavit,  substantially  as  follows: 

The  State  of  Ohio, ,  County,  ss. : 

,  the  undersigned,  a  citizen  of 

county,  Ohio,  being  sworn,  says 

that  he  believes is  insane,   (or, 

that  in  consequence  of  his  insanity,  his  being  at  large  is  dan- 
gerous to  the  community).     He    has    a   legal    settlement  in 

, township,  in  this  county. 

Dated  this day  of ,  A.  D. 

(R.  S.,  Sec.  702.)" 

Section  1954,  G.  C,  provides: 

"When  such  affidavit  is  filed,  the  probate  judge  shall 
forthwith  issue  his  warrante  to  a  suitable  person,  commanding 
him  to  bring  the  person  alleged  to  be  insane  before  him,  on  a 
day  therein  named,  not  more  than  five  days  after  the  affidavit 
was  filed,  and  shall  immediately  issue  subpoenas  for  such  wit- 
nesses as  he  deems  necessary,  two  of  whom  shall  be  reputable 
physicians,  commanding  the  persons  in  such  subpoenas  named 
to  appear  before  him  on  the  return  day  of  the  warrant.  If 
any  person  disputes  the  insanity  of  the  party  charged,  the 
probate  judge  shall  issue  subpoenas  for  such  person  or  per- 
sons as  are  demanded  on  behalf  of  the  person  alleged  to  be 
insane." 

It  will  be  noted  that  the  probate  judge  may  issue  his  warrant 
for  the  arrest  of  the  person  alleged  to  be  insane  to  a  "suitable  per- 
son." This  person  may  or  may  not  be  the  sheriff  of  the  county. 
I  am  of  the  opinion  that  when  this  warrant  is  issued  to  such  suit- 
able person,  such  warrant  is  authority  for  such  person  to  take  the 
alleged  insane  person  into  custody  in  any  county  in  the  state  of 
Ohio,  and  the  expense  of  arresting  such  insane  person  and  bring- 
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ing  him  before  the  court  may  be  paid,  if  the  person  to  whom  the 

warrant  was  issued  is  a  person  other  than  the  sheriff  or  deputy 

sheriff,  under  the  provisions  of  Section  1981,  G.  C,  which  section 

provides  in  part : 

Sec.  1981:  "The  probate  judge  shall  make  a  complete 
record  of  all  proceedings  in  lunacy.  The  costs  and  expenses, 
other  than  the  fees  of  the  probate  judge  and  sheriff,  to  be 
paid  under  the  provisions  of  this  chapter,  shall  be  as  follows : 
*  *  *  to  the  person  other  than  the  sheriff  or  deputy  sheriff 
making  the  arrest,  the  actual  and  necessary  expenses  thereof 
and  such  fees  as  are  allowed  by  law  to  sheriffs  for  making 
arrests  in  criminal  cases;  *  *  *"' 

The  statute  seems  to  contemplate  that  the  sheriff,  if  the  court 
has  issued  the  warrant  to  him,  shall  be  paid  according  to  the  stat- 
utes relating  to  that  office. 

Section  2845,  G.  C,  provides  in  part: 

Sec.  2845 :  "For  the  services  hereinafter  specified,  when 
rendered,  the  sheriff  shall  charge  and  collect  the  following 
fees  and  no  more :  For  the  service  and  return  of  the  follow- 
ing writs  and  orders:  *  *  *  warrant  to  arrest,  each  person 
named  in  the  writ,  one  dollar;  *  *  *  in  addition  for  the  fee 
for  service  and  return  the  sheriff  shall  be  authorized  to  charge 
on  each  summons,  writ,  order  or  notice,  except  as  otherwise 
specifically  provided  by  law,  a  fee  of  eight  cents  per  mile  go- 
ing and  returning,  provided,  that  where  more  than  one  per- 
son is  named  in  such  writ,  mileage  shall  be  charged  for  the 
shortest  distance  necessary  to  be  traveled;  *  *  V 

Section  2997,  G.  C,  provides: 

"In  addition  to  the  compensation  and  salary  herein  pro- 
vided, the  county  commissioners  shall  make  allowances  quar- 
terly to  each  sheriff  for  keeping  and  feeding  prisoners,  as 
provided  by  law,  for  his  actual  and  necessary  expenses  in- 
curred and  expended  in  pursuing  or  transporting  persons  ac- 
cused or  convicted  of  crimes  and  offenses,  in  conveying  and 
transferring  persons  to  and  from  any  state  hospital  for  the 
insane,  the  institution  for  feeble-minded  youth,  Ohio  hospital 
for  epileptics,  boys9  industrial  school,  girls9  industrial  home, 
county  homes  for  the  friendless,  houses  of  refuge,  children's 
homes,  sanitariums,  convents,  orphan  asylums  or  homes, 
county  infirmaries,  and  all  institutions  for  the  care,  cure,  cor- 
rection, reformation  and  protection  of  unfortunates,  and  all 
expenses  of  maintaining  horses  and  vehicles  necessary  to  the 
proper  administration  of  the  duties  of  his  office.  The  county 
commissioners  shall  allow  the  sheriff  his  actual  railroad  fare 
and  street  car  fare  expended  in  serving  civil  processes  and 
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subpoenaing  witnesses  in  civil  and  criminal  cases,  and  may 
allow  his  necessary  livery  hire  for  the  proper  administration 
of  the  duties  of  his  office.  Each  sheriff  shall  file  under  oath 
with  the  quarterly  report  herein  provided  a  full,  accurate  and 
itemized  account  of  all  his  actual  and  necessary  expenses,  in- 
cluding railroad  fare,  street  car  fare  and  livery  hire  men- 
tioned in  this  section  before  they  shall  be  allowed  by  the  com- 
missioners." 

It  will  be  seen  from  these  sections  that  the  sheriff  may  be 
allowed  one  dollar  for  serving  the  warrant  under  Section  2845  and 
mileage  of  eight  cents  per  mile. 

Section  2997  provides  that  the  commissioners  "shall  allow 
the  sheriff  his  actual  railroad  fare  and  street  car  fare  expended 
in  serving  civil  processes"  and,  "may  allow  his  necessary  livery 
hire  for  the  proper  administration  of  the  duties  of  his  office." 
While  a  warrant  to  arrest  is  ordinarily  not  looked  upon  as  a  civil 
process,  yet  a  lunacy  inquest  is  certainly  not  a  criminal  proceed- 
ing,  and  I  am  inclined  to  look  upon  the  serving  of  a  warrant  in 
such  cases  as  the  "serving  of  civil  process"  within  the  meaning  of 
this  provision  of  Section  2997,  and  am  therefore  of  the  opinion 
that  the  sheriff  may  be  allowed  all  expense  incurred  for  railroad 
fare  in  bringing  a  person  charged  with  lunacy  before  the  court,  by 
reason  of  this  Section  2997,  G.  C.  Any  livery  hire  necessary  to 
bring  such  person  before  the  court  may  also  be  allowed  by  the 
county  commissioners  under  this  section. 

Replying  to  your  second  question,  I  am  of  the  opinion  that  a 
warrant  issued  by  the  probate  court  of  a  county  in  this  state  to 
the  sheriff  or  some  suitable  person  under  the  provisions  of  1954, 
G.  C.,  would  not  authorize  such  person  or  sheriff  to  make  any 
arrest  of  any  alleged  insane  person  beyond  the  confines  of  this 
state,  neither  do  I  know  of  any  provision  of  law  for  the  arrest  and 
return  of  such  insane  person,  nor  of  any  provision  for  the  pay- 
ment of  any  expense  incurred  in  making  such  arrest  and  return- 
ing such  insane  person  from  without  the  state. 

In  reply  to  your  third  question,  beg  to  advise  that  the  pro- 
bate judge  must  exercise  his  jurisdiction  for  and  in  the  county 
in  which  he  has  been  elected.  When  he  leaves  that  county  and 
goes  into  another  county,  he  no  longer  continues  to  retain  the 
powers  and  jurisdiction  of  the  probate  judge.  I  am  of  the  opinion 
that  the  probate  judge  of  any  county  in  Ohio  is  without  authority, 
therefore,  to  hold  inquests  of  lunacy  outside  of  his  own  county. 
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The  Enlistment  of  the  Auditor  of  the  City  of  Columbus,  in  the 
United  States  Army  for  the  Duration  of  the  War  Would  Havdt 
No  Effect  Upon  His  Term  of  Office  and  He  Would  Continue  to 
Hold  the  Same  Until  His  Death,  Resignation  or  Removal  by  Some 
Legal  Tribunal  Which  Has  Authority  Conferred  Upon  It  by  Law 
or  Charter  to  Remove  Him. 


No.  1530— (Opinion  Dated  October  21,  1918). 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen :  I  am  in  receipt  of  communication  from  the  Solici- 
tor of  the  City  of  Columbus,  in  which  he  requests  my  opinion  as 
follows : 

"Mr.  W.  M.  G.,  City  Auditor  of  Columbus,  has  asked  me 
for  an  early  reply  to  the  following  question : 

'If  I  should  enlist  in  the  National  Army  for  the  duration 
of  the  war,  what  effect  would  this  have  on  my  tenure  in  office 
which  expires  January  1,  1922?' 

I  do  not  like  to  burden  you  with  this  request  for  an 
opinion,  but,  inasmuch  as  the  provisions  of  the  charter  in  rela- 
tion to  the  office  of  city  attorney  are  identical  with  those  relat- 
ing to  the  office  of  city  auditor,  it  seems  to  me  more  appropri- 
ate that  you  pass  upon  this  question." 

I  consider  this  matter  of  such  state-wide  importance  that  I  am 
addressing  my  opinion  thereon  to  you  and  will  forward  copy  of 
same  to  the  city  solicitor. 

The  provisions  of  the  charter  of  the  City  of  Columbus  which 
bear  upon  the  question  submitted  are  section  79,  86,  87  and  232, 
which  read  as  follows  : 

"Sec.  79.  The  auditor  shall  be  an  elector  of  the  city 
and  be  elected  for  a  term  of  four  years,  excepting  that  at  the 
first  election  under  this  charter  he  shall  be  elected  for  a  term 
of  two  years." 

"Sec.  86.  The  auditor  may  appoint  a  deputy  and  such 
other  assistants  and  clerks  in  his  department  as  council  may 
authorize.  Said  deputy  shall  have  power  to  perform  all  the 
duties  of  the  auditor." 

"Sec.  87.  If  the  auditor  die,  resign,  or  remove  from  the 
city  during  the  term  of  his  office,  his  successor  in  office  shall 
be  appointed  by  council  to  serve  until  the  first  day  of  January 
following  the  next  regular  municipal  election.  If  such  elec- 
€  tion  be  the  time  for  the  regular  election  of  the  auditor,  an 
*  auditor  shall  then  be  elected  to  serve  for  a  term  of  four  years ; 
otherwise,  for  the  unexpired  term." 
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ways,  main  market  roads  and  bridges  and  culverts  constructed 
by  the  state,  by  the  aid  of  state  money  or  taken  over  by  the 
state  after  being  constructed.  *  *  *." 

Here,  too,  we  find  that  the  jurisdiction  of  the  state  highway 
commissioner,  in  the  repair  and  maintenance  of  inter-county  high- 
ways and  main  market  roads,  is  limited  to  those  inter-county  high- 
ways and  main  market  roads  which  have  been  constructed  by  the 
state  or  have  been  taken  over  by  the  state  after  being  constructed. 
In  other  words,  his  jurisdiction  is  limited  to  what  Section  7467, 
G.  C,  defines  as  state  roads. 

There  is  one  other  provision  of  Section  1224,  supra,  to  which 

I  might  refer,  and  that  is  as  follows: 

"*  *  *  Nothing  in  this  chapter  shall  be  construed  so  as 
to  prohibit  a  county,  township  or  municipality  or  the  federal 
government,  or  any  individual  or  corporation  from  contribut- 
ing a  portion  of  the  cost  of  the  construction,  maintenance  and 
repair  of  said  state  highways.  *  *  *." 

Thus  we  see  that  while  it  is  obligatory  upon  the  state  highway 
commissioner  to  maintain  and  repair  state  roads,  a  county,  town- 
ship, municipality,  the  federal  government  or  any  individual  or 
corporation  may  voluntarily  contribute  toward  this  end,  if  they 
or  any  of  them  so  see  fit  to  do. 

From  all  the  above  I  think  it  is  clear  that  the  state  highway 
commissioner  upon  his  own  motion  has  no  jurisdiction  in  the  re- 
pair and  maintenance  of  roads  other  than  those  inter-county  high- 
ways and  main  market  roads  which  have  been  constructed  or 
which  have  been  taken  over  by  the  state  after  being  constructed 
by  a  county  or  township;  or,  in  other  words,  his  jurisdiction  in 
the  repair  and  maintenance  of  roads  is  limited  to  state  roads. 

We  will  now  consider  the  second  branch  herein  referred  to 
which  is  based  upon  Section  1221,  supra;  that  is,  those  cases  in 
which  the  counties  or  townships  make  application  to  the  state  high- 
way commissioner  for  state  aid  in  the  maintenance  and  repair 
of  inter-county  highways  and  main  market  roads. 

Section  1191,  G.  C.  107  0.  L.,  121)  reads  in  part  as  follows: 

"The  commissioners  of  any  county  may  make  application 
to  the  state  highway  commissioner  for  aid  from  any  appro- 
priation by  the  state  from  any  fund  available  for  the  con- 
struction, improvement,  maintenance  or  repair  of  inter-county 
highways.  Such  application  shall  be  filed  prior  to  March  first 
of  the  calendar  year  in  which  such  appropriation  may  be  made 
or  become  available.  *  *  *." 
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This  section  further  provides : 

"The  board  of  county  commissioners  of  any  county  or 
the  board  of  township  trustees  of  any  township  thereof  shall, 
however,  be  authorized  to  make  said  application  for  aid  from 
any  appropriation  by  the  state  from  any  fund  available  for 
the  construction,  improvement,  maintenance  or  repair  of  in- 
ter-county highways  at  any  time  after  the  first  day  of  May 
of  the  calendar  year  in  which  such  appropriation  may  be  made 
or  become  available,  provided  that  at  the  time  such  application 
is  made  the  state  highway  commissioner  has  not  entered  into 
any  contract  or  incurred  any  obligations  on  behalf  of  the  state 
involving  the  expenditure  of  the  funds  for  which  application 
is  made.  *  *  *." 

It  appears  from  this  section  that  the  county  commissioners  of 
any  county  or  the  township  trustees  of  any  township  may  make 
application  to  the  state  highway  commissioner  for  state  aid  in  not 
only  the  construction  and  improvement,  but  also  in  the  mainte- 
nance and  repair  of  inter-county  highways.  This  section  is  also 
clear  to  the  effect  that  the  state  highway  commissioner  has  author- 
ity to  grant  state  aid  from  any  fund  that  is  available  for  the  con- 
struction or  improvement  or  for  the  maintenance  and  repair  of 
inter-county  highways. 

Under  Section  1221,  supra,  the  funds  derived  from  the  regis- 
tration of  automobiles  are  to  be  used  for  the  maintenance  and  re- 
pair of  inter-county  highways.  So  if  the  county  commissioners  of 
any  county  or  the  township  trustees  of  any  township  under  Sec- 
tion 1191,  G.  C,  should  make  application  to  the  state  highway 
commissoner  for  state  aid  in  the  maintenance  or  repair  of  inter- 
county  highways,  he  would  have  authority,  if  he  grants  state  aid 
under  the  application,  to  take  the  amount,  so  agreed  upon  by  him 
as  state  aid,  from  the  maintenance  and  repair  fund  of  the  de- 
partment. Of  course  under  these  provisions  the  application  for 
state  aid  would  not  be  made  in  reference  to  those  parts  of  the 
inter-county  highways  which  come  within  the  classification  of 
state  roads,  because  these  the  state  highway  commissioner  must 
repair  and  maintain  upon  his  own  motion,  as  provided  in  Sections 
7b64  and  1224,  G.  C. 

The  application  for  state  aid  in  the  maintenance  and  repair  of 
inter-county  highways  would  apply  to  other  parts  of  inter-county 
highways  than  those  which  could  be  included  under  the  class 
"state  roads."  This  gives  the  provision  set  out  in  Section  1221, 
G.  C,  its  full  f orcfe  and  effect    It  provides : 
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election,  published  in  the  county  and  of  general  circulation  in 
said  county." 

If  this  statute  governs  the  case  alone  it  furnishes  a  complete 
answer  to  your  question;  for  it  does  not  require  that  the  papers 
in  which  publication  be  made  shall  be  printed  or  published  at  the 
county  seat. 

There  is  a  general  section  which  gives  preference  to  news- 
papers printed  at  the  county  seat.  I  refer  to  section  6252  General 
Code,  which  provides  as  follows :   . 

"A  proclamation  for  an  election,  an  order  fixing  the  times 
of  holding  court,  notice  of  the  rates  of  taxation,  bridge  and 
pike  notices,  notice  to  contractors  and  such  other  advertise- 
ments of  general  interest  to  the  taxpayers  as  the  auditor, 
treasurer,  probate  judge  or  commissioners  may  deem  proper, 
shall  be  published  in  two  newspapers  of  opposite  politics  at 
the  county  seat,  if  there  be  such  newspapers  published  thereat. 
In  counties  having  cities  of  eight  thousand  inhabitants  or 
more,  not  the  county  seat  of  such  counties,  additional  publica- 
tion of  such  notices  shall  be  made  in  two  newspapers  of  oppo- 
site politics  in  such  city.  This  chapter  shall  not  apply  to  the 
publication  of  notices  of  delinquent  tax  and  forfeited  land 
sales." 

In  my  opinion,  section  6252  does  not  apply  to  the  report  of 
the  auditor.  It  is  not  one  of  the  "other  advertisements  of  general 
interest  to  the  taxpayers  as  the  auditor,  treasurer,  probate  judge  or 
commissioners  may  deem  proper"  to  be  published  within  the  mean- 
ing of  section  6252,  for  the  reason  that  this  provision  of  the  sec- 
tion obviously  refers  only  to  advertisements  the  publication  of 
which  is  discretionary*  with  one  of  the  officials  named;  whereas 
the  publication  referred  to  in  section  2508  is  mandatory. 

Inasmuch  as  section  6252  of  the  General  Code  does  not  apply 
to  the  publication  in  question,  it  follows  that  section  2508  is  the 
only  provision  of  law  in  any  way  relating  thereto,  there  being  no 
other  statute  which  has  application.  As  section  2508  does  not 
require  that  the  papers  in  which  publication  be  made  shall  be 
printed  or  published  at  the  county  seat,  it  follows  that  the  auditor's 
report  may  lawfully  be  published  in  a  newspaper  of  general  circu- 
lation in  the  county  and  published  in  the  county,  whether  at  the 
county  seat  or  not. 
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NEW    CORPORATIONS 

Family  Realty  Co.,  Cincinnati,  $10,- 
000.  Clyde  P.  Johnson,  David  M. 
Levy,  Theo.  W.  Meader,  Clara  A.  M. 
Stannus,  Jesse  N.  Wolfsteln. 

Guernsey  Garage  Co.,  Cambridge, 
$20,000.  W.  A.  Blackburn,  C.  B.  Me- 
Coy,  M.  W.  Hutchison,  J.  M.  Ray,  H. 
H.  Masters 

Interstate  Mill  Supply  Co.,  Cleve- 
land, $25,000.  Sylvan  Y.  Allen,  8.  Q. 
Rogers,  S.  M.  Davis,  E.  F.  Rodgers,  A. 
J.  Hale. 

Phoenix  Pharmacal  Co.,  Cleveland, 
$1,000.  Ralph  Stickle,  Louis  Eng- 
ender, Carl  Dautel,  Owen  P.  Galla- 
gher, M.  T.  Klml. 

Plastic  Metallic  Packing  Co.,  Cleve- 
land, $50,000.  William  Klrkby,  Lee 
Teutsch,  M.  F.  Nellls,  N.  T.  Huston, 
Joe  De  Oreo. 

Thistle  Coal  Co.,  New  Straltsvllle, 
$50,000.  Frank  E.  Kramer,  George 
W.  Hlte,  David  Moddie,  Jr.,  David 
Moddle,  Sr.(  Marion  W.  Bradshaw. 

A.  &  W.  Flag  Mfg.  Company, 
Cleveland.   $10,000.     Alex   A.   Wein- 

farden,  Z.  T.  Hammond,  E.  Gilmore, 
.  W.  Sangster,  Esther  Weingarden. 

Barber  Company,  Painesville,  $1,- 
500.  E.  D.  Barber,  George  A.  Von 
Beseler,  Harry  E.  Hamar,  E.  D. 
Heartwell,  P.  A.  Brown,  E.  J.  Lynch, 
W.  Albert  Davis. 

Bull  Run  Coal  Company,  Bellaire, 
20,000.  Sam  Zumpano,  Antonio 
Catto,  Cannelo  Pizzino,  Sanna  Piz- 
zino,  Grace  Gatto. 

C.  F.  Medaris  Company,  Toledo, 
$10,000.  Wm,  R.  Medaris,  Charles  L. 
Medaris,  Charles  F.  Medaris,  Evelyn 
H.  Medaris,  Lida  S.  Medaris. 

Hart  Hall  Company,  Cleveland, 
$40,000.  E.  P.  Potter,  C.  L.  Giersch, 
M.  M.  Rich,  Oscar  J.  Horn,  Ralph  R. 
Snow. 

James-Bauer  Realty  Company, 
Springfield,  $10,000.  J.  A.  James.  J. 
Warren  James,  Nelle  B.  James,  Wal- 
ter B.  Bauer,  Marie  M.  Bauer. 

Rice  Hocking  Coal  Company,  Day- 
ton, 100.000.  W.  P.  Rice,  J.  W.  Rice, 
H.  D.  Rice,  J.  M.  McGhee,  Jr.,  Mar- 
jorie  Wise. 

Summit   Rubber   Company,   Akron, 


$50,000.  David  J.  Spero,  Morris  No- 
bil,  Charles  E.  Schwartz,  Jake  M. 
Nobil,  Esther  North. 

Abrams  Iron  &  Steel  Co..  Cleveland, 
$75,000.  M.  V.  Emerman,  Louis 
Abrams,  E.  S.  Edwards,  I.  Abrams,  M. 
B.  Abrams. 

Allied  Oil  Company,  Youngstown, 
$150,000.  Robert  M.  Saunders,  Clara 
M.  Saunders,  Charles  H.  Waldron, 
Alice  O.  Waldron,  Hazel  Roller. 

Co-operative  Oil  &  Paint  Co.,  Cleve- 
land, $10,000.  Frank  W.  Cadwell,  Fred 
H.  Reed,  F.  H.  Crew,  W.  J.  Patterson, 
G.  M.  Gallagher. 

Essential  Coal  Co.,  Youngstown, 
$100,000.  H.  H.  Miller,  Charles  H. 
■Smythe,  W.  R.  Hose,  Clinton  J.  Wall, 
N.  O.  Franklin. 

Gorge  Land  Co.,  Akron,  $25,000.  W. 
J.  HotchkisB,  C.  E.  Gilham,  Edward  E. 
Meyer,  Newton  Chalker,  John  J.  For- 
key. 

Gordon  Square  Housing  &  Improve- 
ment Co.,  Cleveland,  $100,000.  F.  W. 
Staffeld,  C.  L.  DeVolld,  F.  L.  Sohmeltz, 
A.  A.  Dietz,  Jacob  Schade. 

Norco  Marble  Co.,  Cleveland,  $300,- 
.  000.  H.  M.  Owen,  C.  A.  Mustee,  F.  M. 
Zeh,  M.  M.  Rich,  C.  L.  Giersch. 

Air-Way  Co.,  Toledo,  $25,000.  New- 
ton A.  Tracy,  Edward  W.  Kelsey,  Jr., 
Randolph  P.  Whitehead,  Webb  O. 
Schwen,  Rollind  O.  Holloway.  (Man- 
ufacturing and  selling  electric  vacu- 
um cleaners,  etc.) 

Columbiana  County  Finance  Co., 
East  Liverpool,  $90,000.  J.  W.  Ask- 
fns,  P.  Oscar  Nailor,  H.  WUber  Coop- 
er, Dr.  George  F.  Gourley,  W.  S.  Scam- 
ohorn,  A.  C.  Smith,  M.  D. 

Cleveland  Flux  Co.,  Cleveland,  $10,- 
000.  Edw.  D.  McAleer,  C.  H.  Mc- 
Aleer,  Loren  E.  Souers,  Clifford  B. 
Cornell,  Ilka  G.  Souers  (Manufactur- 
ing and  selling  mineral  fluxes,  min- 
eral and  chemical  products,  etc.) 

Kentucky  Hills  Mining  Co.,  Dayton, 
$25,000.  John  A.  Murphy,  J.  Francis 
Murphy,  D.  W.  Allaman,  R.  B.  Ret- 
ter,  D.  A.  Eichelberger. 

Loomis-Beardsley  Mfg.  Co.,  Colum- 
hus,  $40,000.  Ray  W.  Loomis,  Edson 
L.  Beardsley,  Tom  D.  Binckley,  Wm. 
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S.  Blackmore,  H.  A.  Sniff.     (Automo- 
bile accessories.) 

South  Side  Realty  Co.,  Warren, 
$30,000.  J.  C.  Hoffman,  S.  P.  Mango, 
Sara  Petty,  Helen  Shoenberger,  G.  H. 
Wood  worth. 

Sixth  City  Realty  Co.,  Cleveland, 
$10,000.  Ezra  Brudno,  Lola  Konce, 
Samuel  B.  Schweitz,  Paul  H.  Freed* 
man,  Jeannette  Koslan. 

United  Tool  &  Machine  Co.,  Cleve- 
land,  $25,000.     Frank  J.     Hajek,     H 
Figler,   Henry   Feyzes,   M.   Welensky 
Anna  Gould. 

Rich  Hill  Coal  Co.,  Toledo,  $50,000 
W.  P.  Hubbs,  C.  N.  Hubbs,  G.  M.  Col 
gan,  Elmer  E.  Davis,  V.  H.  Weaver. 

Cutter  Agency  Co.,  Marietta,  $10, 
000.  A.  E.  Linicome,  M.  E.  Kitts,  £ 
M.  Shaeffer,  John  W.  Edgar,  A.  N 
Dyer. 

Solner  Mining  Co.,  Toledo,  $50,000 
D.  N.  Postlewaite,  Ralph  G.  Martin 
Charles  P.  Outhwa!te,  L.  Hazelton,  E 
Hauck. 

I ncreases 

Brush  Fork  Coal  Co.,  Nelsonville, 
$10,000  to  $20,000. 

Mount  Pleasant  Oil  Co.,  Columbus, 
$1,000  to  $200,000. 

O.  M.  Scott  &  Sons  Co.,  Marys ville, 
$60,000  to  $125,000. 

West  Hill  Apartment  House  Co.,  Ak- 
ron, $75,000  to  $100,000. 

Cleveland  Electro  Metals  Co.,  Cleve- 
land,  $150,000  to  $300,000. 

John  Hoffman  Packing  Co.,  Cincin- 
nati,  $100,000  to   $150,000. 

Union  Fire  Proof  Warehouse  Com- 
pany, Akron.    $50,000  to  $100,000. 

Orrville  Chamber  of  Commerce  In- 
dustrial Company,  Orrville.  $40,000 
to  $80,000. 


B.  R.  Baker  Co.,  Toledo,  $75,000  to 
$175,000. 

Globe  Coal  Co.,  Murray,  $10,000  to 
$50,000. 

Canton  Stele  Foundry  Co.,  Canton, 
$350,000  to  $980,000. 

Mlnerton  Coal  Co.,  Columbus,  $25,- 
00O  to   $50,000. 

Ryder  Brass  Foundry  Co.,  Bucyrus, 
$10,000  to  $25,000. 

Bellaire  Democrat  Printing  Co.. 
Bellaire,  $15,000  to  $35,000. 

Beall  &  Steele  Drug  Co.,  Steuben- 
ville,   $75,000  to  $125,000. 

Beach-Reid  Co.,  Cleveland,  $10,000 
to  $25,000. 

Electrical  Manufacturing  Co.,  Cleve- 
land, 120,000  to  $60,000. 

Independent  Distributing  Co.,  Co- 
lumbus,  $25,000  to   $100,000. 

Maple  Leaf  Coal  Co.,  Mass'llon,  $10,- 
000  to  $100,000. 

Manhattan  Stores  Co.,  Columbus, 
$50,000    to    $150,000. 

Arrow  Mfg.  Co.,  Toledo.  $10,000  to 
$75,000. 

Canton  Steel  Foundry  Co.,  Canton, 
$980,000   to   $1,500,000. 

Factory  Realty  Co.,  Cleveland,  $100,- 
000  to  $125,000. 

Hoffman  Bronze  and  Aluminum 
Casting  Co.,  Cleveland,  $30,000  to  $75,- 
000. 

H.  G.  Root  Co.,  Springfield,  $25,000 
to  $100,000. 

Decrease 

Mauger-French  Company,  Massil- 
lon      $100  000  to  $5,000. 

Knight  Tire  &  Rubber  Co.,  Canton, 
$1,500,000    ta   $15,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  210— In  the  Matter  of  the  Appeal  of  The  Cleveland  Electrie  B* 
huninating  Company  From  an  Ordinance  Passed  by  the  City  of 
Cleveland,  Ohio,  Marth  16,  1914,  Fixfcig  the  Maximum  Electric 
Light  Rate  in  the  City  of  Cleveland  at  Three  Cents  (3c 3  Per  Kilo- 
watt Hoar. 

(November  8,  1918.) 


FINDING  BY  THE  COMMISSION. 

This  proceeding  is  in  pursuance  of  an  appeal  by  The  Cleveland 
Electric  Illuminating  Company  from  an  ordinance  passed  by  the 
council  of  the  city  of  Cleveland,  Ohio,  March  16,  1914,  fixing  the 
maximum  electric  light  rate  in  said  city. 

An  appraisal  of  the  property  of  said  company  used  and  seful 
in  furnishing  service  in  the  metropolitan  district  served  by  said 
company  was  made  by  the  Commission  as  of  July  1,  1914,  and  on 
the  twentieth  day  of  December,  1916,  the  tentative  valuation  of 
said  property  was  announced. 

Exceptions  were  •filed  both  by  the  city  and  the  company,  and 
such  proceedings  were  thereafter  had  before  the  Commission  and 
on  review  in  the  Supreme  Court  as  resulted  in  the  fixing  of  the  final 
value  of  said  property  as  a  whole  as  of  date  July  1, 1914,  at  $18,549,- 
172.87.  After  fixing  the  final  value,  the  Commission  caused  an  ap- 
portionment of  said  property  to  be  made,  segregating  the  value  of 
that  portion  used  and  useful  in  furnishing  service  in  the  city  of 
Cleveland  from  the  property  as  a  whole.  The  following  tabulation 
shows  the  appraisement  together  with  the  additions  from  year  to 
year  up  to  July  1,  1918: 

Other 

Total.  Cleveland.  Territory. 
Inventory  of  July  1, 

1914  $18,549,172.87  $15,237,929.48  $3,311,243.39 

Additions,  Cliass  1 232,127.70  137,663.29  94,464.41 

Additions,    Classes   2 

and    3  481,263.12  405,823.30  7*439.82 

Additions,  Class  4 32,237.79  24,592.63  7,681.16 

Value.  July  1,  1915...  19,294.837.48      15,806,008.70      3,488.828.73 
Additions,  Cliass  1 ...       821,043.97  499,203.62         321,840.35 
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Additions,   Classes   2 

and  3 885,763.15  743,668.12         142,095.03 

Additions,  Class  4...       168,422.61  122,780.08  45,642.53 

Value,  July  1,  1916...  21,170,067.21  17,171,660.52  3,998,406.69 

Additions,  Class  1...       561,346.69  320,255.58  241,091.11 
Additions,   Classes   2 

and  3  2,119,248.36  1,810,585,54  308,662.82 

Additions,  Class  4 125,125.12  99,474.47  25,650.65 

Value,  July  1,  1917...  23,975,787.38  19,401,976.11  4,573,811.27 

Additions,  Class  1 691,317.24  536,336.95  154,980.29 

Additions,   Classes   2 

and  3 1,443,077.80  1,281,360.82  161,716.98 

Additions,  Class  4 112,033.96  95,452.93  16,581.03 

Value  as  of  July   1, 

1918   26,222,216.38      21,315,126.81      4,907,089.57 

Unit  Prices. 

In  fixing  the  present  permanent  value  of  the  property  all  unit 
prices  were  taken  as  of  July  1, 1914 ;  and  in  fixing  the  value  of  addi- 
tions since  that  date,  the  price  actually  paid,  as  shown  by  the  books 
and  vouchers  of  the  company,  were  used. 

This  matter  now  comes  on  for  the  fixing  of  a  just  and  reason- 
able rate  for  the  furnishing  of  electric  service  within  the  city  of 
Cleveland. 

Rate  of  Return. 

The  rate  of  return  is  purely  a  matter  of  judgment.  It  should 
be  neither  so  high  as  to  place  an  unreasonable  burden  upon  the  pub- 
lic nor  so  low  as  to  discourage  capital  from  venturing  upon  such  en- 
terprises. Unless  it  is  sufficiently  high  to  attract  capital,  investors 
will  seek  other  channels  attended  with  less  risk  and  utility  proper- 
ties will  be  unable  to  finance  their  enterprises  and  the  public  will  be 
deprived  of  the  service.  Since  in  making  the  appraisal  unit  prices 
were  all  taken  as  of  July  1,  1914 — the  lowest  period  for  many  years 
— the  final  value  as  found  by  the  Commission  is  much  less  than  it 
would  have  been  if  prices  of  a  later  or  an  earlier  date  or  over  a  period 
of  years  had  been  used.  The  plant  of  this  company  is  in  a  high  state 
of  efficiency  and  seems  to  have  been  managed  as  economically  as  it 
is  possible  to  manage  so  extensive  an  enterprise.  The  salaries  paid 
are  not  exorbitant.  And  in  view  of  these  things,  the  Commission 
is  of  the  opinion  that  the  company  should  be  permitted  to  earn  a 
return  of  eight  per  cent.    This  is  nether  the  highest  nor  the  lowest 
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rate  allowed  by  the  commissions  of  other  states  in  such  cases,  but 
a  fair  average. 

Depreciation  Reserve. 

The  Commission  has  allowed  but  three  per  cent,  for  deprecia- 
tion reserve.  This  is  a  very  conservative  figure,  but  owing  to  the 
fact  that  the  company  has  maintained  its  property  in  a  high  state 
of  efficiency  we  believe  three  per  cent,  a  sufficient  allowance. 

Service  Affected  by  the  Ordinance. 

It  was  not  until  the  year  1899  that  municipalities  were  given 
the  power  to  regulate  the  price  which  electric  lighting  companies 
might  charge  for  electric  light ;  at  which  time  such  companies  were 
included  in  Section  2478,  R.  S. — now  Section  3982 — which  had  prior 
thereto  provided  for  the  regulation  of  natural  or  artificial  gas  com- 
panies and  gas,  light,  or  coke  companies,  and  which  now  includes 
water  companies.  While  the  section  now  provides  that  the  munci- 
pality  may  regulate  the  price  which  gas,  light,  or  coke  companies 
may  charge  "for  lighting  or  fuel  purposes"  and  the  price  which 
water  companies  may  charge  "for  water  for  public  or  private  con- 
sumption furnished  by  such  companies  to  the  citizens,  public 
grounds  and  buildings,  streets,  lanes,  alleys,  avenues,  wharves  and 
landing  places,  or  for  fire  protection,"  it  grants  the  power  to  the 
municipality  only  to  regulate  the  price  which  electric  lighting  com- 
panies "may  charge  for  electric  light." 

This  section  was  later  amended  in  the  year  1904,  at  which  time 
water  companies  were  included ;  yet  the  same  distinction  was  carried 
in  the  amended  section.  In  the  year  1906  the  section  was  re-enacted 
with  the  addition  of  a  provision  with  reference  to  meters,  and  no 
change  was  made  in  the  language,  but  in  the  added  provision  the 
term  "electric  light"  was  used  instead  of  "electricity ;"  and  in  this 
respect  the  language  was  not  changed  when  this  section  was  carried 
into  the  General  Code. 

Stripped  of  all  which  does  not  refer  to  the  regulation  of  the 

price  of  electric  light,  the  section  would  read  as  follows : 

'The  council  of  a  municipality  in  which  electric  lighting 
companies  *  *  *  are  established,  or  into  which  their  wires 

*  *  *  are  conducted,  may  regulate  from  time  to  time  the  price 
which  such  companies  may  charge  for  electric  light  *  *  * 
Such  companies  shall  in  no  event  charge  more  for  electric  light 

*  *  *  furnished  to  such  corporation  or  individuals,  than  the 
price  specified  by  ordinance  of  council." 

At  the  time  this  power  was  conferred  upon  municipalities,  the 
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art  of  generating  electricity  was  yet  w  such  a  primitive  stage  that 
electricity  was  little  used  for  power  purposes,  so  that  electric  light- 
ing was  the  main,  and  substantially  all,  of  the  business  of  electric 
lighting  companies.  Since  then  the  art  has  so  rapidly  developed 
that,  especially  in  industrial  centers,  the  power  business  has  be- 
come the  main  feature  and  lighting  is  only  of  minor  importance. 
At  that  time  also  there  was  no  approved  method  of  measuring  the 
current.  Meters  were  in  the  experimental  stage;  and,  instead  of 
metering  the  service,  electric  light  was  sold  at  so  much  per  lamp  per 
month,  the  price  being  based  largely  upon  the  kind  and  candle  power 
of  the  particular  lamp. 

It  was  that  kind  of  service  which  the  law  was  intended  to  regu- 
late. Since  its  enactment  electric  meters  have  come  into  universal 
use  and  the  purpose  for  which  electricity  is  supplied  have  changed 
and  multiplied. 

For  these  and  other  reasons,  which  we  shall  hereinafter  point 
out,  we  think  it  was  not  the  intention  of  the  legislature  to  confer 
upon  municipalities  the  power  to  enter  the  realm  of  the  industrial 
world  and  regulate  rates  for  power  purposes. 

As  long  as  the  charge  for  service  was  so  much  per  lamp,  depend- 
ing upon  the  candle  power,  the  fixing  of  a  rate,  after  having  ascer- 
tained the  cost  of  service  and  fixed  the  rate  of  return  on  the  invest- 
ment, was  a  simple  process,  but  now  that  the  service  is  metered,  the 
uses  multiplied  and  the  conditions  under  which  it  is  furnished,  es- 
pecially for  power  purposes,  are  almost  as  diversified  as  the  consum- 
ers demanding  the  service,  the  fixing  of  rates  is  much  more  compli- 
cated and  difficult. 

As  the  municipality  has  no  authority  to  fix  power  rates  they 
might  be  dismissed  from  consideration  in  an  appeal  case  but  for  the 
fact  that  that  branch  of  the  service,  having  become  the  principal 
part  of  the  business,  causes  the  greater  part  of  the  investment  in 
the  generating  plant  and  yields  the  greater  part  of  the  revenue,  and 
it  must  be  considered  in  determining  what  proportion  of  the  whole 
cost  the  lighting  must  bear.  But  for  the  demand  of  the  industrial 
consumers  which  enables  the  electric  lighting  company  to  produce 
its  product  in  large  quantities,  the  cost  of  serving  the  small  user 
would  be  much  greater.  While  the  distribution  cost  to  the  small 
consumer  is  not  materially  lessened  thereby,  the  cost  of  producing: 
the  current  which  he  consumes  is  considerably-  reduced  fry  reason  of 
this  larger  demand. 
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Rate  Factors. 

Any  just  rate  must  necessarily  be  controlled  largely  by  these 
prime  factors,  namely :  The  value  of  the  property,  the  cost  of  op- 
eration, and  the  quantity  of  the  product  sold;  and  to  these  might 
be  added  the  number  of  consumers. 

These  factors  are  constantly  changing.  In  a  growing  plant  ad- 
ditions are  continually  being  made.  By  the  law  of  supply  and  de- 
mand the  largest  extensions  are  required  during  prosperous  times, 
when  labor  and  material  are  high.  Capital  expenditures  affect  the 
element  of  value. 

The  cost  of  operation  is  constantly  fluctuating  with  the  cost  of 
material  and  labor,  which  changes  the  second  element. 

Every  extension  of  service  necessarily  effects  the  quantity  of 
the  product  sold,  and  changes  the  third  element  on  which  the  rate 
is  based ;  though  it  may  be  fairly  assumed  that  within  a  reasonable 
time  extensions  will  take  on  new  business  sufficient  to  bear  the  addi- 
tional burden.  In  normal  times,  when  growth  is  gradual  and  prices 
stable,  these  changes  may  or  may  not  materially  affect  the  rate. 

Having  once  determined  the  value  of  the  property  devoted  to 
the  service  and  fixed  the  rate  of  return  thereon,  and  ascertained  the 
operating  expenses,  it  is  a  mere  matter  of  calculation  to  determine 
the  total  amount  which  must  be  earned  in  order  to  meet  all  of  these 
demands  at  any  given  time;  but  to  fix  an  inflexible  rate  over  a 
period  of  years,  based  upon  elements  which  are  constantly  shifting, 
it  is  a  difficult  matter. 

The  uses  of  electricity  are  so  diversified  that  consumers  might 
with  some  propriety  be  divided  into  an  indefinite  number  of  classes ; 
but  assuming,  for  the  purpose  of  this  case,  that  they  are  classified 
simply  as  light  customers  and  power  customers,  even  though  the 
cost  of  production  and  distribution  remain  continually  the  same,  the 
the  difficulty  lies  in  apportioning  to  each  class  a  just  share  of  the 
burden. 

The  power  customers  consume  by  far  the  greater  part  of  the 
product,  while  the  cost  per  unit  of  distributing  the  current  to  them 
is  less.  The  domestic  light  consumers  use  a  small  per  cent,  of  the 
product,  but  it  must  be  produced  and  distributed  within  a  few  hours' 
time  of  each  day,  requiring  a  much  larger  relative  generating  capac- 
ity for  its  production  than  do  industrial  consumers  using  a  like 
quantity  spread  over  twelve  or  twenty-four  hours  per  day.  Hence, 
a  larger  relative  proportion  of  the  construction  and  maintenance  of 
the  plant  is  attributable  to  the  short-hour  user  than  even  to  those 
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consuming  but  a  like  quantity  throughout  the  day.  The  cost  of 
reading  meters,  keeping  accounts  and  mailing  statements  is  as  great 
for  a  light  consumer  who  uses  but  ten  kilowatt  hours  per  month  as 
it  is  for  the  power  consumer  who  consumes  ten  thousand  kilowatt 
hours  per  month.  If  each  class  is  to  bear  the  proportion  of  the  ex- 
pense incurred  in  its  service,  it  follows  that  the  rate  per  kilowatt 
hour  must  be  much  higher  to  the  light  customer  than  to  the  power 
customer.  Besides,  unless  the  power  consumer  is  given  a  low  rate 
he  resorts  to  some  other  source  of  power,  and  the  light  consumer  is 
obliged  to  bear  the  entire  cost  of  production  and  distribution,  which 
must  result  in  a  higher  rate  to  him. 

We  understand  the  contention  of  the  city  to  be  that  the  power 
customers  should  bear  a  greater  proportion  of  the  whole  cost, 
thereby  reducing  the  rate  to  the  light  customers ;  but  if  that  course 
should  result  in  driving  the  power  customers  to  other  fuel  in  whole 
or  in  part,  it  would  be  a  detriment  rather  than  a  benefit  to  the  light 
customers.  If  all  customers  could  be  charged  the  same  rate  per 
kilowatt  hour  regardless  of  the  amount  used  and  the  cost  of  service, 
and  if  they  would  retain  the  service  at  that  price,  it  would  reduce 
the  rate  well  within  the  limit  fixed  tyy  ordinance ;  but  such  a  policy 
would  not  only  be  inequitale  but,  in  all  probability,  would  result  in 
a  Iqss  of  the  larger  part  of  the  business  and  in  a  higher  rate  to  those 
who  remained. 

Rate  to  be  Fixed. 

The  ordinance  appealed  from  fixes  only  the  maximum  rate  and 
that  is  the  only  rate  under  consideration.  Perhaps  under  the  de- 
cision of  the  Supreme  Court  in  the  Logan  Natural  Gas  and  Fuel 
Company  vs.  City  of  Chillicothe,  65  0.  S.,  186,  that  is  as  far  as  the 
city  council  could  go,  excepting  the  power  granted  it  by  Section 
614-17,  G.  C,  to  "make  or  prohibit  a  minimum  charge."  On  page 
205  of  the  decision,  in  construing  the  section  which  grants  the 
power  to  municipalities  to  regulate  rates,  the  court  says : 

"The  power  conferred  on  the  council  of  any  city  or  village 
by  Sections  2478  and  2479  is  the  power  to  fix  the  maximum 
price  at  which  the  company  may  sell  gas.  This  is  the  obvious 
meaning  and  intent  of  these  sections  when  read  together.  It 
is  true  that  Section  2479  contains  these  words:  'In  case  the 
council  fixes  the  minimum  price/  etc. ;  but  it  is  clear  from  the 
preceding  section  that  the  purpose  of  the  legislature  was  not  to 
prevent  a  gas  company  from  selling  gas  as  low  as  it  might,  but 
to  protect  the  public  from  the  hardships  of  excessive  charge, 
and  therefore  the  council  is  authorized  to  fix  the  limit  above 
which  the  gas  company  cannot  go  *  *  *    It  is  also  provided 
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l  hat  if  the  gas  company  assents  to  such  limitation  in  writing  it 
then  becomes  a  binding  obligation  on  both  the  city  and  the 
company  for  ten  years  and  no  more.  This  is  the  extent  of  the 
authority  granted  to  the  council,  and  no  other  or  different 
power  is  either  expressed  or  implied." 

Whether  or  not  this  language  would  prevent  the  city  council 
from  classifying  the  service  and  fixing  the  minimum  rate  for  each 
class  it  is  not  now  necessary  to  determine,  for  the  reason  that  in 
this  case  the  city  council  of  Cleveland  has  not  assumed  to  fix  more 
than  one  maximum  rate. 

Even  though  the  city  council  might  be  limited  to  fixing  one 
maximum  rate,  the  power  of  the  Commission  goes  beyond  that  and 
extends  to  the  fixing  of  just  and  reasonable  rates,  but  in  an  appeal 
case  only  the  rate  appealed  from  is  under  consideration. 

It  does  not  follow  that  when  the  maximum  rate  is  fixed  that 
rate  should  be  charged  for  all  electric  lighting.  It  is  doubtful  if 
any  considerable  portion  of  it  should  be  sold  at  the  maximum  figure. 
It  is  the  duty  of  the  company,  within  that  maximum,  to  prepare  and 
file  a  schedule  which  will  adjust  rates  in  accordance  with  some  rea- 
sonable classification,  taking  into  consideration  the  quantity  con- 
sumed, the  cost  of  service,  and  such  other  differentiating  elements 
as  are  proper  to  be  considered ;  and  notwithstanding  the  fact  that 
the  Commission  has  named  the  maximum  rate,  the  classification  and 
rates  extended  to  each  class  and  kind  of  service  will  still  be  under 
its  supervision. 

Having  determined  the  value  of  the  property  used  and  useful 
in  furnishing  the  service  and  what  sum  must  be  realized  to  pay 
operating  expenses,  depreciation  reserve,  return  on  the  investment, 
and  the  like,  the  object  of  regulation  is  to  see  that,  within  a  certain 
maximum,  rates  are  so  adjusted  as  to  yield  that  sum  and  no  more, 
and  with  the  burden  distributed  as  equitably  as  possible;  and  the 
Commission  will  retain  a  continuing  jurisdiction  which  will  enable 
it  to  require  a  readjustment  of  the  schedule  if  necessary,  from  time 
to  time,  in  order  to  accomplish  that  purpose. 

It  is  contended  by  the  city  that  the  Commission  should  fix  a 
series  of  maximum  rates  for  varying  quantities ;  but  this  would  be 
of  little  avail,  for  they  would  still  be  maximum  rates,  and  there  are 
other  considerations  quite  as  important  as  quantity  upon  which  a 
sliding  scale  should  be  based.  Such  a  course  would  require  the 
Commission  to  make  a  schedule  rather  than  fix  a  rate.  In  an  ex- 
tensive plant  like  this,  the  company  should  have  that  minute  detail 
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of  information  which  would  enable  it  to  distribute  the  burden 
equitably  over  the  whole  system,  and  which  it  would  require  years 
of  investigation  by  the  Commission  to  gain.  If  the  Commission  ex- 
ercises a  continuing  jurisdiction  with  power  to  require  a  modifica- 
tion of  schedules,  if  necessary,  based  upon  the  facts  and  contained 
in  the  record  and  such  other  information  as  may  then  be  available, 
the  public  would  have  greater  protection  than  if  an  attempt  were 
made  to  prepare  a  schedule  and  definitely  fix  a  series  of  maximum 
rates  to  apply  over  a  period  of  years. 

It  will  be  observed  that  this  ordinance  does  not  provide  for 
either  a  minimum  charge  or  a  readiness  to  serve  charge ;  so  that 
the  smallest  consumer  pays  only  for  the  quantity  actually  consumed, 
even  though  the  amount  of  his  bill  would  not  defray  the  cost  of 
meter  reading,  bookkeeping,  makind  and  mailing  statements,  and 
others  items  incident  to  standing  ready  to  serve  him.  That  being 
so,  the  maximum  charge  must  necessarily  be  such  as  will  cover 
the  cost  of  the  most  expensive  service. 

This  investigation,  owing  to  the  large  amount  of  property  ap- 
praised, the  numerous  objections  made  to  the  tentative  value,  the 
long  drawn-out  hearings  before  the  Commission,  and  the  review 
in  the  Supreme  Court,  has  extended  over  a  period  of  more  than  four 
years ;  so  that  we  have  the  advantage  of  the  statistics  of  four  years' 
operation,  under  the  scrutiny  of  the  engineers  of  the  Commission 
who,  during  most  of  the  time,  have  been  in  close  touch  with  the 
plant  and  the  method  of  its  management. 

The  following  is  from  the  report  of  the  chief  engineer  of  the 
Commission : 

"An  investigation  of  the  operating  expenses  and  all  other  fac- 
tors pertinent  to  rate  making,  was  made  covering  the  years  ending 
July  1, 1914,  to  July  1,  1918,  inclusive,  and  are  submitted  herewith. 

'The  Cleveland  Electric  Illuminating  Company.  For  year  end- 
ing July  1. 

Regulation  Assigned  in 

Cost.  Year  Incurred. 

194  1915 

K.  W.  H.  generated 204,553,465  219,028,782 

Peak  load  (hourly) 56,429  52,952 

K.  W.  H.  at  peak  load 494,318,040  463,859,520 

Load  factor 41.38%  47.22% 

Electric  consumers 60,852  77,394 

K.  W.  demand  billed 74,970  77,394 

Diversity  factor  1.32  1.46 
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Billed  customers 159,999,412  173,028,070 

Company  use 1,231,411  1,345,623 

Employes1  use 150,788  171,869 

Municipal  light 7,222,952  7,772,599 

Total 168,604,563  182,318,161 

Per  cent,  current  generated. 82.4%  83.2% 

Capital  charge,  3%  plus  operating 

expenses  1,991,554.51  1,949,154.78 

1916                1917  1918 

K.  W.  H.  generated 295,765,227    387,268,833  497,966,500 

Peak  load  (hourly) 69,051             89,410  113,228 

K.  W.  H.  at  peak  load 604,886,760    783,231,600  991,877,280 

Load  factor 48.9%           49.44%  50.2% 

Electric  consumers 81,987             99,021  113,550 

K  W.  demand  billed 95,280           117,055  139,$23 

Diversity  factor 1.38                 1.31  1.23 

Billed  customers .240,094,078    321,102,159 

Company  use  1,378,805        1,489,025 

Employes'  use 198,768  209,167 

Municipal  light   7,989,268        7,399,162 

Total   249,660,979    330,199,513  432,752,815 

Per  cent,  current  delivered..         84.4%             85.3%  86.9% 
Capital     charge,     3%     plus 

operating  expense  .2,235,138.51    3,523,179,19  4,624,506.83 

From  the  foregoing  tabulation  it  will  be  noted  that  in  five  years 
the  kilowatt  hours  generated  in  the  metropolitan  district  have  in- 
creased 140%  ;  that  the  number  of  consumers  has  increased  approxi- 
mately 85% ;  that  the  efficiency  in  delivering  current  has  increased 
4.5%;  that  the  operating  expenses  have  increased  from  $1,991,- 
554.51  to  $4,624,506.83. 

There  has  been  added  to  the  property  in  Cleveland  during  this 
time  approximately  $6,000,000.00 ;  the  operating  expenses  plus  three 
per  cent,  for  deferred  upkeep  have  increased  from  $2,166,372.29  to 
$4,599,946.75;  and  the  gross,  revenue  from  $3,588,523.24  to  $6,197,- 
948.88.  Yet  so  evenly  balanced  have  been  the  increases  which  add 
to  the  total  cost  of  roduction  and  distribution  on  the  one  hand  and 
the  increased  consumption  on  the  other,  that  the  cost  per  kilowatt 
hour  for  first  hour's  use  has  not  greatly  varied,  as  the  following 
tabulation  will  show : 
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Cost  Per  W.  W.  H.  for  First  Hour's  Use  Based  on  Return  of  8%  on 

Investment. 

1914  1915      1916  1917  1918  Average 

Total  system 12465  .12173  .10147  .10466  .09910     .11034 

Cleveland  12415  .12021  .09830  .10008  .09606     .10776 

Outside   12732  .12971  .12011  .13457  .11958     .12626 

It  will  be  noted  that  there  has  been  a  gradual  decline  in  cost 
per  unit  except  between  the  years  1916  and  1917,  when  the  large  ex- 
penditures for  additions  of  the  former  year  slightly  increased  the 
cost  in  the  latter  years ;  also  that  the  cost  per  kilowatt  hour  in  1914 
was  12  cents  plus,  and  in  1918  it  was  10  cents  minus ;  and  the  aver- 
age for  the  four  years  is  .10776. 

If  the  maximum  rate,  based  on  cost  of  first  hour's  use,  were  to 
be  fixed  as  of  the  year  1914,  it  would  be  approximately  2V£%  higher 
than  if  based  on  the  cost  in  1918.  What  the  future  will  develop  no 
one  can  foresee,  since  a  large  part  of  the  present  enormous  demand 
doubtless  may  be  attributed  to  the  industries  engaged  in  manufac- 
turing munitions  of  war. 

As  we  have  before  pointed  out,  it  is  impossible  to  fix  a  rate  based 
on  constantly  changing  elements  which  will  always  render  just 
enough  and  no  more  than  enough  to  meet  the  cost  of  service.  It 
cannot  be  more  than  fairly  approximated  in  a  property  of  this  mag- 
niture.  Experience  is  the  only  true  test.  At  least  ever  since  the 
filing  of  its  first  schedule  with  this  Commission  in  the  year  1911, 
The  Cleveland  Electric  Illuminating  Company  has  charged  its  light 
customers  "ten  cents  per  unit  for  thirty-six  hours'  use  per  month 
of  the  kilowatt  demand ;  and  five  cents  per  unit  for  all  current  used 
in  excess  of  said  thirty-six  hours'  use,"  with  no  minimum  charge 
or  a  readiness  to  serve  charge. 

In  the  company's  Exhibit  No.  34  is  shown  its  gross  revenue 
for  five  years  ending  June  30,  1918,  and  operating  expenses  includ- 
ing three  per  cent,  for  deferred  upkeep  figured  on  the  appraisal 
made  by  the  Commission ;  but  the  return  to  the  company  upon  its 
investment  varied  each  year  ranging  from  5.42%  to  9.33%.  The 
average  for  the  five  years,  however,  in  Cleveland,  was  7.74%,  and 
in  the  metropolitan  district  7.29%. 

If  the  capital  investment  and  operating  expenses  and  the  gross 
revenue  moved  up  and  down  the  scale  in  the  same  ratio,  the  result 
would  be  always  the  same ;  but  they  do  not.  From  the  data  in  said 
exhibit  may  be  deduced  the  fact  that — speaking  in  round  numbers 
— between  the  years  1914  and  1915,  the  operating  expenses,  includ- 
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ing  depreciation  reserve,  decreased  $53,407.00 ;  but  the  gross  reve- 
nue decreased  nearly  $98,890.43.  The  next  year  operating  expenses 
and  depreciation  reserve  increased  $292,024.23  and  gross  revenue 
increased  $249,567.73.  The  next  year  operating  expenses,  includ-' 
ing  3%  depreciation,  increased  $1,149,879.75  and  revenue  $867,- 
000.00.  The  last  year  operating  expenses  increased  $1,045,000.00, 
while  revenue  increased  $1,591,000.00.  So  that  in  no  ten  years  could 
the  rates  charged  have  yielded  the  same  return  on  the  investment. 
The  highest  period  was  too  high ;  the  lowest  period  too  low ;  but  the 
average  of  the  five  years  is  fair  both  to  the  company  and  to  the  pub- 
lic, and,  as  said  by  the  Supreme  Court  in  the  language  already 
quoted,  the  object  of  regulation  is  "to  protect  the  public  from  hard- 
ships of  excessive  charge."  It  would  seem  that  the  company  on 
the  whole  has  been  receiving;  and  the  public  paying,  a  fair  return. 
Whether  or  not  the  burden  should  have  been  differently  distributed 
is  not  now  before  the  Commission. 

Since  the  maximum  rate  when  fixed  becomes  effective  as  of 
the  effective  date  of  the  ordinance  and  continues  throughout  the 
life  of  the  ordinance,  we  think  it  only  fair  to  fix  the  maximum  rate 
at  the  approximate  average  of  the  cost  of  first  hour's  use  of  the 
five  years'  operating.  The  tabulation  hereinbefore  given  shows  that 
average  cost  to  be  .10776,  and  the  Commission  finds  that  ten  cents 
is  the  just  and  reasonable  maximum  price  at  which  electric  lighting 
should  be  sold  to  consumers  in  the  city  of  Cleveland,  Ohio,  that  the 
maximum  rate  contained  in  the  ordinance  is  unjust  and  unreason- 
able, and  an  order  will  be  entered  accordingly. 

The  Commission  will  exercise  a  continuing  jurisdiction  through- 
out the  life  of  the  ordinance,  with  full  power  to  supervise  and  modify 
any  schedules  which  are  or  may  be  filed  by  the  company  covering 
rates  for  the  various  classes  and  kinds  of  service  within  said  maxi- 
mum, and  will  require  the  company  to  file  annually,  as  of  July  1st, 
detailed  reports  of  its  operation. 

As  the  cost  of  service  in  the  metropolitan  district  does  not 
greatly  vary  from  the  cost  in  Cleveland,  we  think  the  same  rate 
should  apply  throughout  the  entire  district  served  by  the  company, 
which  disposes  of  various  other  matters  pending  before  the  Com- 
mission, and  orders  will  be  entered  accordingly. 
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No.  1538 — In  the  Matter  of  the  Application  of  The  Home  Telephone 
Company  of  Ironton,  Ohio,  for  Leave  to  Issue  $16,000.00  of  First 
Mortgage,  Six  Per  Cent.  Gold  Bonds. — Prayer  Granted. 


(Dated  October  28,  1918.)     . 

The  Home  Telephone  Company  (a  corporation  organized  under 
the  laws  of  Ohio,  with  its  principal  place  of  business  at  Ironton), 
having  heretofore  filed  its  application  asking  the  consent  and  au- 
thority of  this  Commission  to  issue  its  First  Mortgage,  six  per  cent. 
Gold  Bond  of  the  principal  sum  of  sixteen  thousand  dollars,  the 
proceeds  arising  from  the  sale  thereof  to  be  applied  toward  the  re- 
imbursement of  its  treasury  for  moneys,  not  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  expended 
therefrom  for  the  construction  of  additions,  extensions  and  improve- 
ments to  its  facilities,  and  the  Commission  having,  upon  the  filing: 
of  said  application,  deemed  the  assignment  of  the  same  for  hearing: 
to  be  unnecessary,  said  matter  came  on  this  day  for  final  consider- 
ation. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

(1)  That  within  the  five  years  ended  June  30th,  1918,  the 
applicant  actually  expended  from  its  treasury  for  the  con- 
struction, completion,  extension  and  improvement  of  its 
facilities,  the  sum  of  $18,351.73,  none  of  which  was  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness. 

(2)  That  the  issue  of  applicant's  said  bonds  is  reasonably 
required  and  the  money  to  be  procured  thereby  necessary  for 
the  partial  reimbursement  of  applicant's  treasury  for  said 
expenditures  aforesaid,  and 

(3)  That  under  the  conditions  now  obtaining  in  the  finan- 
cial markets  and  surrounding  the  value  of  securities,  ninety- 
two  per  centum  of  the  par  value  of  said  bonds  will  be  a  rea- 
sonable price  for  the  sale  thereof. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  that  said  The  Home  Telephone  Company,  (of  Iron- 
ton,  Ohio),  be,  and  hereby  it  is  authorized  to  issue  its  First  Mort- 
gage, six  per  cent.  Gold  Bonds  of  the  principal  sum  of  sixteen 
thousand  ($16,000.00)  dollars,  and  that  said  bonds  be  sold  for  the 
highest  prices  obtainable,  but  for  not  less  than  ninety-five  (95) 
percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  that  any  discount  arising  from  the  sale  of  said  bonds 
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be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Commission.    It  is  further 

Ordered,  that  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for.  the  following  purpose  and  no  other, 
to-wit.:  The  partial  reimbursement  (to  the  extent  of  such  pro- 
ceeds), of  applicants  treasury  for  the  sum  of  $18,051,  73,  not  secured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, actually  expended  therefrom  within  the  five  years  ended 
June  30th,  1918,  for  the  construction,  completion,  extension  and 
improvement  of  its  facilities,  as  more  fully  set  out  in  the  detailed 
statements  appended  to  and  submitted  with  said  application,  which 
hereby  are  made  parts  of  this  order  by  reference.    It  is  further 

Ordered,  that  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  pursuant  to  the 
terms  and  conditions  of  this  order,  and  of  the  expenditure  of  the 
proceeds  thereof  as  hereinbefore  provided. 


DEPARTMENT  OF  BANKS  AND  BANKING 


Certificate  of  Authority  Issued. 

August  1, 1918.  The  Summit  Trust  Company  of  Toledo,  Ohio ; 
capital  $100,000. 

August  22,  1918.  The  Fort  Jennings  State  Bank,  Fort  Jen- 
nings, Ohio ;  capital  $25,000. 

September  30,  1918.  The  Cincinnati  Morris  Plan  Bank,  Cin- 
cinnati, Ohio;  capital  $250,000. 

October  9,  1918.  The  People's  Bank  of  Williamsburg,  Ohio; 
capital  $25,000. 

October  10,  1918.  The  Munn  Banking  Co.,  Portage,  Wood 
county,  Ohio;  capital  $25,000.  This  bank  succeeds  the  bank  of  6. 
C.  Munn  &  Co. 

Discontinued. 

September  2,  1918.  Isaac  Harter*s  Sons'  Bank,  Canton,  Ohio ; 
absorbed  by  the  First  Trust  &  Savings  Bank,  Canton,  Ohio. 

Change  In  Name. 

August  26,  1918.  The  Farmers  &  Savings  Bank  Co.,  Rock- 
ford,  Ohio ;  name  changed  to  The  Farmers  Savings  Bank. 

*  » 

Increase  In  Capital. 

August  22,  1918.  The  Dayton  Savings  &  Trust  Co.,  Dayton, 
Ohio ;  capital  stock  increased  from  $300,000  to  $600,000. 

Discontinued. 

October  24, 1918.  The  North  Dayton  Savings  Bank— absorbed 
by  The  Dayton  Savings  &  Trust1  Co.,  Dayton,  Ohio ;  operated  as  the 
"North  Dayton  Branch"  of  The  Dayton  Savings  Bank  &  Trust  Co. 
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All  Property  of  the  Old  Township  and  Special  School  Districts 
Vested  Completely  in  the  Boards  of  Education  of  the  Rural 
School  Districts  at  the  Time  Such  Rural  Districts  Were  Formed 
Under  the  New  School  Laws. 


No.  1638— (Opinion  Dated  October  29,  1918.) 

Hon.  J.  L.  Heise,  Prosecuting  Attorney,  Circleville,  Ohio. 
Dear  Sir:     Your  request  for  my  opinion  reads: 

"A  question  of  the  title  of  the  present  boards  of  education 
of  rural  school  districts  of  certain  townships  in  this  county, 
to  school  lots  or  school  lands,  which  were  conveyed  to  the 
boards  of  education  of  township  school  districts  before  the 
enactment  of  the  rural  school  code  of  1914,  is  being  discussed 
in  this  county  and  as  the  question  is  one  of  state  importance 
and  affects  school  lands  all  over  the  state,  I  consider  it  of  suffi- 
cient importance  to  submit  the  question  to  you  for  formal  opin- 
ion, so  that  the  matter  may  be  settled  so  far  as  the  school 
officials  are  concerned. 

"Before  the  enactment  of  the  rural  school  code  of  1914> 
the  legal  title  to  the  land  of  a  township  school  district  was 
vested  in  the  board  of  education  of  said  township  school  district 
Said  rural  school  code  of  1914  abolished  township  school  dis- 
tricts, and  provided  that  (Section  4735  G.  C),  'the  present 
existing  and  special  school  districts  shall  constitute  rural  school 
education,'  but  nowhere  in  said  rural  school  code  of  1914  is 
any  legislation,  tending  to  transfer  the  legal  title  from  the 
said  boards  of  education  of  township  and  special  school  dis- 
tricts of  school  lots  and  lands  belonging  to  them,  and  vest  that 
legal  title  in  boards  of  education  of  rural  school  districts. 

"Said  Section  4735  G.  C.  continues :  'And  all  officers  and 
members  of  boards  of  education  of  such  existing  districts  shall 
continue  to  hold  and  exercise  their  respective  offices  and  powers 
until  their  terms  expire  and  until  their  successors  are  elected 
and  qualified/  If  this  part  of  said  Section  was  intended  to  con- 
tinue the  legal  rights  and  powers  of  said  township  boards,  it 
would  end  at  the  expiration  of  their  terms  of  office  and  as  soon 
as  their  successors  are  elected  and  qualified. 

"The  legal  title  to  all  township  and  special  school  district 
property  was  vested  in  those  boards  of  education  and  their  suc- 
cessors, or  individual  members  thereof  and  their  successors  in 
office,  but  upon  said  township  and  special  school  districts  be- 
ing abolished  and  no  express  legislation  transferring  or  vesting 
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that  legal  title  in  the  successor  of  said  township  and  special 
school  districts,  to-wit,  in  the  boards  of  education  of  rural 
school  districts,  where  is  that  legal  title  now?  Does  the  legal 
title  transfer  itself  automatically  and  vest  in  the  successor,  that 
is,  in  the  rural  districts  or  boards  of  education  thereof,  or 
does  it  require  express  legislation  to  accomplish  that? 

"Suppose  a  board  of  education  of  a  rural  school  district, 
under  Section  4758  G.  C,  decides  to  dispose  of  real  estate 
over  which  it  now  exercises  control,  but  the  title  to  which  was 
by  deed  of  conveyance  vested  in  a  board  of  education  of  a 
township  school  district  or  in  the  individual  members  thereof 
as  such,  and  their  successors  in  office,  during  the  year  1910, 
or  any  year  prior  to  the  going  into  effect  of  said  rural  school 
code  of  1914,  and  would  comply  with  the  provisions  of  that 
Section  4758,  would  the  deed  of  said  board  of  education  of  said 
rural  school  district  convey  any  legal  title  to  said  real  estate? 
Nowhere  is  there  any  direct  legislation  vesting  any  legal  title 
to  school  land  in  the  board  of  education  of  rural  school  dis- 
tricts. 

"Section  4785-2  G.  C,  it  will  be  observed,  covers  the  legal 
title  of  school  property  which  is  affected  by  Section  4735-1  G.  C. 

"In  the  case  of  Crofton  vs.  Board  of  Education  of  Cin- 
cinnati, 26  O.  S.,  571,  the  question  of  successor  in  title  to  school 
property  was  discussed,  the  question  having  been  raised  in  that 
case,  but  in  the  Act  of  May  1,  1873,  then  being  construed, 
which  was  an  act  for  the  reorganization  and  maintenance  of 
common  schools,  the  39th  Section  of  said  Act  provided  that  'all 
property,  real  or  personal,  which  has  heretofore  vested  in  and 
is  held  by  any  board  of  education,  or  town  or  city  council,  for 
the  use  of  public  or  common  schools  in  any  district,  is  hereby 
vested  in  the  board  of  education  provided  for  in  this  Act,  hav- 
ing, under  this  Act,  jurisdiction  and  control  of  such  district.' 
The  court  in  that  case  properly  held  that  said  board  of  education 
of  Cincinnati  succeeded  to  all  rights  of  the  city  in  and  to  the 
school  property  in  question.  But  in  the  rural  school  code  of 
1914  no  such  legislation  as  that  contained  in  said  Section  is 
embodied. 

"Section  4683  G.  C.  provides  for  vesting  the  title  of  former 
village  school  districts  in  the  board  of  education  of  the  rural 
school  district  of  which  it  becomes  a  part. 

"Section  4749  G.  C.  refers  to  corporate  powers  of  a  board 
of  education  and  empowers  them  to  acquire  and  dispose  of  real 
estate,  etc.,  but  it  cannot  dispose  of  real  estate  to  which  it  has 
no  title,-  and  my  inquiry  is,  in  what  manner  is  the  title  to 
township  and  special  school  district  property  as  it  existed  be- 
fore the  enactment  of  the  rural  school  code  of  1914  now  trans- 
ferred to  and  vested  in  their  successor,  to-wit,  the  board  of 
education  of  rural  school  districts? 

"We  have,  in  this  county,  several  school  lots  which  the 
boards  of  education  of  rural  school  districts  desire  to  dispose 
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of,  tike  title  to  which  was  by  deed. of  conveyance  vested  in  the 
township  board  of  education  and  its  successor  in  office,  but  the 
attorney  for  a  prospective  purchaser  discovered  what  seemed 
to  him  to  be  a  defect  in  legislation,  as  above  stated,  so  the  pur- 
chaser and  several  boards  of  education  desire,  to  know  further 
and  for  that  reason  a  legal  opinion  is  requested  of  you,  and  I 
hope  you  will  be  able  to  give  it  soon.' 
Section  4735  G.  C,  to  which  you  refer,  reads : 

"The  present  existing  township  and  special  school  dis- 
tricts shall  constitute  rural  school  districts  until  changed  by 
the  county  board  of  education,  and  all  officers  and  members 
of  boards  of  education  of  such  existing  districts  shall  con- 
tinue to  hold  and  exercise  their  respective  offices  and  powers 
until  their  terms  expire  and  until  their  successors  are  elected 
and  qualified." 

By  the  authority  of  said  section  what  formerly  constituted 
township  and  special  school  districts  in  Ohio  were  constituted  as 
rural  school  districts.  School  districts  in  Ohio  are  purely  creatures 
of  legislation,  that  is,  they  are  established  by  statutory  law.  New 
districts  may  be  formed  but  only  as  is  provided  by  statute  and 
when  the  legislature  provided  that  what  was  then  township  and 
special  districts  should  constitute  rural  districts,  the  rural  districts 
were  by  that  act  as  completely  established  as  though  they  had  been 
newly  formed  districts  from  territory  not  theretofore  constituting 
entire  districts. 

The  word  "constitute"  means  to  establish,  to  make,  to  create. 
It  is  composed  of  the  words  "con",  meaning  together,  and 
"statuere",  meaning  to  set. 

In  Galveston,  Etc.,  Railroad  Company  vs.  State,  77  Texas,  367, 

Staton,  J.,  defines  "constitute"  as  follows: 

"The  word  constitute  *  *  *  is  equivalent  of  the  words  'com- 
pose, make  up,  be;'  the  unit  composed  of  the  several  con- 
stituents which  it  is  declared  shall  be  perpetual,  continuing 
indefinitely,  without  cessation  or  interruption  by  the  depart- 
ment of  government  and  subject  to  diversion  only  by  the  will 
of  the  people,  which  may  be  expressed  in  some  future  or- 
ganic law." 

In  In  re  East  and  West  India  Dock  Company,  38  Ch.  Div.  576, 

Chitty,  J.,  defined  the  words  "constitute"  as  follows: 

"The  term  constitute  is  not  equivalent  to  incorporated.  It 
is  of  wider  import.  It  seems  to  be  equivalent  to  established." 
In  Eepner  vs.  Commissioners,  40  Pa.  St.,  129,  the  court  said: 

"The  Act  says  that  the  council  may  'make,  ordain,  con- 
stitute, establish  and  pass'  ordinances,  etc.,  but  all  these  verbs 
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mean  the  same  thing  and  any  one  of  them  would  have  been 

sufficient" 

So  that,  when  the  legislature  provided  that  the  present  town- 
ship and  special  school  districts  should  "constitute"  rural  school 
districts,  it  thereby  established  the  rural  school  districts  the 
boundaries  of  which  were  exactly  the  same  as  the  township  and 
special  districts  from  which  the  same  were  so  established.  Pro- 
vision was  further  made  that  such  rural  districts  should  continue 
until  changed  by  the  county  board  of  education  and  that  change 
can  occur  in  any  one  of  several  ways:  First,  it  is  provided  by 
Section  4735-1  that  when  a  petition,  signed  by  not  less  than  one- 
fourth  of  the  electors  residing  within  the  territory  which  consti- 
tutes a  rural  school  district,  is  presented  to  the  board  of  education 
of  the  district,  or  when  the  board,  by  a  majority  vote  of  its  entire 
membership,  shall  decide  to  submit  the  question,  then  and  in 
either  of  the  above  cases  the  question  of  dissolving  said  district 
and  joining  the  same  to  contiguous  territory  may  be  submitted  to 
the  electors  of  the  district.  If  the  question  is  so  submitted  and 
carries,  then  Section  4735-2  provides  that  the  legal  title  of  the 
property  of  such  rural  school  district  which  is  so  dissolved  and 
joined  shall  become  vested  in  the  board  of  education  of  the  rural 
or  village  district  to  which  such  district  is  so  joined.  Section 
4692  provides  for  a  transfer  of  territory  from  one  school  district 
to  another  by  the  county  board  of  education  and  also  make  pro- 
vision for  an  equitable  division  of  the  funds  and  indebtedness  by 
the  county  board  of  education.  Section  4696  provides  for  a  trans- 
fer of  territory  from  certain  school  districts  to  others  by  the 
boards  of  education  thereof  and  also  provides  for  an  equitable  di- 
vision of  the  funds  or  indebtedness  before  such  transfer  is  com- 
pleted. Section  4736  G.  C,  provides  for  the  arranging  of  school 
districts  by  the  county  board  of  education  and  also  authorizes  the 
county  board  of  education  to  direct  an  equitable  division  of  the 
funds  and  indebtedness  at  the  time  of  such  arrangement,  so  that 
whenever  territory  is  taken  from  or  added  to  a  rural  school  district 
or  when  the  entire  district  is  transferred  or  abolished,  provision 
is  made  for  an  equitable  division  or  distribution  of  what  ever  funds 
or  indebtedness  the  district  may  have. 

The  general  rule  of  law  is  that  whenever  a  district  is  created 
from  territory  which  formerly  constituted  another  school  district 
or  districts,  or  parts  thereof,  the  school  property  located  within 
the  territorial  lines  passes  to  the  school  officers  of  the  new  district. 
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1st  Dillon  Municipal  Corporations,  Section  188; 
2d  Wendell,  109: 

109  Indiana,  559; 

110  Indiana,  67 ; 
23  Pick.,  62; 
1st  Allen,  49 ;  9 
22  Me.,  564; 
158  Calif.,  416; 
86  Indiana,  582; 
43  Kansas,  138. 

Under  our  laws,  however,  provision  is  made  in  certain  in- 
stances for  school  property  to  remain  the  property  of  the  board 
of  education  from  which  the  transfer  is  made  until  certain  condi- 
tions are  complied  with.    To  illustrate: 

Section  4690  provides  that  when  territory  is  annexed  to  a  city 
or  village,  such  territory  thereby  becomes  a  part  of  the  city  or 
village  school  district,  but  the  legal  title  to  the  school  property 
in  such  territory  for  school  purposes  "shall  remain  vested  in  the 
board  of  education  of  the  school  district  from  which  such  territory 
was  detached,  until  such  time  as  may  be  agreed  upon  by  the  several 
boards  of  education,  when  such  property  may  be  transferred  by 
warranty  deed."  It  is  true  that  Section  4683  makes  provision  that 
when  a  village  district  is  dissolved,  the  territory  formerly  con- 
stituting the  village  district  shall  become  a  part  of  the  contiguous 
rural  district  and  that  all  school  property  shall  pass  to  become 
vested  in  the  board  of  education  of  such  rural  district,  but  the  fact 
that  specific  provision  is  made  therefor  does  not  in  any  manner 
vary  the  general  principle  of  law  which  attaches  thereto. 

In  Crofton  vs  Board  of  Education,  26  O.  S.,  571,  the  board  of 
education  of  the  city  of  Cincinnati  had,  by  authority  of  the  Act 
of  May  1st,  1873,  succeeded  to  the  school  property  of  the  city  of 
Cincinnati.    The  court  held: 

"The  defendant  in  error  succeeded  to  all  the  rights  of  the 
city  in  and  to  the  school  property  and  funds  of  the  district, 
and  was  the  proper  party  to  sue  for  and  recover  the  amount 
overpaid  to  Crofton  on  account  of  the  building  of  the  schoot- 
huse." 

In  the  case  under  consideration  the  districts  are  changed  only 
in  name.  The  property  is  the  same  after  the  districts  become 
rural  as  it  was  when  the  districts  were  township  or  special.  Tke 
board  of  education  remains  the  same  until  the  successors  to  tilt 
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members  thereof  are  properly  elected  and  qualified.  There  is  a 
complete  succession  of  interest  passing  from  the  old  to  the  new 
district.  The  old  township  and  special  districts  went  out  of  ex- 
istence by  name  only.  The  rural  districts  came  into  existence  by 
name  only.  There  was  no  legislation  in  relation  to  the  transfer  of 
the  property  and  none  was  needed.  The  boards  continued  to  exer- 
cise their  powers  exactly  the  same  under  the  new  name  as  they  had 
exercised  them  under  the  old.  The  districts  being  creatures  of 
statute,  the  legislature  had  perfect  authority  to  make  the  change. 
I  can  come  to  but  one  conclusion  and  that  is  that  the  property 
of  the  old  township  and  special  school  districts  vested  completely 
in  the  boards  of  education  of  the  rural  school  districts  were  formed 
from  said  old  districts. 


Where  Parents  Move  Into  a  School  District  in  Order  That  They 
May  Have*  the  Advantages  of  the  School  Therein  for  Their  Chil- 
dren and  Intend  to  Move  Back  to  Their  Former  Residence  Which 
is  Their  Permanent  Residence  at  the  End  of  the  School  Term* 
They  Cannot  Be  Said  to  Have  Gained  an  Actual  Residence  in  the 
School  District  to  Which  They  Moved  Solely  for  School  Purposes. 


No.  1534—  (Opinion  Dated  October  25,  1918). 

Hon.  A.  C.  McDougal,  Prosecuting  Attorney,  Woodsfield,  Ohio. 
Der  Sir :    You  request  my  opinion  as  follows : 

"A  number  of  parents  are  moving  into  the  Woodsfield  Vil- 
lage School  District  in  order  that  they  may  have  the  advan- 
tage of  the  Woodsfield  schools  for  their  children.  They  have 
no  property  listed  in  the  Woodsfield  village  school  district  and 
intend  to  move  back  to  their  former  residence,  at  the  close 
of  the  school  term. 

"Under  this  state  of  facts  do  they  gain  residence  for 
school  purposes  so  that  the  Woodsfield  village  sschool  district 
is  compelled  to  educate  them  free  of  charge  ?" 

Section  7681  G.  C,  as  amended  in  107  0.  L.,  62,  provides  in 

part: 

"The  schools  of  each  district  shall  be  free  to  all  youth 
between  six  and  twenty-one  years  of  age  who  are  children, 
wards  or  apprentices  of  actual  residents  of  the  district.  *  *  *" 

* 

"Residence"  may  be  defined  to  be  the  place  where  one's  home 
is  and,  as  used  in  law,  the  word  denotes  the  fact  that  a  person 
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dwells  in  a  given  place.  "Residence"  is  distinguished  from  "domi- 
cile** in  that  "domicile"  always  denotes  permanency  of  habitation, 
while  residence,  if  actual,  may  be  of  a  temporary  nature,  but  not 
necessarily  so. 

In  State  ex  rel  v.  Kuhn,  8  O.  N.  P.,  197,  the  question  of  resi- 
dence for  school  purposes  was  under  consideration.  Certain  per- 
sons were  living  in  the  district  of  Cincinnati,  and  the  question  was 
whether  or  not  certain  school  privileges  should  be  extended  to  them 
without  charge.    On  page  199  the  court  says: 

"Referring  to  the  standard  laid  down  by  the  terms  of  the 
gift  by  Mr.  McMicken,  the  law,  and  the  rules  and  regulation 
of  the  University  for  free  tuition,  we  find  it  is  confined  to 
bona  fide  residents  of  Cincinnati.  *  *  *  *  'Residence'  is 
the  favorite  term  employed  by  the  American  legislator  to 
express  the  connection  between  person  and  place,  its  exact 
signification  being  left  to  construction  to  be  determined  from 
the  context  and  the  apparent  object  to  be  attained  by  the 
enactment.  'Residence'  when  used  in  statutes  is  generally 
eonstrued  to  mean  'domicile'.      *    * 

"In  general,  the  term  'residence'  implies  the  place  of 
domicile,  the  place  where  a  person  has  his  home,  and  where 
he  has  gained  a  residence.  Horton  vs.  Horner,  per  Birchard, 
C.  J.,  16  O.,  148. 

"The  word  'residence'  as  used  in  the  constitution  has  sub- 
stantially the  meaning  of  'habitation',  'domicile'  or  place  of 
abode.    Sturgeon  vs.  Korte,  Boynon,  J.,  34  O.  S.,  534. 

"What  constitutes  a  person  a  resident  of  Ohio,  for  the 
purpose  of  voting,  or  admission  to  the  public  schools  or  benevo- 
lent institutions  of  the  state,  for  the  administration  of  estates, 
and  in  other  cases,  has  been  a  frequent  matter  for  considera- 
tion. There  is  no  substantial  difference  between  the  words 
residence  and  domicile  in  regard  to  these  matters,  though  they 
are  not  always  synonyms.    *    *    * 

"Domicile  is  said  to  have  its  nearest  equivalent  in  untech- 
nical  or  colloquial  language  in  the  word  'home'.  *  *  *  'Dom- 
icile' expresses  the  legal  relation  existing  between  a  person 
and  the  place  where  he  has,  in  contemplation  of  every  law,  his 
permanent  home.  *  *  *  Every  person  must  have  a  domicile 
somewhere.  No  person  can  at  the  same  time  have  more  than 
one  domicile.  *  *  The  abandonment  or  change  of  domicile 
is  a  proceeding  of  a  very  serious  nature,  and  an  intention  to 
make  such  a  change  requires  to  be  proved  by  very  satisfactory 
evidence.    Jacobs  on  Domicile,  sec:  124.    *  ■*    * 

"One  who  goes  to  a  place  for  the  sole  purpose  of  attending 
a  school  or  university,  intending  to  remain  for  a  limited  time, 
ctoes  not  thereby  gain  a  domicile.  His  stay  is  only  temporary, 
and  is  to  be  treated  like  any  other  temporary  residence.  It 
sometimes  happens,  however,  that  when  study  is  one  of  the 
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purposes,  or  even  the  main  purpose  of  residence  in  a  place, 
there  exists  the  ulterior  intention  of  remaining  there  perma- 
nently after  the  period  of  study  is  at  an  end.  In  such  case 
there  can  be  no  doubt  that  domicile  is  acquired.  Up  to  this 
point  the  case  of  a  student  differs  in  nothing  from  that  of  any 
other  person.  He  does  not  gain  a  domicile  by  intention  to 
reside  temporarily,  and  he  does  gain  a  domicile  by  intention 
to  reside  permanently ;  and  where  his  intention  clearly  appears, 
the  fact  of  his  studentship  is  of  no  significance  whatever.  But 
when  we  come  to  consider  residence  as  a  proof  of  animus 
manendi,  we  are  met  by  the  fact  that  the  residence  of  a  stu- 
dent is  usually  temporary;  and  as  hence  results  the  presump- 
tion that  the  residence  of  the  particular  student  is  also  tem- 
porary, it  is  necessary,  in  order  to  show  the  acquistion  of 
domicile  in  the  particular  case,  to  overcome  this  presumption 
by  suitable  evidence.  This  is  the  ratio  of  all  the  cases  in 
which  the  question  of  the  domicile  of  students  has  been  con- 
sidered. *    *    * 

"I  am  therefore  of  the  opinion  that  under  Charles  Mc- 
Micken's  will,  the  statute  R.  S.  4100,  and  the  rules  and  regula- 
tions of  the  University  of  Cincinnati,  Jacob  H.  Kapplan  is 
entitled  to  free  tuition." 

It  will  be  noted  that  while  the  court  in  the  above  case  started 
out  to  distinguish  "residence"  and  "domicile,"  but  concludes  that 
a  domicile  has  been  acquired  by  the  student,  he  bases  his  conclusion 
upon  the  fact  of  the  student's  intention.  It  is  plain  in  our  case 
that  the  parents  of  the  children  who  desire  to  attend  the  Woods- 
field  village  school  do  not  intend  to  change  their  domicile.  They 
are  mere  temporary  residents  at  Woodsfield  so  that  their  children 
may  live  with  them  while  attending  school,  and  in  that  the  case  is 
different  from  the  Cincinnati  case  above  cited.  In  the  Cincinnati 
case  the  court  found  not  only  the  residence  but  the  domicile  of  the 
student  to  be  in  Cincinnati,  but  in  our  case  the  domicile  is  conceded 
to  be  outside  of  Woodsfield  and  with  only  a  temporary  school  resi- 
dence within.  It  is  also  true  that  the  section  of  the  statute  under 
consideration  here  is  different  from  the  section  of  the  statute  under 
consideration  in  the  Cincinnati  case,  in  that  in  our  statute  the 
words  used  are  "actual  residence/9  while  the  statute  in  the  Cin- 
cinnati case  read  "citizens."  A  person  may  actually  be  a  resident 
of  a  particular  place  and  yet  not  be  a  citizen  of  that  place. 

In  Hart  v.  Iindsey,  17  N.  H.,  235,  it  is  held: 

"When  a  person  has  a  fixed  abode  where  he  dwells  with 
his  family,  there  can  be  no  doubt  as  to  the  place  where  he 
resides.  The  place  of  his  personal  and  legal  residence  are  the 
same.    So,  when  a  person  has  no  permanent  habitation  or 
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family,  but  dwells  in  different  places  as  he  happens  to  find 
employment,  there  can  be  no  doubt  as  to  the  place  where  he 
resides.  He  must  be  considered  as  residing  where  he  actually 
or  personally  resides.  But  some  individuals  have  permanent 
habitations  where  their  families  constantly  dwell,  yet  pass  a 
great  portion  of  their  time  in  other  places.  Such  persons 
have  a  legal  residence  with  their  families,  and  a  personal  resi- 
dence in  other  places ;  and  the  word  'reside'  may,  with  respect 
to  them,  be  used  to  denote  either  their  personal  or  their  legal 
residence." 

If,  following  the  above,  we  were  to  determine  the  actual  resi- 
dence of  the  person,  it  will  be  noted  that  the  court  uses  the  same 
synonymously  with  "personally";  that  is  to  say,  the  person  actu- 
ally resides  at  places  other  than  the  permanent  habitation  of  his 
family,  and  while  it  will  be  admitted  the  permanent  habitation  of 
the  school  children  and  their  parents  is  not  in  Woodsfield,  but  in 
the  school  district  in  which  the  permanent  home  is  located,  yet 
they  do  personally  reside,  for  the  time  being  at  least,  in  Woods- 
field,  which,  under  the  above  reasoning,  would  be  ftieir  actual  place 
of  residence. 

,    It  is  held,  however,  in  State  v.  Selleck,  76  Nebr.,  750,  that: 

*,  "The  exact  meaning  of  the  word  residence  often  depends 

*   upon  the  connection  in  which  it  is  used." 

So  that,  while  a  person  might  have  a  residence  for  a  particular 
purpose  at  one  place,  yet  for  some  other  purpose  his  residence 
would  be  at  another.  It  is  the  actual  residence  of  the  debtor  and 
not  his  domicile  which  determines  the  status  of  parties  in  attach- 
ment proceedings  (3  O.  C.  (n.  s.)  51) ;  and  the  residence  of  one  who 
is  serving  a  sentence  of  imprisonment  is  for  the  purpose  of  the 
service  of  summons  in  the  county  where  the  prison  is  located  and 
service  upon  him  in  a  suit  brought  in  that  county  renders  service 
valid  upon  co-defendants  in  the  county  where  they  reside.  (2  O. 
N.  P.  (n.  s.),  368.)  On  the  other  hand,  an  elector's  residence  is 
where  his  habitation  is  fixed  and  to  which,  when  absent,  he  intends 
to  return.     (51  Bull.,  30.) 

In  considering  the  question  of  residence  for  school  purposes, 
this  department  held  in  Opinion  No.  1140,  rendered  under  date  of 
April  13,  1918,  that  any  child  who  lives  in  a  district  temporarily, 
or  simply  to  establish  a  school  residence,  or  who  resides  in  the 
district  only  during  the  time  school  is  in  session,  does  not  establish 
a  residence  for  school  purposes  in  such  district. 
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The  above  view  is  also  taken  by  the  author  in  Jacobs  on 
Domicile,  section  325. 

While  it  is  the  object  of  our  laws  that  every  child  should  have 
a  free  education  in  the  state  of  Ohio,  yet  it  cannot  be  said  that  it 
is  the  policy  of  the  law  to  permit  parents  to  pay  taxes  in  one  school 
district,  and  whose  children  are  enumerated  therein  for  school 
purposes,  and  whose  actual  place  of  residence  is  there  located,  to 
move  into  another  school  district  during  the  school  year  simply 
to  escape  the  payment  of  tuition  therein.  Such  parents  cannot  be 
said  to  be  actual  residents  of  such  school  district. 

Answering  your  question  specifically,  then,  I  advise  you  that 
where  parents  move  into  a  school  district  in  order  that  they  may 
have  the  advantages  of  the  schools  therein  for  their  children,  and 
intend  to  move  back  to  the  former  residence,  which  is  their  per- 
manent residence,  at  the  end  of  the  school  term,  they  cannot  be 
said  to  have  gained  an  actual  residence  in  the  school  district  to 
which  they  move  solely  for  school  purposes. 


A  Board  of  Education  is  Not  Authorized  by  the  School  Laws  of 
Ohio,  to  Lease  the  School  Property  Under  Its  Control  for  Oil  and 
Gas  Purposes. 


No.  1529— (Opinion  Dated  October  21,  1918). 

Hon.  Frank  B.  Pearson,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 

Dear  Sir:  A  communication  comes  to  me  from  the  president 
of  a  board  of  education,  and  it  seems  to  me  that  the  question  therein 
is  of  such  general  public  interest  that  my  answer  thereto  should  be 
directed  to  you.    The  communication  reads  in  part : 

"They  have  secured  a  very  good  gas  well  one-quarter 

mile  from  I school  and  the  company  is  anxious  to  lease 

our  school  grounds.  They  offer  to  put  a  well  in  immediately 
or  to  pay  $200.00  per  year  as  rental  and  to  furnish  free  gas 
for  the  use  of  the  school  until  such  well  is  drilled.  While 
there  is  no  law  about  the  board  leasing  school  grounds,  could 
it  be  implied  where  the  board  bought  the  ground  as  in  this 
case  ?" 

The  question  involves  a  consideration  of  those  sections  of  the 
General  Code  which  refer  to  the  securing  and  the  use  of  school 
property.    Section  4749  G.  C.  provides  that : 
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"The  board  of  education  of  each  school  district  *  *  * 
shall  be  a  body  politic  and  corporate,  and,  as  such,  capable  of 
suing  and  being  sued,  contracting  and  being  contracted  with, 
acquiring,  holding,  possessing  and  disposing  of  real  and  per- 
sonal property  *  *  *  and  of  exercising  such  other  powers 
and  privileges  as  are  conferred  by  this  title  and  the  laws  relat- 
ing to  the  public  schools  of  this  state/9 

Under  the  above  section  a  board  of  education  may  acquire, 
hold  and  dispose  of  real  and  personal  property,  and  section  7620 
provides  that: 

'The  boards  of  education  of  a  district  may  build,  enlarge, 
repair  and  furnish  the  necessary  schoolhouses,  purchase  or 
lease  sites  therefor,  or  rights  of  way  thereto,  or  purchase  or 
lease  real  estate  to  be  used  as  playgrounds  for  children,  or 
rent  suitable  schoolrooms,  provide  the  necessary  apparatus 
and  make  all  other  necessary  provisions  for  the  schools  under 
its  control.  It  also  shall  provide  fuel  for  schools,  build  and 
keep  in  good  repair  fences  inclosing  such  schoolhouses  *  *  * 
and  make  all  other  provisions  necessary  for  the  convenience 
and  prosperity  of  the  schools  within  the  subdistricts." 

Under  the  provisions  of  this  section  power  is  granted  to  boards 
of  education  to  provide  schoolhouses,  rights  of  way  thereto  and 
playgrounds  for  the  children,  and  to  make  all  necessary  provisions 
for  the  schools  under  the  control  of  such  boards.  Nowhere  in  the 
statute  is  there  any  authority  granted  to  boards  of  education  to 
grant  leases  of  school  lands  or  school  property.  In  this  the  powers 
granted  to  boards  of  education  are  more  limited  than  are  the  powers 
which  are  granted  to  county  commissioners,  for  section  2486  pro- 
vides that  when  in  their  opinion  the  county  would  be  benefited 
thereby,  the  commissioners  may  make,  execute  and  deliver  con- 
tracts or  leases  to  mine  iron  ore,  stone,  coal,  petroleum,  salt  and 
other  minerals,  upon  lands  owned  by  such  county,  thus  giving  to 
boards  of  county  commissioners  full  and  complete  authority  to 
lease  county  property  for  oil  or  gas  purposes. 

It  has  been  held  by  our  courts  numerous  times  that  boards  of 

education,  being  corporate  bodies,  hold  the  school  property  in  trust 

for  the  uses  and  purposes  to  which  it  is  designed  by  law  and  for 

no  other  purposes,  and  that  a  corporation  can  exercise  only  such 

powers  as  are  expressly  conferred  upon  it  and  are  incidental  to  the 

powers  expressly  conferred. 

8  Ohio,  257; 

5  O.  S.,  59; 

12  O.  S„  601. 
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That  is  to  say,  a  board  of  education  which  is  authorized  to 
purchase  real  estate  would,  by  inference,  be  authorized  to  accept 
deeds  to  such  real  estate.  But  a  lease  of  real  estate  for  a  purpose 
other  than  that  granted  by  statute  would  not  be  held  to  be  a  power 
necessarily  inferred  from  the  power  to  purchase  for  school  pur- 
poses. I  know  of  no  case  in  Ohio  directly  covering  this  matter,  but 
in  Weir  v.  Day,  35  Ohio  St.,  143,  the  board  of  education  attempted  to 
lease  a  public  school  house  to  persons  who  desired  to  run  a  private 
school.    In  the  syllabus  of  said  case  the  court  say : 

1.  "Boards  of  education  are  invested  with  the  title  to 
the  property  of  their  respective  districts  in  trust  for  the  use 
of  public  schools,  and  the  appropriation  of  such  property  to 
any  other  use  is  unauthorized." 

2.  "A  lease  of  a  public  schoolhouse  for  the  purpose  of 
having  a  private  or  select  school  taught  therein  for  a  term  of 
weeks,  is  in  violation  of  the  trust ;  and  such  use  of  the  school- 
house  may  be  restrained  at  the  suit  of  a  resident  taxpayer  of 
the  district." 

If  the  building  could  not  be  used  for  private  school  purposes, 
naturally  it  would  follow  that  it  could  not  be  used  for  purposes 
other  than  the  conduct  of  a  school  or  other  commercial  purposes. 

I  do  find  a  case,  however,  bearing  directly  upon  your  question, 
viz.,  Herald  et  al.  v.  Board  of  Education,  66  S.  E.,  102  W.  Va.) ,  the 
syllabus  of  which  reads : 

"Residents  and  taxpayers  in  a  school  district,  being  pat- 
rons of  a  free  school  therein,  suing  for  themselves  and  all 
others  similarly  circumstanced,  may  sustain  a  chancery  suit 
to  annul  a  lease  of  a  school  lot  for  oil  and  gas,  as  unauthorized 
and  void,  made  by  a  board  of  education,  and  enjoin  the  use 
of  the  lot  for  such  purpose. 

"A  board  of  education  is  a  quasi  public  corporation,  exist- 
ing only  under  statute,  having  only  the  powers  given  by  stat- 
ute, and  such  implied  powers  as  are  absolutely  necessary  to 
execute  such  express  powers.  It  cannot  engage  in  business 
or  make  contracts  outside  its  functions  touching  education. 
It  cannot  lease  a  schoolhouse  lot  for  production  of  oil  and  gas/9 

In  that  case  the  board  of  education  had  leased  a  schoolhouse 
lot  for  oil  and  gas  purposes.  Suit  was  brought  by  Herald,  et  al.,  to 
annul  the  lease.  The  plaintiffs  prevailed,  the  syllabus  above  quoted 
stating  the  full  conclusions  of  the  court. 

My  predecessor,  Hon.  Timothy  S.  Hogan,  rendered  an  opinion  in 
1913,  found  in  the  Annual  Reports  of  the  Attorney  General  for  that 
year,  Val.  2,  page  1508,  on  the  question  as  to  whether  or  not  boards 
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of  education  had  the  right  to  lease  part  of  the  real  estate  which 

was  not  used  for  school  purposes.    The  syllabus  of  said  opinion 

reads: 

"Section  4749,  General  Code,  which  enumerates  the  power 
of  the  board  of  education  with  reference  to  acquiring,  holding, 
possessing  and  disposing  of  real  and  personal  property,  does 
not  include  any  provision  for  the  leasing  of  such  property  by 
the  board,  and  as  the  statutes  nowhere  prescribe  the  manner 
of  executing  such  a  lease,  the  board  cannot  be  held  to  possess 
such  power. 

It  seems  to  be  the  universal  rule  followed  by  courts  in  Ohio 
that  school  property  cannot  be  used  for  other  than  strictly  school 
purposes  unless  otherwise  authorized  by  statute.  To  this  end  the 
legislature  made  provision  in  sections  7622-1  et  seq.  that  school- 
houses  might  be  used  as  recreation  centers  and  for  civic,  social  and 
grange  meeting  places.  Without  such  statutory  authority  the 
school  property  could  not  be  used  for  such  purposes. 

Provision  is  also  made  for  the  leasing  of  school  and  ministerial 
lands,  that  is,  state,  school  and  ministerial  lands,  but  that  authority 
does  not  cover  the  property  which  is  held  by  local  boards  of  educa- 
tion. I  can  come  to  but  one  conclusion,  therefore,  and  that  is  that 
a  board  of  education  is  not  authorized,  by  our  school  laws,  to  lease 
schoor  property  under  its  control  for  oil  and  gas  purposes 
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No.  75773— Mills  Brothers,  Plaintiff,  vs.  The  C.  C.  C.  &  St.  L.  Ry. 
Co.,  Defendant. 


Kinkead,  J. 

This  proceeding  comes  into  this  court  from  the  Public  Utilities 
Commission. 

Mills  Brothers  filed  a  complaint  before  the  Utilities  Commission 
stating  that  they  were  located  at  Springfield,  Ohio,  and  were  en- 
gaged in  the  purchase  and  sale  of  materials;  that  from  April  25, 
1914  to  January  31,  1917,  there  was  shipped  over  defendant's  line 
from  Gypsum,  Ohio,  to  Springfield,  Ohio,  96  cars  of  wall  plaster  at 
a  rate  of  7  cents  per  100  pounds  on*  carload  lots.  It  is  said  that  this 
rate  was  in  effect  until  January  15,  1915,  at  which  time  it  was  ad- 
vanced to  7.4  cents  per  100  pounds.  The  same  tariff  named  a  rate 
of  h\L  cents  per  100  pounds  on  the  same  commodity  from  Gypsum 
to  Columbus  via  the  same  rpute,  which  was  advanced  to  5.8  cents 
per  100  pounds. 

This  business  it  was  stated  was  permitted  to  move  either  via 
Sandusky  or  Toledo,  Ohio,  the  haul  from  Gypsum  to  Springfield  it 
is  claimed  would  be  within  the  haul  from  Gypsum  to  Columbus. 

Under  Section  8988,  General  Code,  it  is  claimed  to  be  unlawful 
to  charge  a  higher  rate  on  business  from  Gypsum  to  Springfield 
than  from  Gypsum  to  Columbus,  in  view  of  the  fact  that  business 
for  Columbus  would  move  through  Springfield. 

It  is  claimed  that  an  overcharge  of  $727.68  was  made  on  the 
shipments. 

The  Commission  sustained  the  complaint  and  found  that  com- 
plainant had  a  valid  and  existing  claim  against  defendant  in  the 
sum  of  $727.00  and  ordered  that  the  findings  be  certified  to  the 
clerk  of  this  court. 

It  is  claimed  that  Section  579  is  unconstitutional. 

This  provision  of  statute  applicable  to  this  case  provides  that 

"All  claims,  charges  or  demands  against  a  railroad,  *  *  * 
for  overcharges  upon  a  shipment,  *  *  *  if  not  paid  within 
sixty  days  from  the  date  of  filing  thereof  with  such  railroad, 
may  be  submitted  to  the  (Utility)  Commission  by  a  formal 
complaint  *  *  *  verified  *  *  *  accompanied  by  sworn  state- 
ments of  *  *  *  witnesses    *    *    *    The  answer  of  the  railroad 
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*  *  *  may  be  accompanied  with  affidavits  of  *  *  *  wit- 
nesses. *  *  *  The  Commission  shall  proceed  summarily  to 
examine  the  complaint  answer,  reply  and  affidavits,  and  shall 
determine  the  existence  and  validity  of  the  claim  presented. 
If  it  find  in  favor  of  *  *  *  claimant  it  shall  certify  its  find- 
ings to  the  clerk  of  Common  Pleas/'  etc. 

Section  580  provides  that: 

"Within  thirty  days    *    *    *    the  railroad  may  by  motion 
cause  the  same  to  be  docketed  as  a  civil  action  in  said  court 

*  *  *  and  the  case  may  be  advance  for  immediate  trial.  If 
no  motion  is  filed,  the  clerk  shall  enter  up  the  finding  and  judg- 
ment of  the  commission  as  a  judgment  and  the  same  shall  be 
in  all  respects  treated  as  a  judgment  at  law  with  all  the  inci- 
dents thereof  and  upon  which  execution  may  issue  as  in  other 
cases.  If  said  matter  is  docketed  for  trial  the  action  shall  pro- 
ceed as  in  other  civil  actions  for  damages  except  that  upon  trial 
thereof  a  copy  of  the  findings  and  order  of  the  commission,  duly 
certified,  etc.,  shall  be  competent  testimony  and  shall  be  prima 
facie  evidence  of  the  facts  therein  stated." 

It  is  contended  by  counsel  for  the  railway  company  that  the 
Commission  did  not  have  jurisdiction  and  power  to  hear  and  deter- 
mine the  question  presented  by  the  complaint  and  evidence,  because 
it  was  essential  to  consider,  construe  and  apply  Section  8988,  Gen- 
eral Code;  that  it  was  only  contemplated  that  the  Commission 
should  compute  freight  charges  according  to  the  tariffs  and  deter- 
mine such  overcharges  as  may  thus  be  computed  and  which  does  not 
involve  the  hearing  and  determining  of  legal  issues  and  questions 

such  as  are  trials  in  Courts  of  law. 

The  question  presented  by  the  complainant  and  the  facts  is 

whether  there  has  been  discrimination  under  Section  8988,  General 

Code.     This  provision  of  statute  provides  that  no  railroad 

"shall  charge  or  receive  for  transportation  in  freight  for  any 
distance  *  *  *  a  larger  sum  than  is  charged  by  the  same 
company  *  *  *  for  the  transportation  in  the  same  direction, 
of  freight  of  same  class  or  kind,  for  an  equal  or  greater  distance 
over  the  same  road  and  connecting  lines  of  road/' 

Section  8988  provides  that  every  company  which  violates  that 
provision  shall  forfeit  and  pay  to  the  party  aggrieved  a  sum  equal 
to  double  the  amount  of  the  overcharge,  etc.,  to  be  recovered  in  a 
civil  action  brought  in  the  name  of  the  state,  etc. 

An  overcharge  is  interpreted  by  the  Interstate  Commerce  Com- 
mission as  a  charge  collected  in  excess  of  the  tariff  rates.  Tyson, 
etc.,  Co.  v.  Aberdeen,  etc.,  Ry.,  17  I.  C.  C,  330,  332 ;  Copper  Queen 
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Con.  Min.  Co.  v.  L.  &  N.  R.  R.  Co.,  Unrep.  Op.,  279;  Hendrie,  etc., 

Mfg.  Co.  v.  S.  Ry.  Co.,  Unrep.  Op.,  380;  Morris  v.  Ry.  Co.,  Unrep. 

Op.,  411. 

Judge  Johnson  in  Taylor  Williams  Coal  Co.  v.  Utilities  Com.,  97 

O.  S.,  states : 

"The  term  'overcharge'  is  not  defined  by  statute,  but  prior 
to  the  passage  of  Section  579,  Gen.  Code,  it  had  come  to  have 
an  accepted  meaning  when  used  in  connection  with  the  subject 
matter  of  that  section.  The  authorities  *  *  *  show  (it) 
means  a  charge  collected  above  the  lawful  rate— a  charge  of 
more  than  is  permitted  by  law." 

But  Sections  8988  and  8989  are  penalty  statutes  against  dis- 
criminations, while  overcharge  as  contemplated  by  Sec.  579  seems 
rather  to  be  an  overchage  made  in  excess  of  tariff  rates. 

The  remedy  for  such  claim  of  illegal  discrimination  as  made 
by  plaintiff  in  this  proceeding  is  "by  action  in  a  court  of  competent 
jurisdiction  to  recover  the  amount  lost  by  reason  thereof.  (John- 
son, J.,  in  Taylor  Williams  Co.  v.  Commission.)  The  provision  in 
Section  8989  is  mandatory  that  overcharges  of  the  nature  of  the 
claim  here  asserted  is  that  the  penalty  prescribed  by  Section  8988 
of  a  sum  equal  to  double  the  amount  of  the  overcharge,  and  must  be 
recovered  in  a  civil  action  brought  in  the  name  of  the  state.  » 

It  is  clear  that  Section  579  was  not  intended  to  and  did  not 
affect  Sections  8988  and  8989.  If  such  had  been  the  intent  the 
legislation  would  have-  so  indicated. 

We  cannot  agree  with  counsel  for  plaintiff  that  the  mere  use  of 
the  words  "overcharges  upon  a  shipment"  were  intended  to  super- 
sede the  remedy  so  clearly  provided  by  Sections  8988  and  8989 
which  must  be  brought  in  the  form  of  a  civil  action  and  in  the  name 
of  the  state. 

The  framer  of  the  Utility  Commission  Act  evidently  did  not 
take  Section  8988  and  8989  into  account. 

The  opinion  and  judgment  of  the  court  is  that  the  Utilities 
Commission  did  not  have  jurisdiction  of  the  proceeding,  hence  it  is 
improperly  before  this  court.   This  proceeding  is  dismissed. 
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MOTION  DOCKET 

9886 — Rosamond  S.  Barrier  v. 
George  T.  Barner.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

9888— William  H.  Mercer  et  al.  v. 
Virginia  S.  Mercer.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Columbiana  county  to  certify  its 
record.     Overruled. 

9889 — Charles  McPherson  v.  The 
Morning  Tribune  Co.  et  al.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Columbiana  county  to  cer- 
tify its  record.    Overruled. 

9890— John  L.  King  v.  Wallace  D. 
King  et  al.  Motion  for  an  order  di- 
recting' the  court  of  appeals  of  Co- 
lumbiana county  to  certify  its  record. 
Overruled. 

9891 — Rachel  Willamson  Ripple  v. 
The  Illinois  Surety  Co.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Columbiana  county  to  cer- 
tify its  record.     Overruled. 

9892 — John  DuBois  v.  Perley  Atkin- 
son Coen,  Exr.  Motion  for  an  order 
directing  the  court  of  appeals  of  Bel- 
mont county  to  certify  its  record. 
Sustained. 

9893 — The  G.  H.  Hamilton  Mfg.  Co. 
v.  Emil  Becker.    Motion  for  an  order 

directing  the  court  of  appeals  of  Ma- 
honing county  to  certify  its  record. 
Overruled. 
9894 — Edwin  M.  Paul  et  al.  v.  Frank 


Brown  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Delaware  county  to  certify  its  rec- 
ord.   Overruled. 

9913 — Oscar  A.  Berman  et  al.  v. 
The  Crown  Overall  Mfg.  Co.  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Hamilton  county 
to  certify  its  record.     Overruled. 

9914— J.  H.  Wells  v.  Myrtle  Van- 
nort.  Motion  for  an  order  directing 
the  court  of  appeals  of  Cuyahoga  to 
certify  its  record.     Sustained. 

9916 — The  City  of  Zanesville  v. 
William  E.  Scott.  Motion  for  an 
order  directing  the  court  of  appeals 
ot  Muskingum  county  to  certify  its 
record.     Overruled. 

9917— The  P.  C.  C.  &  St.  L.  Ry.  Co. 
v.  Elizabeth  Hawkins,  Admx.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Greene  county  to  certify 
its  record.  Overruled. 
9919 — Adam  Lackey  v.  R.  B.  Ander- 
son, Guardian.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Allen  county  to  certify  its  record. 
Overruled. 

9933 — The  Standard  Slag  Comany 
v.  Harry  C.  Warrick  et  al.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Columbiana  county  to 
certify  its  record.     Sustained. 

9939 — Morris  U.  Bernheim  v.  Edgar 
Stark,  Extr.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 
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NEW    CORPORATIONS 

Abt  Co.,  Akron,  $10,000.  Irene 
Chapman,  Theresia  Kenkel,  Edna  C. 
Abt,  Mabel   McCarty,  Arthur  L.  Abt. 

Buckeye  Mineral  Products  Co., 
Cleveland,  $10,000.  Ben  Feniger, 
Frank  Strauss,  Jacob  Strauss,  M.  W. 
Kastriner,  E.  Mohlar. 

Insurance  Credit  System  Co.,  Day- 
ton, $150,000.  William  C.  Packham, 
G.  A.  McHenry,  C.  W.  Collins,  C.  J. 
Engesser,  P.  E.  Venuti. 
Moyer  Brothers  Co.,  East  Liverpool, 
$50,000.  Maurice  Moyer,  Nona  Mack- 
all,  John  W.  Fowler,  I.  D.  Mayer,  R. 
G.  Thompson. 

Owl  Creek  Coal  Co.,  Murray,  $36r- 
000.  Vance  Webb,  Charles  Shultz, 
E.  W.  Davis,  Lewis  Green,  L.  P.  Moo- 
ney,  J.  W.  Green. 

Polsky  Building  Co.,  Akron,  $100,- 
000.  H.  C.  Polsky,  D.  A.  Polsky,  H..E. 
Andreas,  C.  G.  Wise,  L.  I.  Moore. 

Rapid  Flat  Builders  Co.,  Akron,  $10,- 
000.  L  H.  Duckworth,  J.  R.  Sander- 
fer,  R.  G.  Hitt,  J.  H.  Franklin,  George 
C.  Cook. 

Cleveland  Merrill  Apartments  Co., 
Cleveland,  $50,000.  H.  E.  Durbin, 
Gertrude  L.  Ely,  J.  L.  Cam t hers, 
Blanche  D.  Russell,  Maude  A.  Smith. 

Hough  Block  &  Sand  Co.,  Youngs- 
town,  $20,000.  John  A.  Hough,  J.  W. 
Powers,  John  J.  Weitz,  Joseph  F. 
Moore,  J.  J.  Hough. 

Wm.  E.  Good  Transfer  Co.,  Dayton, 
$10,000.  William  E.  Good,  Mary  F. 
Good,  Lawrence  A.  Good,  H.  Byrne 
Good,  Grace  M  Good. 

Morrison  Dry  Goods  Co.,  Delaware, 
$40,000.  W.  A.  Morrison,  Edgar  T. 
Morrison,  J.  H.  Morrison,  Carrie  D. 
Morrison,  Evelyn  J.  Morrison. 

West  Sixth  Street  Realty  Co., 
Cleveland,  $25,000.  A.  Cullen,  H.  A. 
Mullen,  J.  G.  Bachman,  J.  H.  Kellogg, 
H.  A.  Hauxhurst. 

Boclld-East-Eighth  Street  Co.,  Cleve- 
land, $100,000.  J.  M.  Berne,  J.  M.  Ul- 
mer,  E.  L.  Mueller,  C.  I.  McGowan. 
W.  L.  Ulmer.     (Real  estate.) 

Cleveland  Advocate  Publishing  Co., 
Cleveland,  $10,000.  Ormond  A.  Foote, 
Woodworth  M.  Wright,  Samuel  E. 
Woods,  Daniel  D.  Fowler,  B.  H.  Law- 
rence. 


Karp   Iron   and    Metal   Co.,     Cleve- 
land, $10,000.  M.  Holben,  A.  M.  Green, 
I.  Sagalovitz,    Phillip     F.     Porris,   J. 
Karp. 

H-K-M  Coal  Co.,  Akron,  $50,000. 
Adolph  Hauer,  Josef  Manncz,  Frank 
M.  Kobetlts,  Wm.  Boer,  Emanuel 
Weiss. 

Bfshop  Garage  Co.,  Chagrin  Falls, 
$10,000.  M.  Bishop,  J.  W.  Harvey, 
H.  D.  Bishop,  W.  E.  Weldin,  A.  E. 
Huggett. 

Wellston  Ice  Co.,  Wellston,  $75,000. 
S.  S.  Wortley,  Jr.,  E.  M.  Kellhofer,  J. 
D.  Withgott,  Donna  E.  Focaker,  Wal- 
ter W.  Boulger. 

Trumbull  Baking  Co.,  Warren,  $80,- 
000.  Tob  Fogadore,  Mary  Fogadore, 
Peter  Lucarakis,  John  G.  Roncea, 
Nick  Bollas. 

Licking  Telephone  Co.,  Mt.  Vernon, 
$10,000.  Frank  E.  Kirby,  W.  -S.  Sapp. 
C.  S.  Sapp,  Banner  M.  Allen,  Wendell 
W.  Stillwell. 

Export  Coal  and  Mining  Co.,  Day- 
ton, $50,000.  Jose  Cunn'l  de  Flguer- 
ola,  R.  M.  Franklin,  W.  S.  Carr,  C.  M. 
Schroeder,  J.  A.  Wortman. 

Increases 

Hob  Oil  &  Gas  Co.,  Jefferson,  $5,000 
to  $25,000. 

Herschede  Hall  Clock  Co.,  Cincin- 
nati, $150,000  to  $300,000. 

Sidney  Telephone  Co.,  Sidney,  $150,- 
000  to   $184,500. 

Spicer  Oil  &  Gas  Co.,  Logan,  $35,000 
to  $45,000. 

Corner  Realty  Co.,  Cleveland,  $35,- 
000  to  $85,000. 

Dayton  Steel  Foundry  Co.,  Dayton. 
$50,000  to  $750,000. 

Shelby  Building  and  Loan  Co.,  Shel- 
by,  $500,000   to  $1,000,000. 

Zak  Bros.  Co.,  Cleveland,  $95,000  to 
$100,000. 

Hazel  Ridge  Coal  Co.,  Nelsonville, 
$15,000  to  $50,000. 

Consolidated  Products  Co.,  Cleve- 
land, $100,000  to  $200,000. 

Associated  Bakeries  Co.,  Cleveland, 
$10,000  to  $30,00. 

Decrease 

United  Fruit  Auction  Co.,  Cincin- 
nati, $20,000  to  $40,000. 

Jackson  Medicine  Co.,  Zanesville, 
$100,000  to  $75,000. 
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No.  212 — In  the  Matter  of  the  Complaint  and  Appeal  of  The  Cleve- 
land Light  &  Power  Company  from  Ordinance  Number  32,063, 
Passed  by  the  Council  of  the  City  of  Cleveland,  March  16th,  1914, 
Fixing  the  Maximum  Electric  Light  Rate  in  the  City  of  Cleveland 
at  Three  Cents  ($0.03)  per  Kilowatt  Hour. 

No.  213 — In  the  Matter  of  the  Complaint  of  M.  A.  Bradley,  Doing 
Business  as  The  Bradley  light  &  Power  Company,  vs.  the  En- 
forcement of  Ordinance  No.  32,063,  Passed  by  the  Council  of  the 
City  of  Cleveland  cm  March  16, 1914. 

No.  214 — In  the  Matter  of  the  Complaint  of  The  Caxton  Power  Co. 
vs.  the  Enforcement  of  Ordinance  No.  32,063,  Passed  by  the  Coun- 
cil of  the  City  of  Cleveland  on  March  16,  1914. 

No.  239 — In  the  Matter  of  the  Complaint  and  Appeal  of  The  Arcade 
Service  Company  from  Ordinance  No.  32,063,  Passed  by  the  Coun- 
cil of  the  City  of  Cleveland,  March  16, 1914,  Fixing  the  Maximum 
Electric  Light  Rate  in  the  City  of  Cleveland  at  Three  Cents 
($0.03)  per  Kilowatt  Hour. 


(Dated  November  8,  1918.) 

This  day  said  proceedings  came  on  for  consideration  upon  the 
respective  appeals  of  said  The  Cleveland  Light  and  Power  Company ; 
M.  A.  Bradley,  doing  business  as  The  Bradley  Light  and  Power  Com- 
pany; The  Caxton  Power  Company,  and  the  Arcade  Service  Com- 
pany,  from  an  ordinance,  passed  March  sixteenth,  1914,  by  the 
Council  of  the  City  of  Cleveland,  Ohio,  fixing  the  maximum  electric 
light  rate  in  the  City  of  Cleveland,  Ohio ;  and  the  Commission,  by 
order  duly  made  and  entered  in  proceeding  No.  210,  upon  the  appeal 
of  The  Cleveland  Electric  Illuminating  Company  from  said  ordi- 
nance, having  found  and  determined  that  the  maximum  rate  of  three 
cents  per  kilowatt  hour  for  electricity,  for  electric  light,  so  fixed  by 
said  ordinance,  is  unjust  and  unreasonable,  and  ordered  substituted 
therefor  a  maximum  rate  of  ten  cents  per  kilowatt  hour,  it  is 

Ordered,  That  rates,  charges  or  prices  not  greater  or  in  excess 
of  the  maximum  rate,  price  of  charge  so  found  and  determined  by 
the  Commission  to  be  just  and  reasonable,  be  maintained  and  fol- 
lowed by  said  The  Cleveland  Light  and  Power  Company ;  the  said 
M.  A.  Bradley,  doing  business  as  The  Bradley  Light  and  Power  Com- 
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pany ;  said  The  Caxton  Power  Company  and  said  The  Arcade  Service 
Company  for  furnishing  electrical  energy  for  electric  lighting  to  the 
citizens  and  private  consumers,  and  to  the  public  buildings,  grounds, 
streets,  lanes,  alleys,  avenues  and  market  places  in  the  City  of  Cleve- 
land, Ohio,  for  public  and  private  service,  for  and  during  the  life  of 
the  ordinance  herein  complained  of  and  appealed  from,  or  until  such 
other  time  as  this  Commission  shall,  as  hereinafter  provided,  fix 
and  prescribe  other  and  different  rates  and  charges  for  the  furnish- 
ing of  such  service ;  and  said  The  Cleveland  Light  and  Power  Com- 
pany, said  M.  A.  Bradley ;  doing  business  as  The  Bradley  Light  and 
Power  Company,  said  The  Caxton  Power  Company  and  said  The 
Arcade  Service  Company,  hereby  are  notified,  directed  and  required 
to  furnish  their  product  to  consumers  thereof  and  for  public  and 
private  purposes  in  said  City  of  Cleveland,  Ohio,  for  and  during-  said 
period.     It  is  further, 

Ordered,  That  this  Commission  retain  jurisdiction  of  this  pro- 
ceeding and  investigation  throughout  the  term  of  the  ordinance 
fixing  the  rate  which  is  complained  of,  with  full  power  to  require 
reports  to  be  made  by  said  The  Cleveland  Light  and  Power  Company, 
the  said  M.  A.  Bradley,  doing  business  as  The  Bradley  light  and 
Power  Company,  said  The  Caxton  Power  Company  and  said  The 
Arcade  Service  Company,  covering  their  financial  transactions,  and 
with  full  power  to  require  a  modification  or  readjustment  of  their 
schedules  or  a  change  in  the  rates  thereof,  if  it  shall  become  appar- 
ent from  actual  operation  that  the  same  should  be  changed,  modified 
or  readjusted  to  carry  out  the  purposes  of  this  order. 


No.  1548 — In  the  Matter  of  the  Application  of  B.  H.  Kroger,  O.  H. 
Dichman  and  Leo  J.  Van  Lahr,  a  Bondholders'  Committee,  Organ- 
ized for  the  Purpose  of  Purchasing  the  Properties  Heretofore 
Owned  and  Operated  by  The  Cincinnati,  Milford  and  Loveland 
Traction  Company  and  Protecting  the  Rights  of  the  Bondholders 
of  Said  Company,  and  The  Cincinnati,  Milford  and  Blanchester 
Traction  Company,  a  Corporation-  Organized  Under  the  Laws  of 
Ohio,  for  the  Purpose  of  Purchasing  Said  Properties.  Prayer 
Granted. 


(Dated  November  6,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  joint  application  of  B.  H.  Kroger, 
O.  H.  Dickman  and  Leo  J.  Van  Lahr,  (a  Bondholders'  Committee, 
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organized  for  the  purpose  of  purchasing  the  properties  heretofore 
owned  and  operated  by  The  Cincinnati,  Milford  and  Loveland  Trac- 
tion Company  and  protecting  the  rights  of  said  company,)  and  The 
Cincinnati,  Milford  and  Blanchester  Traction  Company,  (a  corpora- 
tion organized  under  the  laws  of  Ohio,  for  the  purpose  of  purchasing 
and  operating  said  properties,)  asking  such  consent  and  approval 
by  the  Commission  as  may  be  necessary  to  enable  the  sale  by  said 
committee  to,  and  the  purchase  by  said  The  Cincinnati,  Milford  and 
Blanchester  Traction  Company  therefrom,  of  all  the  property,  rights, 
franchises  and  other  assets  (including  certain  property  devoted  to 
the  supplying  of  electrical  energy  for  public  and  private  consump- 
tion, with  rights  and  contracts  appurtenant  thereto)  formerly  and 
heretofore  of  The  Cincinnati,  Milford  and  Loveland  Traction  Com- 
pany and  lately  acquired  by  said  Bondholders'  Committee  at  judicial 
sale. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  its  consent  and  authority  are  not  necessary  to 
enable  the  applicants  to  consummate  such  proposed  purchase 
and  sale  of  the  railway  property  now  controlled  by  said  Bond- 
holders' Committee,  and    . 

(2)  That  the  convenience  of  the  public  will  be  promoted 
by  such  sale  of  said  electrical  utility  property ;  that  the  service 
furnished  the  public  will  be  improved  thereby,  and  that  the 
public  will  be  furnished  adequate  service  for  a  reasonable  and 
just  rate  or  charge  therefor, 

and  is  satisfied  that  consent  and  authority  for  the  sale  and  purchase 
of  such  electrical  utility  property  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  the  said  B.  H.  Kroger,  O.  H.  Dickman  and  Lee  J. 
Van  Lahr,  as  a  Bondholders'  Committee,  organized  for  the  purpose 
of  purchasing  the  properties  heretofore  owned  and  operated  by  The 
Cincinnati,  Milford  and  Loveland  Traction  Company  and  protecting 
the  rights  of  the  bondholders  of  said  company,  be,  and  hereby  they 
are,  as  such  committee,  authorized  to  sell  and  convey  to  The  Cin- 
cinnati, Milford  and  Blanchester  Traction  Company,  $he  undivided 
portion  of  the  property,  assets,  rights  and  franchises  heretofore  of 
The  Cincinnati,  Milford  and  Loveland  Traction  Company,  and  lately 
acquired,  by  said  committee,  at  judicial  sale,  devoted  to  and  used 
for  the  prosecution  of  the  business  of  an  electrical  utility ;  and  said 
The  Cincinnati,  Milford  and  Blanchester  Traction  Company  hereby 
is  authorized  to  purchase  and  acquire  the  same.     It  is  further 

Ordered,  That  forthwith  upon  the  passing  of  title  to  said  prop- 
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erty,  schedules  be  filed  with  this  Commission  providing  for  the  fur- 
nishing of  the  service  supplied  with  said  property  by  the  purchaser 
thereof.    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any  future 
proceeding  involving  such  subjects. 

•  j* 

No.  1542 — In  the  Matter  of  the  Application  of  The  Marion  Water 
Company  for  Consent  and  Authority  to  Issue  $7,500.00  Preferred 
Capital  Stock.    Prayer  Granted. 


(Dated  November  8,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  application  of  The  Marion  Water  Com- 
pany, (a  corporation  organized  under  the  laws  of  Ohio,)  asking  con- 
sent and  authority  to  issue  $7,500.00  six  per  cent,  preferred  capital 
stock,  the  proceeds  arising  from  the  sale  thereof  to  be  used  to  re- 
imburse its  treasury  for  moneys,  not  secured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  expended  therefrom 
for  additions,  extensions  and  improvements  to  its  facilities  between 
the  dates  October  13,  1917,  and  October  12, 1918. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  within  the  period,  October  13, 1917,  and  October 
12,  1918,  the  applicant  actually  expended  from  its  treasury  for 
the  construction  of  additions,  extensions  and  improvements  to 
its  facilities,  the  sum  of  $7,517.90,  none  of  which  was  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebt- 
edness, and 

(2)  That  the  issue  of  applicant's  said  preferred  capital 
stock  is  reasonably  required,  and  the  money  to  be  procured 
thereby,  necessary  for  the  reimbursement  of  its  treasury  for 
moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  actually  expended  therefrom,  within 
the  year  ended  October  12,  1918,  for  the  construction,  comple- 
tion, extension  and  improvement  of  its  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo  i 
sition  of  said  preferred  capital  stock  should  be  granted.    It   is. 
therefore, 

Ordered,  That  said  The  Marion  Water  Company  be,  and  hereby 
it  is  authorized  to  issue  its  six  per  cent,  preferred  capital  stock  of 
the  total  par  value  of  Seven  Thousand  Five  Hundred  Dollars 
($7,500.00)  and  that  said  capital  stock  be  sold  for  the  highest  price 
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obtainable  but  for  not  less  than  the  par  value  thereof.  It  is  further 
Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit :  The  reimbursement,  to  the  extent  of  such  proceeds, 
of  applicant's  treasury  for  the  sum  of  $7,517.90  (not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness) 
actually  expended  therefrom,  between  the  dates  October  13,  1917, 
and  October  12,  1918,  for  the  construction  of  additions,  extensions 
and  improvements  to  its  plant.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 


No.  1545 — In  the  Matter  of  the  Application  of  The  Richland  Public 
Service  Company,  Mansfield,  Ohio,  for  Approval  of  Lease  Arrange- 
ment, Abo  Authority  to  Guarantee  the  Payment  of  Trust  Certifi- 
cates and  Dividend  Warrants.    Prayer  Granted. 


(Dated  November  1,  1918.) 

This  day  this  matter  came  on  to  be  heard  upon  the  application 
of  The  Richland  Public  Service  Company,  (a  corporation  organized 
under  the  laws  of  Ohio,)  asking  such  consent  and  authority  of  this 
Commission  as  will  authorize  and  enable  it  to  enter  into  a  lease  ar- 
rangement or  agreement  covering  the  present  use  and  ultimate  pur- 
chase of  seven  passenger  cars  and  one  snow  sweeper  of  the  approx- 
imate cost  of  $50,000.00,  and  to  so  endorse  as  to  guarantee  the  pay- 
ment of  principal  and  interest  of  a  total  of  Forty  Thousand  Dollars, 
principal  sum,  of  trust  certificates  and  dividend  warrants  to  be 
issued  pursuant  to  or  under  said  lease  arrangement  or  agreement : 

The  Commission,  being  fully  advised  in  the  premises  finds, 

That  the  execution  of  said  agreement  or  arrangement,  and 
the  guaranteeing  of  the  said  trust  certificates  to  be  issued  there- 
under, are  reasonably  required  and  necessary  for  the  extension 
and  improvement  of  applicant's  facilities,  and  the  maintenance 
and  improvement  of  its  service, 

and  is  satisfied  that  its  consent  and  authority  therefor  should  be 
granted.     It  is,  therefore, 

Ordered,  That  said  The  Richland  Public  Service  Company  be, 
and  hereby  it  is  authorized  to  make  and  enter  into  a  lease  arrange- 
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ment  or  agreement  and  an  agreement  of  assignment  of  lease  with 

one  H.  A.  Cowgill,  as  Vendor  and  Lessor,  and  such  other  party  or 

parties  as  Trustee  or  Trustees,  as  may  be  satisfactory  to  said  parties, 

to  be  dated  November  first,  1918,  and  to  be  substantially  in  the  form 

of  the  Lease  and  Agreement  of  Assignment  of  Lease  submitted  with 

the  application  herein  as  "Exhibit  A" ;  to  make  and  enter  into  any 

trust  agreements  required  thereby,  and  to  guarantee  the  payment 

of  the  principal  and  dividend  warrants,  the  principal  sum  of  whk-h 

is  to  be  Forty  Thousand  Dollars  ($40,000.00)  and  the  dividends  to 

be  paid  thereupon  to  be  at  the  rate  of  seven  (7)  percentum  per 

annum,  payable  semiannually,  to  be  issued  thereunder;  all  for  the 

purpose  of  securing  to  the  applicant  the  present  use  of, 

7  double-end,  one-man,  safety  cars,  commonly  known  as 
the  Birney  Type,  and 

1  single-truck,  long-broom  snow  sweeper, 
the  total  cost  of  which  is  to  be  the  sum  of  $50,000.00 ;  and,  as  pro- 
vided in  said  agreement  or  arrangement,  the  ultimate  title  thereto. 
Jt  is  further 

Ordered,  That  the  applicant  make  verified  report  of  its  exercise 
of  the  authority  herein  granted  and  the  acquisition  of  said  addi- 
tional equipment. 

No.  1539— In  the  Matter  of  the  Joint  Petition  of  The  Urbana  Tele- 
phone Company,  of  Urbana,  Ohio,  for  Leave  to  Issue  and  Sell 
Certain  Common  Capital  Stock  and  Notes,  and  of  the  Receivers 
of  Central  Union  Telephone  Company  to  Respectively  Accept 
and  Purchase  Certain  Common  Capital  Stock  in  Said  Company. 
Prayer  Granted. 

(Dated  October  26,  1918) 

The  Urbana  Telephone  Company  (a  corporation  duly  organized 

and  existing  under  the  laws  of  Ohio) ,  and  David  R.  Forgan,  Edgar 

S.  Bloom  and  Frank  F.  Fowle,  the  duly  appointed,  qualified  and 

acting  Receivers  of  Central  Union  Telephone  Company,  having 

heretofore  filed  their  joint  application  asking,  respectively,   the 

consent  and  authority  of  this  Commission, 

(1)  For  the  issue  by  said  The  Urbana  Telephone  Company, 
of  its  common  capital  stock  of  the  total  par  value  of  $50,000.00 
and  six  per  cent,  promissory  notes,  payable  at  periods  of  more 
•  than  twelve  months  from  date,  gf  the  principal  sum  of 
$10,000.00. 

(a)  $20,000.00,  par  value,  of  said  capital  stock,  to  be 
delivered  to  the  Receivers  of  Central  Union  Telephone  Com- 
pany, in  payment  of  the  consideration  for  the  property  ac- 
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quired  by  said  The  Urbana  Telephone  Company  under  au- 
thority of  the  order  made  and  entered  in  proceeding  No.  1410, 
and, 

(b)  The  proceeds  arising  from  the  sale  of  $30,000.00 
par  value  of  said  capital  stock  and  said  notes  to  be  used  to 
pay  for  the  construction  of  certain  additions,  extensions  and 
improvements  to  applicant's  plant  and  facilities,  and 
(2)  For  the  acceptance  and  holding  by  said  Receivers  of 
Central  Union  Telephone  Company  of  said  $20,000.00,  par 
value  of  capital  stock  to  be  issued  as  consideration  for  certain 
property  heretofore  sold  by  them  to  said  The  Urbana  Tele- 
phone Company,  and  for  the  purchase  and  acquisition  by  said 
Receivers  of  said  $30,000.00,  par  value,  of  the  common  stock 
of  The  Urbana  Telephone  Company  and,  from  the  present 
holders  thereof,  of  $25,000.00,  par  value,  other  common  capi- 
tal stock  of  said  The  Urbana  Telephone  Company, 

and  the  Commission  having,  upon  the  filing  of  said  application, 
deemed  the  assignment  of  the  same  for  hearing  to  be  unnecessary, 
said  matter  came  on  this  day  for  consideration  upon  that  part 
thereof  asking  the  consent  and  authority  of  this  Commission  to  the 
issue  of  $20,000.00,  par  value,  of  common  capital  stock  by  said 
The  Urbana  Telephone  Company,  and  to  the  acceptance  and  hold- 
ing* thereof  by  the  said  Receivers  of  Central  Union  Telephone 
Company  and  to  their  purchase  and  holding  of  $25,000.00,  par 
value,  of  the  present  outstanding  capital  stock  of  said  The  Urbana 
Telephone  Company. 

The  Commission,  being  fully  advised  in  the  matter,  find : 

(1)  With  respect  to  the  application  of  The  Urbana  Tele- 
phone Company  to  issue  $20,000.00,  par  value,  of  its  common 
capital  stock, 

(a)  That  the  property,  for  the  payment  of  the  consider- 
ation for  which  capital  stock  is  to  be  issued,  has  a  value  of 
not  less  than  $20,000.0t),  and 

(b)  That  the  issue  of  said  capital  stock  is  reasonably  re- 
quired and  necessary  for  the  acquisition  of  property  to  be 
actually  used  and  useful  for  the  service  and  convenience  of 
the  public  in  the  prosecution  of  applicant's  corporate  purposes ; 
and 

(2)  With  respect  to  the  application  of  the  Receivers  of 
Central  Union  Telephone  Company  to  accept  and  purchase, 
and  hold  certain  capital  stocks  of  The  Urbana  Telephone 
Company, 

(a)  That  the  convenience  of  the  public  will  be  promoted 
by  such  acquisition  of  said  capital  stocks; 

(b)  That  the  service  furnished  the  public  will  be  improved 
thereby,  and 

(c)  That  the  public  will  be  furnished  adequate  service  for 
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a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor, 
and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  $20,000.00,  par  value,  of  common  capital  stock  by 
The  Urbana  Telephone  Company,  and  for  the  acceptance  and  hold- 
ing thereof,  and  for  the  purchase  and  holding  of  $25,000.00,  par 
value,  of  other  common  capital  stock  of  said  The  Urbana  Telephone 
Company  by  David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle, 
as  Receivers  of  Central  Union  Telephone  Company,  should  be 
granted.    It  is,  therefore, 

Ordered,  that  said  The  Urbana  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue,  as  fully  paid  and  at  par,  its  com- 
mon capital  stock  of  the  par  value  of  twenty  thousand  ($20,000.00) 
dollars.    It  is  further 

Ordered,  that  said  capital  stock  be  delivered  to  David  R. 
Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  Receivers  of 
Central  Union  Telephone  Company,  in  full  and  final  payment  of 
the  consideration  for  the  property,  the  purchase  of  which  by  appli- 
cant, and  the  sale  thereof  by  said  Receivers  of  Central  Union 
Telephone  Company,  was  duly  authorized  by  the  order,  made  and 
entered  as  of  date,  September  twenty-seventh,  1918,  in  Proceeding 
No.  1410,  and  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  that  said  The  Urbana  Telephone  Company  make 
verified  report  of,  the  issue  and  disposition  of  said  capital  stock 
pursuant  to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  that  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Frank  F.  Fowle,  as  Receivers  of  Central  Union  Telephone  Com- 
pany, be,  and  hereby  they  are  authorized  to  accept  and  hold  said 
$20,000.00,  par  value,  of  the  common  stock  of  The  Urbana  Tele- 
phone Company.    It  is  further 

Ordered,  that  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Frank  F.  Fowle,  as  Receivers  of  Central  Union  Telephone  Com- 
pany, be,  and  hereby  they  are  authorized  to  purchase  from  the 
present  holders  thereof,  at  a  price  satisfactory  to  said  holders  and 
to  said  Receivers,  $25,000.00,  par  value,  of  the  present  issued  and 
outsanding  common  capital  stock  of  The  Urbana  Telephone  Com- 
pany.   It  is  further 

Ordered,  that  the  findings  hereinbefore  set  forth  as  to  the 
service  of  the  applicants  shall  not  be  binding  upon  this  Commis- 
sion in  any  future  proceedings  involving  such  service.    It  is  further 

Ordered,  that  as  to  all  other  matters  therein  set  forth,  said 
application  be  deferred  for  further  consideration. 
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Where  Two  Trust  Companies,  Each  of  Them  Organized  Under  the 
Laws  of  New  York,  Have  Qualified  for  the  Acceptance  of  Trusts 
in  the  State  of  Ohio,  by  Depositing  With  the  Treasurer  of  State 
Securities  and  One  of  These  Companies  Has  Since  Been  Merged 
Into  the  Other,  the  Treasurer  of  State  is  Advised  That  the  Merg- 
ing Company  Should  Not  Have  Returned  to  It  the  Deposit  Made 
By  the  Merged  Company  Except  Upon  an  Order  of  Court  of 
Competent  Jurisdiction. 


No.  1532—  (Opinion  Dated  October  21,  1918). 

Hon.  Chester  E.  Bryan,  Treasurer  of  State,  Columbus,  Ohio. 

Dear  Sir:    On  September  18,  1918,  you  requested  my  opinion 

upon  a  question  which  may  be  phrased  as  follows : 

Two  trust  companies,  each  of  them  organized  under  the 
laws  of  New  York,  have  qualified  for  the  acceptance  of  trusts 
in  the  state  of  Ohio  by  depositing  with  the  treasurer  of  State 
securities  in  the  amount  of  $100,000.00  for  each  company. 
One  of  these  companies  has  since  been  merged  into  the  other 
of  them.  The  merging  company  desires  to  take  down  the 
deposit  originally  made  by  the  campany.  May  this  be  done 
and,  if  so,  what  is  the  procedure  therefor? 

Since  receiving  your  letter  I  have  been  in  correspondence  with 
counsel  for  the  merging  company  with  respect  to  the  effect  of  a 
merger  under  the  laws  of  New  York.  Before  considering  that 
question  in  this  opinion,  however,  the  meaning  of  the  Ohio  statute 
involved  must  be  determined.  This  statute  is  found  in  sections 
9778  and  9779  of  the  General  Code,  which  provide  as  follows : 

"Sec.  9776.  No  such  corporation  either  foreign  or  do- 
mestic shall  accept  trusts  which  may  be  vested  in,  transferred 
or  committed  to  it  by  an  individual,  or  court,  until  its  paid 
in  capital  is  at  least  one  hundred  thousand  dollars,  and  until 
such  corporation  has  deposited  with  the  treasurer  of  state  in 
cash  fifty  thousand  dollars  or  less,  and  one  hundred  thousand 
dollars  if  its  capital  is  more  than  two  hundred  thousand  dol- 
lars, except  that,  the  full  amount  of  such  deposit  by  such 
corporation  may  be  in  bonds  of  the  United  States,  or  of  this 
state  or  any  municipality  or  county  therein,  or  in  any  other 
state,  or  in  the  mortgage  bonds  of  any  railroad  corporation 
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that  for  five  years  last  past  has  paid  dividends  of  at  least 
three  per  cent  on  its  common  stock." 

"Sec.  9779.  The  treasurer  of  state  shall  hold  such  fund 
or  securities  deposited  with  him  as  security  for  the  faithful 
performance  of  the  trusts  assumed  by  such  corporation,  but 
so  long  as  it  continues  solvent  he  shall  permit  it  to  collect 
the  interest  on  its  securities  so  deposited.  From  time  to  time 
said  treasurer  shall  permit  withdrawals  of  such  securities  or 
cash,  or  part  thereof,  on  the  deposit  with  him  of  cash,  or  other 
securities  of  the  kind  hereto  forenamed,  so  as  to  maintain 
the  value  of  such  deposit  as  herein  provided." 

One  striking  feature  of  these  sections  is  apparent  upon  first 
reading,  viz :  they  contain  no  provision  whatsoever  for  taking  down 
a  deposit  nor  for  permitting  the  withdrawal  of  cash  or  securities 
save  when  other  cash  or  securities  are  deposited  in  place  of  that  or 
those  withdrawn  so  that  the  value  of  the  deposit  is  maintained. 
In  one  sense,  therefore,  the  entire  question  which  is  submitted  may 
be  answered  by  the  statement  that  there  is  no  procedure  for  the 
withdrawal  of  a  deposit,  as  such. 

However,  it  is  impossible  to  suppose  that  the  legislature  in- 
tended that  deposits  made  under  these  sections  could  never  be  with- 
drawn. In  the  absence  of  any  express  provision  on  the  subject, 
then,  a  statement  of  the  rules  which  must  govern  the  withdrawal 
of  deposits  can  be  formulated  only  by  having  regard  to  the  purpose 
for  which  the  deposits  are  required  to  be  made.  This  purpose  is 
plainly  stated  in  section  9779:  the  deposits  constitute  "security 
for  the  faithful  performance  of  the  trusts  assumed  by  such  corpora- 
tion." This  phrase,  however,  contains  terms  which  perhaps  require 
still  further  definition.  What  trusts  are  those  secured  by  the  de- 
posit and  when  are  they  to  be  assumed ;  again,  what  corporation  is 
contemplated  by  the  statute  ? 

Some  light  upon  the  questions  thus  suggested  is  afforded  by 
section  9778  which  prohibits  the  acceptance  of  any  trusts  in  Ohio 
until  the  deposit  therein  required  has  been  made,  and  by  section 
9780,  which  has  not  been  quoted,  which  makes  null  and  void  any 
trust  deed  or  mortgage  given  or  taken  without  complying  with  the 
provisions  of  sections  9778  and  9779.  It  is  apparent  to  me,  there- 
fore, that  the  trusts  for  the  faithful  performance  of  which  a  deposit 
is  intended  to  be  security  are  those  accepted  after  the  making  of 
the  deposit. 

This  proposition  is  of  some  service  in  the  solution  of  the  ques- 
tion presented  by  your  inquiry.  Suppose  in  the  case  before  us  that 
the  merging  company  had  never  entered  Ohio  and  complied  with 
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section  9778;  would  it  be  required  to  comply  with  that  section  by 
reason  of  its  merger  of  the  merged  company  ?  I  think  not ;  for  the 
Ohio  law  does  not  contemplate  the  making  of  a  deposit  to  secure  the 
performance  of  trusts  already  accepted;  and  unless  the  merger 
itself  because  of  its  effect  be  regarded  as  the  acceptance  of  the 
trusts  originally  reposed  in  the  merged  company  the  statute  could 
have  no  application;  and  if  the  merger  itself  be  regarded  as  an 
acceptance  of  trusts  we  would  have  the  anomalous  proposition  that 
the  merger  could  not  be  effected,  conformably  to  the  laws  of  Ohio, 
in  such  a  case,  without  making  a  deposit ;  whereas  such  assumption 
would  be  a  necessary  legal  incident  to  the  merger  under  the  laws  of 
New  York.  In  other  words,  by  the  merger  the  merging  company 
would  be  assuming  the  trusts  originally  reposed  in  the  merged  com- 
pany as  a  legal  consequence  of  compliance  with  the  statute  of  New 
York ;  but  the  statutes  of  Ohio,  if  applicable  to  such  action,  would 
make  the  merger  itself,  in  so  far  as  Ohio  trusts  are  concerned, 
ineffective — "null  and  void" — unless  an  additional  step  not  required 
by  the  laws  of  New  York  be  taken,  viz :  the  prior  deposit  of  securi- 
ties in  Ohio  by  the  merging  company  before  the  completion  of  the 
merger. 

Rather,  I  think  that  in  a  case  such  as  that  which  I  have  imag- 
ined the  securities  deposited  in  Ohio  by  the  merged  company  would 
remain  on  deposit  to  secure  the  performance  of  the  trusts  accepted 
by  the  merged  company.  In  such  event  if  the  merging  company 
thereafter  should  desire  to  accept  other  trusts  in  Ohio  it  would  be 
be  necessary  for  it  to  make  an  independent  deposit  in  Ohio,  for  the 
reason  that  the  deposit  already  made  by  the  merged  company  would 
be  security  for  the  performance  of  the  trusts  accepted  by  that  com- 
pany and  that  only. 

In  the  foregoing  statement  I  have  suggested  the  opposite  view 
which  might  be  taken  of  the  application  of  the  Ohio  statute  to  a 
case  such  as  that  which  I  have  supposed.  That  view  is  that  the 
merger  of  two  foreign  trust  companies  under  the  laws  of  a  state 
permitting  such  merger  would,  if  the  laws  of  that  state  gave  it 
such  effect,  itself  constitute  an  assumption  of  trusts,  viz :  the  trusts 
originally  assumed  by  the  merged  company  and  as  a  result  thereof 
the  problem  might  be  worked  out  by  requiring  the  merging  com- 
pany prior  to  the  merger  to  make  the  deposit  mentioned  in  section 
9778  of  the  General  Code. 

What  is  perhaps  a  technical  difficulty  is  encountered  here,  how- 
ever, in  that  section  9778  applies  only  to  foreign  corporations  which 
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desire  to  accept  trusts  which  may  be  "vested  in,  transferred  or 
committed  to  it  by  an  individual,  or  court."  This  language  may 
not  be  broad  enough  to  include  the  transfer  or  commission  to  a 
trust  company  of  trusts  by  action  of  another  corporation.  If  not, 
then  it  could  not  be  said  that  the  merger  of  the  two  foreign  trust 
companies  resulting  in  the  assumption  by  the  merging  company 
of  the  trusts  originally  reposed  in  the  merged  company  could  be 
regarded  as  such  a  vesting,  transferring  or  committal  of  such  trusts 
in  or  to  the  merging  company  as  would  require  compliance  with 
section  9778.  Then,  if  the  effect  of  the  merger  be  to  release  the 
securities  under  such  circumstances  the  result  would  be  that  the 
Ohio  trusts  would  still  subsist  and  be  vested  in  a  foreign  corpora- 
tion, but  without  any  security  of  the  kind  contemplated  by  sections 
9778  and  9779  G.  C. 

Of  course,  I  have  been  speaking  of  a  case  in  which  the  merged 
company  alone  had  previously  made  a  deposit  in  Ohio ;  but  I  can 
not  see  that  the  fact,  present  in  the  case  now  under  consideration, 
that  the  merging  company  had  also  qualified  in  Ohio  makes  any 
difference.  True,  by  its  deposit  it  had  qualified  to  accept  trusts 
regarding  Ohio  property  which  might  be  reposed  in  it  without  limit 
as  to  amount  involved ;  but  if  it  should  be  held  that  its  assumption 
through  merger  of  the  trusts  originally  reposed  in  the  merged 
company  did  not  constitute  such  acceptance  of  trusts  as  is  contem- 
plated by  the  Ohio  statutes,  that  deposit  so  made  by  it  prior  to 
the  merger  would  not  be  security  for  the  trusts  so  assumed,  but 
only  for  the  trusts  assumed  by  it  alone  prior  to  the  merger. 

The  question  which  I  have  been  discussing  is  enshrouded  in 
considerable  doubt.  Another  question  which  is  doubtful  is  the 
exact  effect  of  a  merger  under  the  laws  of  New  York.  This  ques- 
tion will  hereinafter  be  discussed.  The  point  which  I  think  is 
clear  under  the  Ohio  statute  is  that  the  deposit  required  to  be  made 
thereby  can  not  be  withdrawn  as  a  whole  until  the  obligations  the 
performance  of  which  it  was  intended  to  secure  have  been  dis- 
charged. 

When  I  say  this  I  mean  that  the  relation  of  trustee  and  cestui 
que  trust  between  the  beneficiaries  and  the  trust  company  must 
come  to  an  end  and  the  trustee  be  discharged  therefrom.  The 
giving  of  additional  security  for  the  performance  of  the  trust  or  the 
creation  of  a  sub-trust  by  the  trustee,  with  or  without  the  consent 
of  the  cestui  que  trust,  would  not  amount  to  a  discharge  of  the 
trustee.  The  trust  must  either  be  performed  as  an  obligation  or 
there  must  be  such  an  effective  substitution  of  another  trustee  by 
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order  of  the  court  or  by  operation  of  law  as  to  release  the  original 
trustee  from  all  obligations  connected  therewith.  When  these 
things  occur  I  would  be  of  the  opinion  that  the  deposit  might  law* 
fully  be  withdrawn  without  at  this  time  expressing  any  view  as  to 
the  procedure  to  be  pursued  in  such  case. 

Thus,  I  do  not  believe  that  the  dissolution  of  a  foreign  trust 
company,  without  the  performance  of  the  trust  or  the  release  by 
the  cestui  que  trust  or  by  the  court  of  the  trustee  from  the  per- 
formance thereof,  would  jusitfy  the  withdrawal  of  the  deposit. 
So  long  as  the  obligation — which  is  a  better  term  to  use  than  the 
word  "liability" — exists  the  deposit  must  remain. 

With  this  expression  of  doubt  as  to  whether  or  not  the  Ohio 
statutes  contemplate  the  making  of  the  deposit  by  the  merging 
company,  as  such,  on  account  of  the  result  of  the  merger  with  re* 
spect  to  its  relation  to  the  trusts  originally  assumed  by  the  merged 
company,  and  this  conclusion  as  to  the  circumstances  under  which 
a  deposit  may  be  withdrawn,  I  come  now  to  the  consideration  of 
the  effect  of  a  merger  under  the  laws  of  New  York. 

The  present  statute  of  New  York  on  this  subject  is  that  found 
in  Birdseye,  Cumming  &  Gilbert's  Consolidated  Laws  of  New  York, 
1914  Supplement,  pages  306  et  seq.,  being  Sections  487  et  seq.  of 
the  Revised  Banking  Laws  of  the  State  of  New  York  (Laws  of 
1914,  Chap.  369).     I  quote  the  following  from  this  statute: 

"Sec.  487.  Any  two  or  more  corporations,  other  than  sav- 
ings banks,  organized  under  any  one  article  of  this  chapter  or 
under  the  laws  of  this  state  for  the  purpose  or  any  of  them 
mentioned  in  any  one  article  of  this  chapter,  are  hereby 
authorized  to  merge  one  or  more  of  such  corporations  into  an- 
other of  them  as  prescribed  in  succeeding  section  of  this 
article.     **♦*.» 

"Sec.  488  The  respective  boards  of  diitectors  of  such 
corporations  may,  by  a  vote  of  a  majority,  and  the  respective 
boards  of  trustees  of  savings  banks  by  a  vote  of  two-thirds,  of 
all  the  members  of  each  board,  make  or  authorize  to  be  made 
between  such  corporation  a  written  agreement  in  duplicate 
under  their  respective  corporate  seals,  for  the  merger  of  such 
corporations.    *    *    * 

Such  agreement  shall  specify  each  corporation  to  be 
merged  and  the  corporation  which  is  to  receive  into  itself  the 
merging  corporation  or  corporations,  and  it  shall  prescribe  the 
terms  and  conditions  of  the  merger  and  the  mode  of  carrying 
it  into  effect.  Such  agreement  may  provide  the  name  to  be 
borne  by  the  receiving  corporation  and  such  name  may  be 
the  name  of  any  corporation  which  is  a  party  to  such  agree- 
ment    •     •     •     •» 
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"Sec.  489.  Such  merger  agreement  and  sworn  copies  of 
the  proceedings  of  the  meetings  of  the  respective  boards  of 
directors  or  trustees  at  which  the  making  of  such  agreement 
was  authorized,  shall  be  submitted  in  duplicate  to  the  super- 
intendent of  banks  for  his  approval." 

"Sec.  490.  Except  in  the  case  of  savings  banks,  the 
merger  agreement  shall,  within  sixty  days  after  due  notice 
to  such  corporations  of  its  approval  by  the  superintendent,  be 
submitted  to  the  stockholders  or  shareholders  of  each  of  such 
corporations  *  *  ;  and  if  such  agreement  as  approved 
by  the  superintendent  of  banks,  shall  be  approved  at  each  of 
such  meetings  by  the  vote  or  ballot  of  the  stockholders  or 
shareholders  owning  at  least  two-thirds  in  amoiint  of  the 
stock  or  shares  of  their  respective  corporations,  it  shall  there- 
upon become  binding  upon  such  corporations.     *     *     *     *  '* 

"Sec.  493.  Upon  filing  the  duplicates  of  such  merger 
agreement,  together  with  copies  of  its  approval  by  the  super- 
intendent as  prescribed  in  the  last  preceding  section,  the 
merger  agreement  shall  take  effect  according  to  its  terms  and 
the  merger  shall  thereupon  take  place  as  provided  in  the 
agreement." 

"Sec.  49.  Upon  the  merger  of  any  corporation  into  an- 
other as  provided  in  this  article: 

1.  Its  corporate  existence  shall  be  merged  into  that  of 
such  other  corporation;  and  all  and  singular  in  its  rights, 
privileges  and  franchises,  and  its  right,  title  and  interest  in 
and  to  all  property  of  whatsoever  kind,  whether  real,  personal 
or  mixed,  and  things  in  action,  and  every  right,  privilege, 
interest  or  asset  of  conceivable  value  or  benefit  then  existing 
which  would  inure  to  it  under  an  unmerged  existence,  shall  be 
deemed  fully  and  finally,  and  without  any  right  of  reversion, 
transferred  to  and  vested  in  the  corporation  into  which  it  shall 
have  been  merged,  without  further  act  or  deed,  and  such  last- 
mentioned  corporation  shall  have  and  hold  the  same  in  its 
own  right  as  fully  as  the  same  was  possessed  and  held  by  the 
merged  corporation  from  which  it  was,  by  operation  of  the 
provisions  of  this  article,  transferred. 

2.  Its  rights,  obligations  and  relations  to  any  person, 
creditor,  depositor,  trustee  or  beneficiary  of  any  trust,  shall 
remain  unimpaired,  and  the  corporation  into  which  it  shall 
have  been  merged  shall  by  such  merger  succeed  to  all  such 
relations,  obligations,  trusts  and  liabilities,  and  shall  execute 
and  perform  all  such  trusts,  in  the  same  manner  as  though  it 
had  itself  assumed  the  relation  or  trust,  or  incurred  the  obli- 
gation or  liability ;  and  its  liabilities  and  obligations  to  credit- 
ors existing  for  any  cause  whatsoever  shall  not  be  impaired 
by  such  merger;  nor  shall  any  obligation  or  liability  of  any 
stockholder  or  shareholder  in  any  corporation  which  is  a  party 
to  such  merger  be  affected  by  any  such  merger,  but  such  obli- 


Attorney  General  175 

gations  and  liabilities  shall  continue  as  fully  and  to  the  same 
extent  as  existed  before  such  merger. 

3.  A  pending  action  or  other  judicial  proceeding  to  which 
any  corporation  that  shall  be  so  merged  is  a  party,  shall  not 
be  deemed  to  have  abated  or  to  have  discontinued  by  reason 
of  the  merger,  but  may  be  prosecuted  to  final  judgment,  order 
or  decree  in  the  same  manner  as  if  the  merger  had  not  been 
made;  or  the  corporation  into  which  such  other  corporation 
shall  have  been  merged  may  be  substituted  as  a  party  to  such 
action  or  proceeding,  and  any  judgment,  order  or  decree  may 
be  rendered  for  or  against  it  that  might  have  been  rendered 
for  or  against  such  other  corporation  if  the  merger  had  not 
occurred." 
The  procedure  outlined  in  these  sections  has  been  in  the  case 

before  us  fully  complied  with. 

Looking  now  to  section  494  above  quoted,  which  defines  the 
effect  of  the  merger,  it  will  be  observed  that  the  first  effect  thereof 
.  in  the  case  at  hand  was  to  vest  in  the  merging  company  all  right, 
title  and  interest  in  and  to  the  securities  in  your  hands.  How- 
ever, these  securities  are  pledged  for  a  specific  purpose,  and  this 
transfer  of  property  rights  to  the  merging  corporation  is  palpably 
subject  to  your  right,  if  any,  to  hold  the  securities  for  the  purpose 
for  which  they  were  deposited.  This  would  be  true  if  it  were  not 
expressly  so  provided  in  the  New  York  statute,  but  that  section 
confers  upon  the  merging  company  the  property  right  of  the 
merged  company  "as  fully  as  the  same  was  possessed  and  held  by 
the  merged  corporation  from  which  it  was    *    *    transferred." 

The  second  thing  which  is  to  be  observed  with  respect  to  sec- 
tion 494  is  that  the  obligations  and  relations  of  the  merged  com- 
pany to  its  beneficiaries  are  to  remain  unimpaired.  I  interpret  this 
clause  to  mean  that  such  obligations  are  in  nowise  discharged. 
The  second  paragraph  of  the  section  goes  on  to  say  that  the 
merging  company  shall  "succeed  to  all  such  relations,  obligations, 
trusts  and  liabilities,  and  shall  execute  and  perform  all  such  trusts, 
in  the  same  manner  as  thought  it  had  itself  assumed  the  relation  or 
trust  or  incurred  the  obligation  or  liability."  That  is  to  say,  the 
merging  corporation  does  assume  as  a  legal  consequence  of  the 
merger  all  the  trusts  reposed  in  the  merged  company.  But  this 
is  done  without  discharging  the  merged  company.  The  legislature 
of  the  state  of  New  York  might  perhaps  have  provided  that  the 
effect  of  the  merger  should  be  to  discharge  the  merged  company 
and  that  the  assumption  of  obligations  on  the  part  of  the  merging 
company  should  have  this  effect ;  but  it  has  not  done  so.  And  in 
view  of  the  doubt  which  I  feel  as  to  the  application  of  the  Ohio 
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statutes,  and  especially  as  to  the  applicability  of  a  deposit  previ- 
ously made  by  the  merging  company  to  existing  trust  obligations 
thus  assumed  by  it,  and  affecting  Ohio  property,  I  am  unable  to 
say  that  such  assumption  of  trusts  should  have  the  effect  of  re- 
leasing the  deposit  originally  made  by  the  merged  company. 

In  short,  unless  the  effect  of  merger  under  the  New  York  law 
is  to  discharge  the  merged  company  from  the  obligations  of  its 
trusts,  as  well  as  to  impose  them  upon  the  merging  company  in 
what  may  be  a  secondary  capacity,  I  can  not  say  that  any  deposit 
which  such  merging  company  might  have  made  under  the  laws 
of  Ohio  would  secure  the  performance  of  the  trusts  so  assumed  by 
it  on  the  one  hand,  nor, can  I  say  on  the  other  hand  that  the  pur- 
pose for  which  the  deposit  was  made  by  the  merged  company  has 
been  achieved  so  that  the  security  should  be  released. 

Such  expressions  of  opinions  as  to  the  effect  of  merger  as  have 
emanated  from  the  Court  of  Appeals  of  New  York  serve  rather  ' 
to  accentuate  the  doubts  which  I  feel  in  the  premises.  I  refer  to 
the  cases  of  In  re  Bergdorf,  206  N.  Y.,  309,  and  Irvine  v.  New  York 
Edison  Co.,  207  N.  Y.,  425.  In  the  first  of  these  cases  the  court, 
construing  a  previous  statute,  the  substantial  effect  of  which  I  am 
unable  to  distinguish  from  that  now  in  force,  used  the  following 
language : 

"The  former  company  became  (with  the  nominal  excep- 
tion hereinafter  stated)  rightless,  propertyless  and  powerless ; 
and  the  latter  company  was  enlarged  by  absorption  of  all  that 
the  former  surrendered.  The  former  disburdened  itself  of 
each  and  every  obligation,  undertaking  and  relation,  and  the 
Guaranty  Company  absorbed  and  assumed  them  all.  The 
Guaranty  Company  was  authorized  to  issue  new  shares  of 
stock  in  favor  of  the  stockholders  of  the  Morton  Company  in 
lieu  of  the  shares  of  the  latter  surrendered  and  cancelled. 
But  the  Morton  Trust  Company  did  not  surrender  its  corpo- 
rate existence.  It  was  not  dissolved.  It  remained  a  corpora- 
tion, but  for  the  single  purpose  and  with  the  sole  power  of 
being  sued  or  proceeded  against  upon  and  defending  against 
causes  of  action  alleged  to  exist  against  it  at  the  time  of  the 
merger.  AH  the  other  powers  bestowed  upon  it  and  which 
were  evidenced  by  its  certificate  of  incorporation  and  the  stat- 
ute law  relating  to  it  were  by  the  merger  transferred  to  the 
Guaranty  Company.  A  corporation  may  exist  though  it  pos- 
sesses no  property.  A  corporation  may  have  a  partial  as  well 
as  a  total  extinction,  and  a  legislature  may  enact  that  the 
merged  corporation  shall  be  extinguished  by  the  merger, 
except  in  so  far  as  the  legislature  may  keep  it  nominally  alive 
for  a  specified  purpose.     Our  conclusion  is  that  the  Morton 


Attorney  General  177 

Trust  Company  does  not  exist  within  or  as  a  part  of  the  Guar- 
anty Company  and  the  two  are  not  identical.  As  a  legal  being, 
a  corporate  entity,  it  retained  the  one  activity  and  power  and 
otherwise  is  non-existent/' 

This  language  was  quoted  with  approval  in  Irvine  v.  New  York 
Edison  Co.,  supra,  in  which  the  distinction  between  merger  and 
consolidation  under  the  general  statutes  of  New  York  was  pointed 
out. 

The  language  which  I  have  quoted  leaves  considerable  doubt 
in  my  mind  as  to  the  question  which  I  have  raised.  On  the  one 
hand  the  court  says  that  the  merged  company  by  reason  of  the 
merger  "disburdened  itself  of  each  and  every  obligation,  under- 
taking and  relation,  and  the  Guaranty  Company  (the  merging  com- 
pany) absorbed  and  assumed  them  all."  If  the  first  part  of  this 
sentence  be  taken  literally  it  would  amount  to  an  adjudication  to 
the  effect  that  the  result  of  a  merger  is  to  discharge  the  merged 
company.  The  court  goes  on  'to  say,  however,  that  the  merged 
company  does  not  surrender  its  corporate  existence  but  remains 
a  corporation  "for  the  single  purpose  and  with  the  sole  power  of 
being  sued  or  proceeded  against  upon  and  defending  against  causes 
of  action  alleged  to  exist  against  it  at  the  time  of  the  merger." 

It  seems  obvious  to  me  that  if  the  merged  company  can  be  pro- 
ceeded against  as  a  defendant  upon  obligations  matured  against 
it  at  the  time  of  the  merger,  it  is  not  discharged  therefrom  in  the 
New  York  Edison  Co.,  a  statutory  provision  to  the  effect  that  the 
eyes  of  the  law.  Moreover,  as  the  court  points  out  in  Irvine  v. 
rights,  obligations  and  relations  of  the  merged  company  to  any 
person,  etc.,  shall  remain  unimpaired  must  be  broad  enough  to 
"include  the  right  to  sue  the  debtor  corporation  and  to  take  the 
property  which  was  of  the  debtor  corporation  by  execution  issued 
upon  a  judgment  obtained  against  such  debtor."  (207  N.  Y.,  430.) 
It  is  true  that  this  sentence  was  used  in  describing  the  effect  of  the 
general  merger  statutes  of  New  York,  which  the  court  sharply  dis- 
tinguished from  the  statutes  relating  to  the  merger  of  banks. 
However,  I  can  not  see  how  one  can  say  that  the  rights  of  cred- 
itors and  beneficiaries  of  the  merged  company  could  remain  "unim- 
paired" if  a  deposit  such  as  that  required  by  the  laws  of  Ohio, 
made  for  the  purpose  of  securing  those  rights  as  affecting  Ohio 
property  and  citizens,  could  as  a  result  of  the  merger  be  with- 
drawn, even  though  some  other  deposit  which  might  secure  the 
same  rights  be  substituted  therefor. 

In  short,  I  am  in  grave  doubt  as  to  whether  or  not  by  the  New 
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York  statute  itself  it  was  intended  that  any  vested  rights  of  cred- 
itors and  beneficiaries  of  a  merged  company  should  be  disturbed 
by  the  merger.  I  would  regard  a  deposit  made  to  secure  the  per- 
formance of  Ohio  trusts  as  giving  rise  to  such  vested  rights. 

For  all  the  foregoing  reasons  I  arrive,  not  at  a  state  of  cer- 
tainty in  my  own  mind,  but  at  a  conclusion  which  is  characterized 
by  considerable  doubt.  In  view  of  my  doubt  and  of  the  total  ab- 
sence of  any  statutory  procedure  for  the  withdrawing  of  such  de- 
posit, my  advice  to  you  is  that  you  decline  to  return  the  deposit  save 
upon  the  order  of  a  court  of  competent  jurisdiction. 


A  Contractor  with  the  State  Highway  Commissioner  for  the  Im- 
provement of  a  Part  of  the  Inter-County  Highway  Cannot  Be 
Relieved  from  the  Obligations  of  His  Contract  Where  the  State 

'  Was  to  Furnish  the  Brick  for  Such  Road  Improvement,  and  Where 
the  Contractor  Has  Not  Completed  the  Work  Up  to  the  Point  Re- 
quired for  Laying  Brick  and  No  Demand  Has  Been  Made  Upon 
the  State  for  the  Delivery  of  the  Brick,  Upon  the  Pretense  that 
the  State  Did  Not  Have  Brick  Which  Would  Meet  the  Test  Pro- 
vided by  the  Highway  Commissioner. 


No.  1544— (Opinion  Dated  November  8,  1918.) 

Hon.  Clinton  Cowen,  State  Highway  Commissioner,  Columbus,  Ohio. 

Dear  Sir:    I  have  your  communication  of  September  26,  1918, 

which  reads  as  follows : 

"For  your  information  I  beg  to  quote  the  following  entry 
from  the  Journal  of  the  Advisory  Board  as  of  September  4, 
1916,  with  reference  to  the  request  of  Swank  &  Mclntyre  for 
cancellation  of  their  contract  for  the  improvement  of  Section 
'J7  Inter-County  Highway  No.  357,  Lancaster-New  Lexington 
Road,  Perry  County,  Ohio : 

"  TERRY  COUNTY— I.  C.  H.  No.  357,  Section  "J," 
Lancaster-New  Lexington  Road — Contractors  request  can- 
cellation of  contract. 

"  'A  letter  to  Commissioner  Cowen  from  H.  S.  Atkin- 
son was  presented,  attached  to  which  was  brief  and  argu- 
ment of  Swank  &  Mclntyre  for  the  cancellation  of  their 
contract  for  the  improvement  of  Section  "J,"  Inter-County 
Highway  No.  357,  Lancaster-New  Lexington  Road,  Perry 
County. 

"  'The  Secretary  was  authorized  to  submit  the  brief 
of  Swank  &  Mclntyre  together  with  a  statement  of  the 
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facts  as  understood  by  the  Highway  Department  to  the 
Attorney  General  of  Ohio  for  an  opinion  as  to  the  proper 
procedure  to  be  followed  by  this  department.' 
"I  am  attaching  hereto  statement  of  Swank  &  Mclntyre, 
through  their  attorneys,  Atkinson  &  Smith,  together  with  state- 
ment signed  by  Chief  Highway  Engineer  H.  D.  Bruning  of  this 
department. 

"I  respectfully  request  an  opinion  from  you  as  to  what 
action,  if  any,  may  be  taken  by  th^s  department  in  response  to 
Swank  &  Mclntyre's  request." 

There  is  considerable  correspondence  attached  to  your  letter, 
which  is  too  lengthy  to  quote  in  full.  Hence  in  the  consideration  of 
the  question  submitted  to  me  I  shall  deduce  those  facts  therefrom 
which  I  d^em  to  be  essential  in  arriving  at  the  correct  answer  to 
your  question. 

The  question  is  whether  there  is  anything  connected  with  the 
contract  entered  into  by  and  between  the  state  highway  commis- 
sioner, for  the  State  of  Ohio,  and  Swank  &  Mclntyre,  for  the  im- 
provement of  Sec.  J,  I.  C.  H.  No.  357,  Lancaster-New  Lexington 
Road,  Perry  County,  Ohio,  that  would  warrant  the  state  highway 
commissioner  in  cancelling  this  contract,  the  contractors,  Swank  & 
Mclntyre,  requesting  that  they  be  relieved  from  the  obligations  of 
the  same. 

The  provision  of  the  contract  which  gives  rise  to  the  question 

is  as  follows  : 

"Brick  to  be  furnished  the  contractors  f .  o.  b.  cars  at  Junc- 
tion City  or  New  Lexington  on  T.  &  O.  C.  R.  R." 
In  other  words,  the  State,  through  the  state  highway  commissioner, 

agreed  that  it  would  furnish  the  brick  for  the  construction  of  this 

particular  highway,  and  while  the  contract  does  not  so  specifically 

state,  it  was  contemplated  that  these  bricks  would  be  furnished  by 

the  board  of  administration  from  the  plants  which  it  operates  by 

means  of  prison  labor.     In  reference  to  this  particular  provision,  the 

contractors  Swank  &  Mclntyre,  through  their  attorneys  Atkinson  & 

Smith,  set  forth  the  following  in  the  facts : 

"During  the  progress  of  the  above  work,  it  developed  that 
the  brick  produced  by  the  State  of  Ohio  at  its  Junction  City 
plant  was  not  making  the  test  above  set  forth  and  required  by 
the  state  highway  department.  It  is  also  a  fact  that  at  no  time 
during  the  life  of  this  contract  has  the  State  been  in  a  position 
to  deliver  brick  to  these  contractors  that  will  meet  such  test. 
It  is  a  further  fact,  that  even  now,  the  State  is  not  producing 
brick  that  meet  such  test. 
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'Immediately  upon  ascertaining  the  inability  of  the  State 
to  furnish  the  brick  according  to  the  contract,  specifications  and 
test,  the  contractors  suspended  further  operations." 

From  these  statements,  as  set  out  by  the  attorneys,  they  arrive 
at  the  following  conclusions : 

(1)  "The  contractors  are  entitled  to  a  cancellation  of  this 
contract,  because  of  the  inability  of  the  State  to  furnish  brick 
to  meet  the  prescribed  test. 

(2)  "Because  of  the  inability  of  the  State  to  furnish  brick 
to  meet  the  prescribed  test,  the  contractors  were  justified  in 
not  proceeding  with  the  work." 

I  might  state  in  the  beginning  that  if  the  statements  made  by 
the  contractors,  through  their  attorneys,  were  to  be  given  their  full 
force  and  effect,  and  could  be  taken  for  all  they  import,  t  think  the 
conclusions  drawn  by  the  attorneys  are  correct  and  that  the  con- 
tractors should  be  released  from  the  obligations  of  their  contract. 

We  will  first  consider  the  matter  from  the  standpoint  of  the 
contractors.  The  contract  was  let  on  July  21,  1916,  and  the  date 
set  for  the  completion  of  the  same  was  July  1,  1917.  The  time  for 
completion  was  extended  by  the  state  highway  commissioner  at  two 
different  times,  one  to  September  15,  1917,  and  another  to  March 
15, 1918. 

The  contractors  received  payments  based  upon  estimates  made 
by  the  state  highway  commissioner  in  a  total  amount  of  $6,477.76, 
the  last  payment  being  made  on  December  8,  1918,  no  work  having 
been  done  on  said  contract  since  that  date.  About  forty  per  cent, 
of  the  rough  grading  has  been  completed  and  the  greater  part  of  the 
bridges  and  culverts  upon  said  improvement  have  been  constructed. 
It  will  require  something  like  $40,000.00  lyorth  of  work  upon  the 
part  of  the  contractors,  before  they  will  be  in  a  position  to  lay  the 
brick  upon  said  improvement.  This  last  statement  of  fact  is  set  out 
by  Swank  &  Mclntyne,  through  their  attorneys. 

The  contractors  never  made  any  demand  upon  the  state  for  brick, 
either  in  writing  or  orally;  neither  did  they  ever  serve  notice  in 
writing  upon  the  state  highway  department  that  they  had  decided 
not  to  complete  the  contract,  owing  to  the  fact  that  the  state  could 
not  furnish  brick  to  comply  with  its  part  of  the  contract ;  neither  is 
there  anything  set  out  indicating  at  what  time  the  contractors  de- 
cided they  would  not  proceed  with  the  contract  owing  to  the  fact 
that  the  state  was  not  able  to  furnish  brick. 

When  we  consider  that  no  request  or  demand  had  ever  been 
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made  upon  the  state  for  the  furnishing  of  brick  and  that  $40,000.00 
'Worth  of  work  remained  to  be  done  by  the  contractors  before  they 
would  be  in  a  position  to  require  brick,  and  that  the  State  of  Ohio 
never  refused  to  furnish  the  brick  required,  it  would  seem  that  the 
question  is  prematurely  raised  by  the  contractors  in  reference  to 
this  matter. 

The  contractors  state  that  they  hesitate  to  proceed  with  the  im- 
provement on  the  ground  that  other  brick  concerns  are  ready  to 
enjoin  them  from  laying  brick  upon  said  road  as  soon  as  they  begin 
to  lay  them.  Just  how  other  brick  concerns  might  have  a  right  to 
enjoin  the  contractors  from  laying  the  brick  furnished  by  the  state, 
I  am  not  able  to  understand,  unless  they  follow  the  old  familiar 
course  that  is  followed  by  so  many  parties  who  are  liable  to  suffer 
financial  loss  due  to  some  course  of  the  state  or  a  county,  and  per- 
suade a  taxpayer  to  bring  a  taxpayer's  suit  against  the  contractor 
and  the  state  officials. 

We  will  now  consider  the  other  contracting  party  involved  in 
this  matter,  namely,  the  State  of  Ohio,  through  the  state  highway 
department.  The  Ohio  Board  of  Administration  states  it  as  a  fact 
that  it  can  furnish  the  state  highway  commissioner  with  all  the 
brick  that  he  may  need  for  the  completion  of  this  contract,  upon 
very  short  notice,  and  can  furnish  brick  that  will  not  only  meet  the 
specifications  required  by  the  state  highway  commissioner,  but  will 
more  than  meet  the  required  tests. 

The  state  highway  commissioner  has  adopted  a  rule  that  brick 
must  meet  such  a  test  that  they  will  n6t  lose  more  than  twenty-two 
per  cent,  of  their  volume  when  placed  in  a  certain  tester  with  iron 
and  revolved  at  a  certain  rate  for  a  specified  length  of  time.  The 
board  of  administration  has  had  tests  made  of  the  brick  manufac- 
tured by  it  and  has  submitted  four  of  these  tests  to  this  department, 
in  which  respective  tests  the  brick  lost  as  follows :  21.8  per  cent., 
20.1  per  cent.,  18.6  per  cent.,  and  19.2  per  cent.  These  tests  indicate 
that  the  board  of  administration  has  brick  on  hands  which  more 
than  meet  the  test  required  by  the  state  highway  commissioner. 

The  board  of  administration  also  represents  to  this  department 
that  at  all  times  for  more  than  a  year  last  past  it  has  had  brick 
which  would  meet  the  test  required  by  the  state  highway  commis- 
sioner, and  in  quantities  more  than  sufficient  to  construct  the  road 
in  question.  The  state  highway  commissioner  himself  has  had  tests 
made  of  the  brick  manufactured  by  the  board  of  administration  and 
has  also  submitted  the  same  to  this  department.    These  tests  show 
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the  board  of  administration  is  manufacturing  brick  which  meets  the 
test  required  by  the  state  highway  commissioner. 

In  view  of  all  the  above,  I  do  not  believe  as  a  matter  of  law 
that  you  as  state  highway  commissioner  have  authority  to  release 
the  contractors  from  the  obligations  of  their  contract.  Of  course 
if  the  contractors  are  so  released,  the  bond  which  the  contractors 
gave  for  the  faithful  performance  of  the  obligations  of  their  con- 
tract would  be  of  no  force  and  effect  and  the  parties  signing  the  same 
would  also  be  released.  This  undoubtedly  under  the  present  condi- 
tions would  work  great  financial  loss  to  the  State  of  Ohio  and  the 
other  parties  interested  and  would  be  brought  about  through  no 
fault  of  the  State  of  Ohio. 

It  is  suggested  by  the  contractors  that  the  state  ought  to  deal 
fairly  with  those  parties  with  whom  it  contracts.  They  use  this 
language : 

"There  is  every  reason  for  the  state  assuming  the  attitude 
of  absolute  fairness  in  its  dealings  with  its  citizens.  Simply 
because  the  state  has  the  power  to  insist  upon  the  last  pound  of 
flesh  and  not  be  held  responsible  therefor  in  law,  is  not  sufficient 
reason,  moral  or  otherwise,  for  exercising  such  drastic  au- 
thority." 

I  am  in  full  accord  with  this  observation.  I  believe  that  the  state 
ought  to  deal  just  as  fairly  and  equitably  with  the  parties  with 
whom  it  contracts,  as  would  a  private  individual,  and  I  might  say 
even  more  so ;  but  this  principle  does  not  warrant  the  state,  without 
any  consideration  whatever,  in  releasing  a  contractor  from  the  obli- 
gations  of  his  contract  because  they  have  become  burdensome  to 
him. 

If  these  contractors  should  proceed  with  their  work  and  are  en- 
joined by  the  courts  from  laying  the  brick  furnished  by  the  state, 
owing  to  the  fact  that  they  do  not  meet  the  specifications  required 
by  the  state  highway  commissioner;  or,  if  it  should  develop  that 
the  state  would  not  be  able  to  furnish  the  brick  that  would  meet  the 
required  test,  I  could  not  imagine  any  state  official  or  general  as- 
sembly that  would  refuse  to  make  the  contractors  absolutely  whole 
for  all  the  loss  they  might  incur  because  of  the  fact  that  the  state 
had  failed  to  meet  the  obligations  resting  upon  it  under  the  contract 
between  it  and  the  contractors.  However,  at  the  present  time  and 
under  the  conditions  now  existing,  I  do  not  believe  as  a  matter  of 
law  or  equity  that  you  should  release  these  contractors  from  the 
obligations  they  assumed  under  this  contract. 


SUPREME  COURT 


MOTION  DOCKET. 

9872 — The  Home  Telephone  Co.  et 
al.  v.  Marion  Meyers,  Admr.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Madison  county  to  certify 
its  record.     Sustained. 

9874— The  City  of  Mt.  Vernon,  Ohio, 
v.  B.  Berman  et  al.,  Partners.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Knox  county  to  certify  its 
record.     Sustained. 

9875 — The  City  of  Mt.  Vernon,  Ohio, 
v.  B.  Berman  et  al.,  Partners.  Motion 
by  plaintiff  for  temporary  injunct'on 
in  cause  No.  16032  on  the  general 
docket.     Sustained. 

9915 — Village  of  Newburg  Heights 
v.  H.  L.  French  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.    Overruled. 

9918 — Nathan  P.  Johnson  v.  Edward 
J.  Peebles.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Ma- 
boning  county  to  certify  its  record. 
Overruled.  ■ 

9923 — The  Bronx  Amusement  Co.  v. 
Elizabeth  Fox.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

9942— William  L.  Campbell  et  al.  v. 
Nick  Pavlovich.  Motion  for  an  order 
directing  the  court  of  appeals  of  Jef- 
ferson county  to  certify  its  record. 
Overruled. 

9943 — Thomas  C.  Nolan  v.  Rex 
Amusement  Company  et  al.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Jefferson  county  to  certify 
its  record.     Overruled. 

994*— B.  F.  Bramon  et  al.  v.  The 
Board  of  Education  of  the  Tiro  Con- 
solidated School  District  et  al.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Crawford  county  to  cer- 
tify its  record.     Sustained. 

9945 — In  re  exceptions  of  prosecut- 
ing attorney  in  the  case  of  The  State 
of  Ohio  v.  Frank  Kaiser.  Motion  for 
leave  to  file  a  Bill  of  Exceptions  to 
the  court  of  appeals  of  Williams 
county.     Overruled. 

9946— The  City  of  Cleveland  et  al. 
v.  Edward  M.  Burns.  Motion  by  the 
city  of  Cleveland  for  an  order  direct- 
ing the  court  of  appeals  of  Cuyahoga 


county    to   certify   its    record.     Over-* 
ruled. 

9947 — The  City  of  Cleveland  et  al. 
v.  Edward  M.  Burns.  Motion  by  H.  S. 
Sweesy  for  an  order  directing  the 
court  of  appeals  of  Cuyahoga  county 
to  certify  its  record.     Overruled. 

9948 — The  City  of  Cleveland  et  al. 
v.  Edward  M.  Burns.  Motion  by  F.  E. 
Bates  for  an  order  directing  the  court 
of  appeals  of  Cuyahoga  county  to  cer- 
tify its  record.     Overruled. 

9949 — John  A.  Solze  v.  Fred  Solze. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Crawford  county 
to  certify  its  record.     Overruled. 

9950 — The  Toledo  Terminal  Rail- 
road Co.  v.  Clinton  A.  Mauk  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Lucas  county  to 
certify  its  record.     Overruled. 

9951— The  Baltimore  &  Ohio  Rail- 
road Co.  v.  Rosa  J.  Lebold  et  al.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Cuyahoga  county  to  cer- 
tify its  record.     Overruled. 

9954 — The  Methodist  Book  Concern 
v.  The  East  End  Loan  Association 
Company.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Ham- 
ilton county  to  certify  its  record. 
Overruled. 

995$— John  O.  Ware  et  al.  v.  Clark 
Hutchins  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of  Wil- 
liams county  to  certify  its  record. 
Overruled. 

9956 — Ellsworth  E.  Elkins  et  al.  v. 
Clark  Hutchins  et  al.     Motion  for  an. 
order  directing  the  court  of  appeals 
of    William 8    county    to    certify    its 
record.     Overruled. 

9967— Albert  Long  v.  City  of 
Steubenville,  Ohio.  Motion  for  an 
order  directing  the  court  of  appeals 
of  efferson  county  to  certify  Its  rec- 
ord.   Overruled. 

9958 — Clarence  Coulter  v.  S.  F. 
Chaney,  Extr.,  et  al.  Motion  for  an 
order  directing  the  court  of  appeals  of 
Coshocton  county  to  certify  its  record. 
Overruled. 

9960 — George  C.  Krugh  v.  Fred 
Gaberdiel  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of  Allen 
county  to  certify  its  record.  Over- 
ruled. 
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Telecall  Co.,  Cleveland,  $10,000.  C 
F.  Mead,  Kenneth  Barnard,  M.  C 
Russ,  K.  Lockwood,  M.  G.  Fisher. 

Clarke  Rubber  Co.,  Elyrla,  $300, 
000.  Henry  W.  Wurst,  E.  T.  Clauser 
E.  P.  Clement,  W.  H.  Clarke,  A.  J 
Laundon. 

Rex  Bread  Co.,  Toledo,  $100,000 
Wade  D.  Holland,  F.  C.  Hoehler.  J.  R 
Holland,  Hoyt  Holland  L.  W.  Hoehler 

A.  C.  Miller  Co.,  Delaware,  $25,000 
C.  B.  Durell,  T.  F.  Connors,  A.  C.  Mil 
ler,  B.  M.  Holland,  J.  O.  Kunkel.  (Lum 
ber  and  sawmill  dealers.) 

East  Youngs  town  Ice  Co.,  East 
Youngstown,  $100,000.  Joseph  A.  Ro- 
senberg, John  Costantino,  Thomas 
Krajnak,  A.  J.  Decar,  J.  H.  C.  Lyon. 

C.  &  M.  Construction  Co.,  Cleve- 
land, $10,000.  Jonathan  Evans,  C. 
ba,  A.   R.   Teagle. 

Olmstead  Falls  Hide  &  Leather 
Co.,  Olmstead  Falls,  $10,000.  M.  A. 
Kalozi,  F.  C.  Becker,  Albert  W.  Snow, 
Alvin  C.  Pennock,  J.  H.  Cous'ns. 

Kinzel-Ray  Co.,  Cleveland,  $1,000. 
Charles  W.  Pattison,  W.  H.  Hassel- 
man,  A.  L.  Kolleda,  M.  E.  Fishbein, 
Carl  H.  Mueller. 

Miners'  Cooperative  Store  Co.,  Glen* 
coe,  $5,000.  A.  W.  Hart,  L.  Scarpone, 
Charles  Beveridge,  H.  B.  Shepherd, 
Lewis  Orel,  J.  A.  Phillips. 

Bellevue  Tire  Shop  and   Sales  Co., 
Bellevue,   $15,000.     L.   B.   Bull,   Eliza- 
Athens     Co-operative     Co.,  Athens, 
$10,000.     John  Wyckoff,  Pearley  Gas- 
kill,  Frank  H.  Cross,  John  Schneider, 

Accident  Prevention  &  Service  Co., 
Cleveland,  $10,000.  E.  W.  Davis,  Ira 
C.  Farley,  W.  S.  Hopkins,  C.  F.  Thain, 
J.  H.  Rowse. 

Bedell  Cloak  &  Suit  Co.,  Cleveland, 
$10,000.  Gustav  von  den  Steinen,  C. 
M.  Horn,  John  Milton  Costello,  A.  R. 
Kopp.  L.  B.  Davenport. 

Billy  I.  Levinson  Co.,  Cleveland, 
$25,000.  B'My  I.  Levinson,  Joe  T. 
Kohn,  George  Q.  Keeley,  A.  J.  Roth, 
H.  A.  Balmer.     (Clothing.) 

Ohio-Toledo  Ice  Cream  Co..  Toledo, 
$25,000.  George  W.  Ritter,  Myrtle  H. 
Clark,  Frank  J.  Klauser,  Esther  A. 
Knopp,  Lee  H.  Schminck. 

Universal  Securities  Co.,  Cleveland, 


$10,000.  Thomas  G.  P  err  en,  Charles 
M.  McCahan,  H.  B.  Mead,  Arthur  C. 
Leedle,  Charles  T.  Magner. 

Rowland  &  Price  Steel  &  Iron  Co- 
Cambridge,  $50,000.  Mark  A.  Cope- 
land,  N.  B.  Madden,  G.  A.  Mowery,  X. 
B.  Masten,  O.  E.  Schultz. 

Eureka  Mfg.  Co.,  Cleveland,  $10,000. 
L.  N.  McShane,  T.  C.  Lawless,  C.  M. 
Whfte,  A.  B.  Curtiss,  N.  J.  Brewer. 
(Manufacturing  and  dealing  in  electri- 
cal machinery.) 

Bresson-Bauer  Co.,  Canton,  $10,000. 
Wendell  Herbruck,  M.  Hartzell,  H. 
Melius,  G.  B.  Kellogg,  W.  Frey. 
(Clothing  store.) 

Ada  Water  and  Light  Co.,  Ada, 
$100,000.  Fenwick  Ewing,  C.  B. 
Slack,  Thomas  M.  Kier,  Mary  G.  Ew- 
ing, James  R.  Fitzgibbon. 

Central  Engraving  Co.,  Cleveland, 
$10,000.  G.  E.  Klauminzer,  R.  A.  Wey- 
rick,  Forrest  F.  Sherman,  N.  J.  Brew- 
er, L.  N.  McShane. 

Colonial  Arcade  Hotel  Co.,  Cleve- 
land, $60,000.  Charles  S.  Reed,  N.  I. 
Diamond,  Walter  H.  Bell,  C.  L.  Ayers, 
M.   L.   Esch. 

Culver  Motor  Sales  Co.,  Toledo, 
$25,000.  Eli  E.  Culver,  Walter  R. 
Culver,  Jessie  E.  Culver,  Thomas  Fer- 
rell,  John  W.  Ash  brook. 

Gimor  Coal  Co.,  Uhr.'chsville,  $10.- 
000.  Paul  R.  Romig,  B.  O'Donnell,  W. 
R.  Wilcoxen,  P.  A.  Romig,  B.  B.  Beltz. 

Nederlauder  Liquor  Co.,  Akron,  $10.- 
000.  Robert  Nederlauder,  Harry 
Krohngold,  L.  A.  Cohen,  E.  Maguire, 
Maurice  Krohngol. 

Increases 

Crystal  Supply  Co.,  Warren,  $5,000 
to  $10,000. 

Home  Lumber  Co.,  Warren,  $20,000 
to  $40,00f 

Merchants'  Savings  and  Banking 
Co.,  Cleveland,  $25,OC0  to  $50,000. 

Perry  County  Telephone  Co.,  New 
Lexington,  $75,000  to  $125,000. 

Plttsburgh-Belmont  Coal  Co.,  Bel- 
laire,  $700,000  to  $800,000. 

Decrease 

Cleveland  Consolidated  Bottling 
Co..   Cleveland,   $15,000   to  $100. 

Toledo  Tap  &  Die  Co.,  Toledo,  $50,- 
000  to  $95,000. 
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PUBLIC  UTILITIES  COMMISSION 


No.  1543 — In  the  Matter  of  the  Application  of  The  Toledo  Railways 
&  Light  Company,  for  Authority  to  Create  an  Issue  of  Improve- 
ment Mortgage  Bonds  and  to  Issue  Certain  Thereof.  Prayer 
Granted. 


(Dated  November  8,  1918.) 

This  day,  after  due  notice  to^all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  application  of  The  Toledo  Railways 
&  Light  Company,  (a  corporation  organized  and  existing  under  the 
laws  of  Ohio) ,  asking  consent  and  authority  to  issue  to  the  Toledo 
Traction,  Light  &  Power  Company  two  hundred  and  three  thousand 
dollars,  principal  sum  of  Improvement  Mortgage,  seven  percent 
gold  bonds,  in  repayment  of  advances  in  that  sum,  by  the  said  To- 
ledo Traction,  Light  &  Power  Company,  for  the  construction  of 
additions,  extensions  and  improvements  to  applicant's  plants  and 
facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  as  of  September  30th,  1918,  and  subsequent  to 
February  1st,  1918,  additions,  extensions  and  improvements 
to  applicant's  electric  light  and  power  properties  had  been 
made  at  an  actual  cost  of  $203,292.28,  of  which  additions,  ex- 
tensions and  improvements  $178,363.70  had  been  wholly  pro- 
vided within  such  period,  and  the  provision  of  the  remaining 
$24,928.58  had  been  begun  subsequent  to  June  1st,  1917,  and 
prior  to  February  1st,  1918,  and  carried  in  applicant's  account 
as  "Uncompleted  Job  Orders"  until  some  time  subsequent  to 
February  1st,  1918,  when  said  amount  was  charged  to  appli- 
cant's property  account ; 

(2)  That,  as  of  September  30th,  1918,  the  applicant  was 
lawfully  indebted  to  the  Toledo  Traction,  Light  &  Power  Com- 
pany in  said  sum  of  $203,292.28  for  and  on  account  of  the  pro- 
vision, by  the  said  Toledo  Traction,  Light  &  Power  Company, 
of  additions,  extensions  and  improvements  to  applicant's  facili- 
ties, and 

(3)  That  the  issue  of  applicant's  said  Improvement  Mort- 
gage Bonds  is  reasonably  required  and  necessary  for  the  pay- 
ment and  discharge  or  lawful  refunding  of  $203,000.00  of  ap- 
plicant's said  indebtedness. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
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position  of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Toledo  Railways  &  Light  Gompany 
be,  and  hereby  it  is  authorized  to  issue  its  Improvement  Mort- 
gages,  seven  percent  gold  bonds  of  the  principal  sum  of  two  hun- 
dred and  three  thousand  dollars  (203,000.00).    It  is  further 

Ordered,  That  said  bonds  be  issued  and  transferred,  as  fully 
paid  and  at  par,  to  the  Toledo  Traction,  Light  &  Power  Company  in 
full  payment  and  discharge  of  $203,000.00  of  the  $203,292.28  ad- 
vanced by  said  company  for  the  construction  of  additions,  exten- 
sions and  improvement  to  applicant's  facilities  to  and  including  the 
thirtieth  day  of  September,  1918,  as  more  fully  set  forth  in  the  ap- 
plication herein  which,  in  so  far  as  it  lists  and  enumerates  such  ad- 
ditions, extensions  and  improvements  hereby  is  made  a  part  of  this 
order  by  reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  pursuant  to  the 
terms  and  conditions  of  this  order. 

No.  1306 — In  the  Matter  of  the  Application  of  Mahoning  &  She- 
nango  Railway  &  Light  Company  for  Authority  to  Issue  and  Sell 
Its  Preferred  Stock.  Order  on  Fourth  Supplemental  or  Substi- 
tute Application. 


(Dated  November  8,  1918.) 

This  day,  (the  Commission  having  deemed  hearing  thereupon 
to  be  unnecessary) ,  this  matter  came  on  for  further  consideration 
upon  a  pleading  proffered  for  filing  under  the  caption,  "In  the  mat- 
ter  of  the  application  of  Mahoning  and  Shenango  Railway  &  Light 
Company  for  authority  to  issue  and  sell  $550,000.00  par  value,  of 
its  first  and  consolidated  mortgage  bonds,"  but  for  the  purposes  of 
this  commission,  filed  as  the  fourth  supplemental  substitute  appli- 
cation herein;  such  supplemental  petition  asking  the  consent  and 
authority  of  the  commission  for  the  issue  and  sale  of  applicant's 
first  and  consolidated  mortgage,  Series  B,  six  percent  bonds  of  the 
principal  sum  of  five  hundred  and  fifty  thousand  dollars,  the  pro- 
ceeds  thereof,  with  the  moneys  derived  from  the  sale  of  certain 
other  bonds  and  capital  stock,  to  be  applied  toward  the  payment  for 
certain  contemplated  additions  and  improvements  to  applicant's 
facilities,  the  estimated  cost  of  which  is  the  sum  of  $3,315,762.03, 
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and  the  payment  and  discharge  of  $194,000.00  refunding  mortgage 
bonds  of  the  Youngstown  Park  and  Falls  Street  Railway  Company 
(now  consolidated  with  the  applicant),  which  mature  January  1, 
1918. 

The  commission,  being  fully  advised  in  the  premises,  finds  : 

(1)  That  the  applicant  has  maturing  on  January  1, 1919, 
$194,000.00  bonds  of  The  Youngstown  Park  and  Falls  Street 
Railway  Company  which  bonds,  on  said  date,  must  be  dis- 
charged or  lawfully  refunded ; 

(3)  That  the  applicant  now  has  in  contemplation  or  un- 
der actual  construction,  additions,  extensions  and,  improve- 
ments to  its  facilities,  the  cost  of  which  will  not  be  less  than 
the  sum  of  $3,315,762.03; 

(3)  That,  applicant  now  having  bonds  outstanding  in  ex- 
cess of  its  issued  and  outstanding  capital  stocks,  the  issues  of 
the  bonds  herein  sought  to  be  authorized  in  excess  of  its  out- 
standing capital  stock,  and  the  expenditure  of  the  proceeds  of 
such  excess,  shuld  be  specifically  consented  to,  authorized  and 
approved,  and 

(4)  That  the  issue  of  the  bonds  herein  sought  to  be  au- 
thorized is  reasonably  required,  and  the  money  to  be  procured 
thereby  necessary  for  the  construction,  completion,  extension 
and  improvement  of  applicant's  facilities,  and  the  payment  and 
discharge  or  lawful  refunding  of  its  existing  obligations. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  Mahoning  and  Shenango  Failway  & 
Light  Company  be,  and  hereby  it  is  authorized  to  issue,  in  addition 
to  the  bonds  and  capital  stock  heretofore  authorized  in  this  proceed- 
ing, its  first  and  consolidated  refunding  mortgage,  Series  B,  six 
percent  gold  bonds  of  thfe  principal  sum  of  five  hundred  and  fifty 
thousand  dollars  ($550,000.00),  and  that  said  bonds  be  sold  for 
the  highest  price  obtainable  but  for  not  less  than  ninety  (90)  per- 
centum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  be  amortized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  appli- 
cant's outstanding  capital  stocks,  and  the  expenditure  of  the  pro- 
ceeds of  such  excess  as  hereinafter  provided,  and  hereby  they  are 
specifically  consented  to,  authorized  and  approved.    It  is  further 

Ordered,    That  the  proceeds  arising  from  the  sale  of  said  bonds 
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be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to-wit: 

(a)  The  payment  and  discharge  of  the  $194,000.00,  Re- 
funding Mortgage  Bonds  of  The  Youngstown  Park  and  FaBs 
Street  Railway  Company,  which  mature  January  1,  1919,  and 

(b)  Applied  toward  the  payment  of  the  cost  of  providing 
the  additions,  extensions  and  improvements  to  applicant's 
facilities,  of  the  total  estimated  cost  of  $3,315,762.03,  set  forth 
in  the  detailed  statement  appended  to  the  instant  application 
as  "Exhibit  A,"  which  hereby  is  made  a  part  of  this  order  by 
reference. 

It  is  further 

Ordered,  That  forthwith  upon  the  payment  of  any  of  said 
bonds  of  the  Youngstown  Park  and  Falls  Street  Railway  Company* 
the  same  be  rendered  non-negotiable  and,  upon  the  payment  of  all, 
cancelled  and  destroyed.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Com- 
mission semi-annually  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  bonds 
under  the  authority  herein  granted  and  of  the  expenditure  of  the 
proceeds  thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  1555— In  the  Matter  of  the  Application  of  the  Sandusky  Gas  ft 
Electric  Company  for  Consent  and  Authority  to  Issue  and  Pledge 
First  Improvement  and  Refunding  Mortgage  Bonds.  Prayer 
Granted. 


(Dated  November  15,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  upon  the  application  of  the  Sandusky  Gas 
&  Electric  Company,  (a  corporation  duly  organized  and  existing 
under  the  laws  of  Ohio),  asking  the  consent  and  authority  of  the 
commission  to  issue  and  dispose  of  $113,000.00,  principal  sum,  of  its 
first  improvement  and  refunding  mortgage  bonds,  the  moneys  to  be 
procured  thereby  to  be  used,  (1)  to  reimburse  its  treasury  for  the 
sum  of  $18,244.87  (not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness)  expended  therefrom  for  ad- 
ditions, extensions  and  improvements  between  the  dates  January 
1,  1915,  and  December  31,  1917 ;  (2)  to  reimburse  its  treasury  for 
the  further  sum  of  $26,486.33  (not  procured  by  the  issue  of  stock, 
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bonds,  notes  or  other  evidences  of  indebtedness)  expended  there- 
from for  additions,  extensions  and  improvements  between  the  dates 
December  31,  1917,  and  September  30,  1918,  and  (3)  to  provide 
other  additions,  extensions  and  improvements  to  its  plant,  the  esti- 
mated cost  of  which  is  the  sum  of  $97,949.39. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  moneys,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  were  actually 
expended  from  applicant's  treasury  for  the  construction  of  ad- 
ditions, extensions  and  improvements  to  its  facilities,  as  fol- 
lows: Between  the  dates,  January  1,  1915,  and  December  31, 
1917,  $18,244.87,  and  between  the  dates,  December  31,  1917, 
and  September  30, 1918,  $26,486.33 ; 

(2)  That  the  applicant  has  in  contemplation  and,  in  part, 
under  actual  installation  or  contract,  additions  and  improve- 
ments to  its  facilities,  the  cost  of  which  will  be  approximately 
the  sum  of  $97,949.39 ; 

(3)  That  the  issue  of  applicant's  said  bonds  is  reason- 
ably required  and  the  money  to  be  procured  thereby  necessary 
for  the  reimbursement  of  applicant's  treasury  for  moneys,  not 
procured  by  the  issue  of  stocks,  bonds,  notes  or  other  evidences 
of  indebtedness,  actually  expended  therefrom,  within  the  five 
years  next  preceding  the  date  of  the  filing  of  the  application 
herein,  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilites,  and  for  the  construction,  comple- 
tion, extension  and  improvement  of  applicant's  facilities ; 

(4)  That,  the  applicant  now  having  bonds  outstanding 
in  excess  of  its  total  issued  and  outstanding  capital  stock,  the 
issue  of  the  instant  bonds  in  excess  of  applicant's  outstanding 
capital  stock,  and  the  expenditure  of  such  excess,  should  be 
specifically  consented  to,  authorized  and  approved,  and 

(5)  That,  under  the  present  conditions  existing  in  the 
financial  markets  and  surrounding'  the  sale  of  securities,  it  will 
be  extremely  difficult  to  market  said  bonds  for  a  reasonable 
price  and  that,  pending  a  sale  thereof,  and  to  enable  the  appli- 
cant to  procure  the  moneys  hereinbefore  found  to  be  neces- 
sary for  its  lawful  purposes,  authority  should  be  granted  for 
tne  pledge  of  said  bonds  as  collateral  security  for  loans ; 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  the  Sandusky  Gas  &  Electric  Company  be, 
and  hereby  it  is  authorized  to  issue  its  first  refunding  and  improve- 
ment mortgage,  five  percent  bonds,  due  March  1,  1945,  of  the  prin- 
cipal sum  of  one  hundred  and  thirteen  thousand  dollars  ($113,000), 
and  that  said  bonds  be  sold  for  the  highest  price  obtainable  but 
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for  not  less  than  eighty-seven  and  one-half  percentum  of  the  par 
value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to- wit : 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $18,244.87  (not  procured  by  the  issue  of  stocks,  bonds, 
notes  or  other  evidences  of  indebtedness)  expended  therefrom 
for  the  construction  of  additions,  extensions  and  improve- 
ments to  plant  between  the  dates  January  1,  1915,  and  De- 
cember 31,  1917. 

(b)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $26,486.33  (not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness)  expended  therefrom 
for  the  construction  of  additions,  extensions  and  improve- 
ments to  plant  between  the  dates  December  31,  1917,  and  Sep- 
tember 30,  1918. 

(c)  To  be  applied  toward  the  payment  for  the  additions, 
extensions  and  improvements  to  plant  now  in  progress  or  in 
contemplation,  the  cost  of  which  is  estimated  at  the  sum  of 
$97,949.39. 

It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of  the 
proceeds  of  such  excess,  as  hereinbefore  provided,  be,  and  hereby 
they  specifically  are  consented  to,  authorized  and  approved.  It  is 
further 

Ordered,  That,  pending  the  sale  of  said  bonds,  as  hereinbefore 
prescribed,  the  same  may  be  pledged  as  collateral  security  for  loans, 
which  loans  shall  be  of  the  greatest  sum  negotiable  but  in  no  event 
less  than  sixty-five  (65)  percentum  of  the  par  value  of  the  bonds 
pledged  as  collateral  security  therefor,  and  the  moneys  so  borrowed 
shall  be  applied  toward  the  discharge  of  the  purposes  hereinbefore 
provided  for  the  expenditure  of  the  proceeds  of  the  sale  of  said 
bonds.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds  and  the  expenditure  of  the  moneys  procured  thereby,  pur- 
suant to  the  terms  and  conditions  of  this  order. 
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A  Corporation  or  Individual  in  Determining  the  Amount  of  Credit 
to  be  Levied  for  Taxation  for  the  Year  1918,  May  not  Deduct  from 
the  Sum  of  all  its  Legal  Claims  and  Demands  the  Amount  of  In- 
come or  Excess  Profit  Tax  Due  and  Payable  to  the  Federal  Gov- 
ernment on  or  Before  June  15, 1918. 


No.  1550— (Opinion  Dated  November  13,  1918.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     Sometime  ago  you  submitted  for  my  opinion  the 

following  question : 

"In  determining  the  amount  of  credits  to  be  listed  for  tax- 
ation for  the  year  1918,  may  a  corporation  deduct  from  the 
sum  of  all  its  legal  claims  and  demands  the  amount  of  income 
tax  or  excess  profits  tax  due  and  payable  to  the  Federal  Gov- 
ernment on  or  before  June  15,  1918?" 

In  your  letter  you  referred  to  the  opinion  of  the  attorney  gen- 
eral to  the  prosecuting  attorney  of  Fairfield  County,  under  date  of 
April  23,  1913,  found  at  p.  1235  of  the  Annual  Report  of  the  At- 
torney General  for  that  year.  In  that  opinion  it  was  held  that  un- 
paid taxes  levied  under  the  authority  of  the  state  itself,  including, 
of  course,  county  and  local  taxes,  do  not  constitute  debts  which  may 
be  deducted  from  gross  credits,  for  the  purpose  of  ascertaining  the 
taxable  amount  of  such  credits.  With  the  conclusions  of  that  opin- 
ion I  agree  and  proceed  therefore  to  the  consideration  of  the  ques- 
tion as  to  whether  or  not  its  principles  are  applicable  to  the  ques- 
tion which  you  now  submit.    In  my  opinion  they  are  so  applicable. 

The  cases  relied  upon  in  that  opinion  were  those  of  Peter  v. 
Parkinson,  Treas.,  83  O.  S.  36,  and  Bailies  v.  Des  Moines,  127  la.  124. 
As  stated  in  said  opinion,  these  cases  proceed  upon  the  theory  that 
the  word  "debts,"  when  used  in  statutes  like  the  one  under  consid- 
eration, imports  an  obligation  ex  contractu — one  arising  upon  a  con- 
tract express  or  implied  and  enforceable  accordingly  by  a  process  in 
theory  at  least  binding  upon  the  person  of  the  obligor.  A  tax  lacks 
these  characteristics.  As  an  obligation  it  is  created  in  invitum,  i.e., 
without  the  concurrence  of  the  will  of  the  obligor. 

In  most  instances  it  is  not  in  theory  enforceable  by  process  in 
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personam,  but  its  collection  may  be  secured  only  by  seizure  of  spe- 
cific property.  This  latter,  however,  is  not  always  the  case.  The 
statutes  frequently  make  the  tax  list  equivalent  in  force  and  effect 
to  a  judgment  in  personam,  to  the  extent  that  property  other  than 
that  on  account  of  which  the  tax  is  levied  may  be  seized  as  upon 
execution  for  its  satisfaction.  But  the  courts  in  the  cases  cited  at- 
tached no  weight  to  this  circumstance  as  giving  to  a  tax  character- 
istics of  a  debt ;  and  not  withstanding  the  remedy  by  distress  or  the 
creation  of  a  statutory  right  of  action  against  the  taxpayer,  individ- 
ually, to  recover  a  judgment  for  taxes  enforceable  against  his  prop- 
erty generally,  the  essential  character  of  the  obligation  remains 
unchanged;  and,  moreover,  such  a  judgment  while  enforceable 
against  the  goods  and  chattels,  and  perhaps  the  lands  of  the  person 
against  whom  judgment  might  be  rendered,  would  not  be  such  a 
judgment  as  would  have  been,  but  for  the  statutes  and  constitu- 
tional provisions  abolishing  imprisonment  for  debt,  enforceable  by 
process  against  the  body. 

In  the  case  of  the  federal  income  and  excess  profits  taxes,  it 
appears  from  the  acts  of  Congress  under  which  these  taxes  are 
levied — which  I  do  not  take  time  to  quote — that  the  collector  may 
seize  and  sell  any  property  of  the  taxpayer  in  satisfaction  of  the 
tax.  I  do  not  find,  however,  that  the  acts  of  Congress  authorize  the 
bringing  of  suit  against  the  taxpayer  to  obtain  personal  judgment. 
Such  a  remedy  would  not  seem  to  be  necessary,  save  for  the  purpose 
of  reaching  lands. 

However,  upon  the  broad  grounds  upon  which  the  cases  which 
were  cited  in  the  other  opinion  were  decided,  it  is  clear  that  their 
principles  apply  to  the  solution  of  the  present  question  just  as  fully 
as  they  do  to  the  solution  of  that  considered  in  the  former  opinion, 
unles  there  is  something  in  the  character  of  the  federal  government 
and  its  relation  to  the  taxes  now  under  consideration  which  would 
force  the  adoption  of  a  different  rule  in  this  case.  I  can  think  of  no 
principle  which  would  be  based  upon  such  a  foundation,  though  I 
have  given  the  question  very  careful  consideration. 

It  will  be  borne  in  mind  that  the  whole  matter  of  the  deduction 
of  debts  for  the  purpose  of  taxation  is  one  of  grace  and  not  of  right. 
There  is  nothing  to  prevent  the  state  from  taxing  credits  in  gross 
without  any  deduction  whatsoever.  In  fact  it  was  at  one  time  seri- 
ously doubted  whether  debts  could  be  deducted  even  from  credits. 

Exchange  Bank  vs.  Hines,  3  O.  E.  1 ;  Opinions  of  Bartley, 
C.  J.,  and  Thurman,  J. 
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Later  on  it  became  settled  that  the  term  "credits/'  as  used  in 
the  constitution,  might  with  propriety  be  defined  by  the  legislature 
so  as  to  be  limited  to  the  net  choses  in  action  other  than  invest- 
ments in  bonds  owned  by  the  taxpayer;  but  it  has  never  been  con- 
tended, nor  could  it  be  in  my  opinion,  that  the  legislature  is  re- 
quired to  allow  any  deduction.  It  is  certainly  not  required  to  do  so 
as  to  taxes  assessed  by  the  federal  government,  any  more  as  against 
"credits,"  than  as  against  any  of  the  other  assets  of  the  taxpayers. 

In  other  words,  I  can  think  of  no  reason  arising  out  of  the 
frame  work  of  our  national  government  and  the  relation  of  the 
government  of  the  United  States  to  that  of  the  States,  which  would 
compel  the  States  to  allow  a  deduction  for  property  taxation  pur- 
poses of  the  amount  of  taxes  due  to  the  federal  government  at  a 
given  time,  from  the  "credits"  of  the  taxpayer,  that  would  not  like- 
wise operate  to  compel  the  State  to  allow  such  a  deduction  from  any 
other  property  of  his.    The  burden,  if  any,  upon  the  activities  of 
the  federal  government  in  the  one  case  would  be  no  greater  than  in 
the  other.    It  would  follow,  therefore,  that  if  there  is  anything  in 
the  nature  of  the  federal  government  that  in  anywise  limits  the 
taxing  power  of  the  state  on  account  of  taxes  levied  by  the  author- 
ity of  the  federal  government,  that  thing  would  so  operate  as  to  ex- 
empt from  taxation  for  state  purposes  any  and  all  assets  of  a  given 
taxpayer  up  to  the  amount  of  the  federal  tax;  for  suppose  that 
at  the  day  as  of  which  taxes  are  assed  in  Ohio  a  given  taxpayer 
has  no  credit  at  all :    It  is  obvious  that  if  at  that  time  the  Federal 
Government  should  attempt  the  collection  of  a  previously  assessed 
income  or  excess  profits  tax  by  compulsory  process,  it  would  have 
to  seize  other  personal  property  of  the  taxpayer,  such  as  machinery 
or  stocks  of  goods.    Would  it,  therefore,  be  claimed  that  a  taxpayer 
could  hold  exempt  from  state  taxation,  under  these  circumstances, 
goods  and  chattels  equivalent  in  value  to  the  amount  of  the  federal 
tax,  on  the  ground  that  to  deny  him  this  privilege  would  produce 
a  clash  between  the  paramount  federal  power  and  that  of  the 
state  ?    This  question  I  think  must  be  answered  upon  reason  in  the 
negative.    This  being  true,  it  is  obvious  that  any  argument  that 
could  be  predicated  upon  the  relation  of  the  state  and  Federal  Gov- 
ernment would  prove  too  much  and  would  have  to  be  rejected. 

Arguments  have  been  addresed  to  me,  in  connection  with  this 
question,  based  upon  provisions  of  the  bankrupcty  act  and  other 
considerations  of  a  similar  character,  which  have  the  same  weak- 
ness, in  that  all  of  them  would  tend  to  prove,  if  they  prove  any- 
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thing,  that  a  deduction  should  be  allowed  for  federal  taxes,  not 
only  as  against  credits,  but  as  against  any  of  the  assets  of  the  tax- 
payer which  would  otherwise  be  taxable  under  the  laws  of  the  state. 
As  stated,  such  arguments  prove  too  much  because  it  can  not  be 
contended  that  upon  any  account  whatsoever  can  an  Ohio  taxpayer 
deduct  any  obligation  as  a  "debt"  or  otherwise,  from  investments  in 
bonds,  etc.,  or  tangible  personal  property. 

For  these  reasons,  then,  I  am  of  the  opinion  that  the  principles 
of  the  former  opinion  apply  to  the  question  which  I  have  been  dis- 
cussing, and  that  a  corporation  or  individual,  in  determining  the 
amount  of  credits  to  be  listed  for  taxation  for  the  year  1918,  may 
not  deduct,  from  the  sum  of  all  its  legal  claims  and  demands,  the 
amount  of  income  or  excess  profits  tax  due  and  payable  to  the  Fed- 
eral Government  on  or  before  June  15,  1918. 


Teachers  Must  be  Paid  During  the  Time  the  Schools  Have  Been 
Closed  on  Account  of  the  Existence  of  Spanish  Influenza  in  the 
School  Districts  as  the  Conditions  in  Relation  to  This  Disease 
Have  Made  the  Same  an  Epidemic. 


No.  1549— (Opinion  Dated  November  13,  1918.) 

Hon.  Benton  G.  Hay,  Prosecuting  Attorney,  Wooster,  Ohio. 

Dear  Sir:     I  have  your  request  for  my  opinion  which  reads: 

"The  Board  of  Education  of  a  village  school  district  of 
this  county  desires  to  have  your  opinion  on  the  question  of 
whether  the  board  is  compelled  to  pay  its  teachers  on  account 
of  the  schools  being  closed  by  reason  of  the  Spanish  influenza, 
the  schools  perhaps  being  closed  for  a  month  or  more.  The 
board  believes  this  lost  time  should  be  adjusted  in  fairness  to 
both  the  teachers  and  the  board.  I  informed  the  board  that  it 
was  under  legal  obligations  to  pay  the  teachers  for  any  lost 
time  caused  by  the  closing  of  the  schools  by  reason  of  the  pro- 
visions of  Section  7690  of  the  General  Code,  but  that  perhaps 
the  teachers  would  be  willing  to  make  up  a  part  or  all  of  this 
time.  I  am  enclosing  the  letters  of  the  clerk  of  the  board  which 
show  what  information  the  clerk  desires." 

The  clerk's  letter  reads  in  part : 

"We  are  familiar  with  the  Section  and  the  opinion  that 
you  quote  and  with  this  only  as  a  basis,  we  cannot  see  where 
there  would  be  any  reason  for  presuming  that  an  instructor 
would  be  willing  to  make  up  lost  time  when  there  is  no  legal 
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incentive  to  cause  them  to  do  so.  If  they  should  do  so  it  would 
be  unadulterated  generosity  on  their  part  and  the  average  in- 
structor who  follows  teaching  as  a  profession  in  which  to  make 
a  livelihood  does  not  usually  emphasize  this  grace  very 
strongly. 

"We  call  to  your  attention  at  this  time  the  fact  that  it  was 
on  the  recommendation  of  the  Wayne  County  Tax  Budget  Com- 
mission, of  which  commission  you  were  a  member  in  attend- 
ance, that  our  Board  permitted  our  tax  levy  for  the  coming 
year  to  be  lowered  to  the  point  where  we  shall  incur  an  indebt- 
edness of  two  thousand  dollars  in  the  current  running  expenses 
of  our  schools  for  the  present  school  year.  Presuming  that 
funds  cannot  be  secured  by  borrowing  to  meet  this  deficiency, 
will  a  certificate  of  indebtedness  be  a  very  acceptable  substitute 
for  cash  in  the  payment  of  the  salaries  of  our  teachers  ? 

"It  is  not  clear  to  us  how  an  individual  can  legally  claim 
payment  for  a  service  or  services  that  have  not  been  rendered 
when  there  is  an  express  written  agreement  to  the  effect  that 
payment  will  be  rendered  only  after  such  service  has  been  per- 
formed. We  admit  the  willingness  of  both  parties  to  the 
agreement  to  do  their  part  but  being  restrained  from  doing  so 
by  the  local  health  authorities.  If  one  party  to  the  contract 
is  released  or  held  by  same  why  should  not  reciprocal  release 
or  binding  become  an  obligation  on  the  part  of  the  other  party  ? 
It  is  difficult  for  us  to  witness  a  gratuitous  expenditure  of  pub- 
lic funds  in  this  connection  that  in  connection  with  any  other 
object  would  undoubtedly  carry  a  penitentiary  sentence  there- 
with. 

"While  we  do  not  question  the  application  of  the  section 
and  the  opinion  above  referred  to  in  connection  with  the  cir- 
cumstances under  which  they  were  rendered,  we  cannot  see 
where  the  diploma  of  a  school  that  may  be  deprived  of  two 
months  of  its  work  would  amount  to  more  than  'a  scrap  of  pa- 
per'  nor  the  wisdom  of  continuing  same  through  a  period  of 
time  when  this  continuation  will  avail  nothing  and  mean  an  ad- 
ditional useless  expense,  unless  there  can  be  some  legal  work- 
ing arrangement  devised  that  will  make  due  provision  for  an 
exigency  of  this  nature. 

"As  the  epidemic  of  influenza  through  which  our  state  is 
now  passing  is  very  generally  prevalent  throughout  the  state 
we  anticipate  that  this  matter  will  be  up  for  consideration  in 
the  very  near  future,  as  there  are  undoubtedly  other  boards  of 
education  that  will  have  the  same  problem  to  deal  with  that  we 
have. 

"We  shall  ask,  therefore,  that  you  secure  an  opinion  from 
the  Attorney  General  in  regard  to  these  matters  and  that  you 
advise  us  as  to  the  opinion  rendered.  We  feel  that  such  an 
opinion  would  be  of  interest  not  only  to  ourselves,  but  of  serv- 
ice and  general  application  to  the  problems  of  other  boards  in 
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our  county  who  may  be  situated  in  circumstances  similar  to 
ours." 

« 

Section  7690  G.  C,  as  amended  in  107  O.  L.,  page  47,  reads  in 
part: 

"  *  *  *Teachers  must  be  paid  for  all  time  lost  when  the 
schools  in  which  they  are  employed  are  closed  owing  to  an  epi- 
demic or  other  public  calamity." 

The  only  question  which  seems  to  call  for  any  consideration  is,  is 
the  Spanish  influenza  an  epidemic? 

An  epidemic  is  defined  as  "wide  spread  occurrence  of  a  disease 
in  a  certain  region;  spreading  among  the  people;  affecting  a  large 
number  in  a  community  at  once,  but  of  a  limited  period." 

The  above  definition  seems  to  cover  precisely  the  conditions 
which  have  existed  in  relation  to  the  said  Spanish  influenza  and  but 
one  conclusion  can  be  arrived  at  and  that  is  that  the  conditions  in 
relation  to  the  disease  which  is  called  Spanish  influenza  has  been  an 
epidemic  in  this  state  recently. 

Answering  your  question,  then,  I  must  advise  you  that  the 
teachers  must  be  paid  during  the  time  the  schools  have  been  closed 
on  account  of  the  existence  of  Spanish  influenza  in  the  school  dis- 
•       tricts. 


SUPREME  COURT 


The  Interuburban  Railway  &  Terminal  Co.  v.  The  Public  Utilities 
Commission.  t 

Franchises— Street  and  Interurban  Railways — Municipal  Ordin- 
ance Becomes  a  Contract,  When — Police  Power — Exercise  By 
State  and  Subdivisions— Impairment  of  Existing  Contracts — 
Public  Utilities  Commission— Jurisdiction — Complaint  Against 
Rates— Before  Existing  Franchise  Expires — Constitutional  Law. 

1.  When  the  terms  of  a  valid  ordinance  granting  a  franchise  to  a  street 
or  interurban  company  are  accepted  by  the  grantee,  such  action  constitutes  a 
contract  between  the  parties.  As  long  as  the  company  retains  its  franchise 
and  operates  its  road  thereunder  its  terms  must  control.  (Interurban  Ry.  & 
Term.  Co.  v.  City  of  Cincinnati,  93  Ohio  St.,  108,  approved  and  followed.) 

2.  The  state  cannot  be  deprived  of  its  right  to  the  proper  exercise  of  the 
police  power;  and  none  of  its  subdivisions  can  bind  itself  by  contracts  which 
are  or  which  may  become  deleterious  to  the  peace,  order,  health  or  morals  of 
the  people. 

3.  A  contract  concerning  proprietary  rights,  and  harmless  in  itself,  made 
by  a  municipality  in  the  exercise  of  power  clearly  conferred,  is  protected  by 
the  constitution,  and  the  police  power  cannot  be  invoked  to  abrogate  or  impair 
it. 

4.  The  statutes  of  Ohio  which  create  the  public  utilities  commission  and 
define  its  powers  do  not  confer  authority  on  the  commission  to  change  rates 
fixed  by  the  terms  of  valid  contracts  made  by  a  public  utility  with  a  municipal- 
ity in  the  exercise  of  powers  clearly  conferred  upon  it. 


No.  15852—  (Decided  June  21,  1918.) 

Error  to  the  Public  Utilities  Commission. 

Plaintiff  in  error  filed  its  complaint  with  the  Public  Utilities 
Commission,  praying  that  the  commission  enter  into  an  investiga- 
tion of  rates  of  fare  then  in  existence  on  the  road  of  plaintiff  in 
error,  and  praying  for  an  increase  thereof. 

It  appears  from  the  complaint  that  certain  grants  have  been 
made  by  different  subdivisions  of  the  state  through  which  the  com- 
plainant's line  runs,  which  have  been  accepted  by  the  company. 
These  grants  provide  for  certain  rates  of  fare  over  the  line. 

The  city  of  Cincinnati,  one  of  the  parties  mentioned  in  the  com- 
plaint, filed  its  demurrer  to  the  complaint  on  the  following  grounds : 

"1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

"2.  That  the  Public  Utilities  Commission  of  Ohio  has  no  juris- 
diction over  the  subject  matter  of  said  complaint. 

"3.  That  said  commission  has  no  jurisdiction  over  the  city  of 
Cincinnati." 

This  demurrer  was  sustained  and  the  complaint  dismissed.  To 
that  order  of  the  commission  error  is  prosecuted  to  this  court. 

Messrs.  Dinsmore  &  Shohl,  for  plaintiff  in  error. 
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Mr.  Joseph  McGhee,  attorney  general,  and  Mr.  C.  A.  Radcliffe, 
for  defendant  in  error. 

Mr.  Saul  Zielonka,  city  solicitor,  and  Mr.  Wm.  Jerome  Kuertz 
and  Mr.  Charles  E.  Weber,  assistant  city  solicitors,  for  the  city  of 
Cincinnati. 

Johnson,  J.  The  grant  involved  in  this  case,  in  so  far  as  it  re- 
lates to  the  city  of  Cincinnati  and  Pleasant  Ridge,  was  under  inves- 
tigation by  this  court  in  Interurban  Railway  &  Terminal  Co.  v.  City 
of  Cincinnati,  93  Ohio  St.,  108.  The  syllabus  of  that  case  is  as 
follows:  "An  ordinance  passed  by  a  village  council,  granting  a 
franchise  through  the  village,  contained  the  following  provision: 
'Should  the  rate  of  fare  charged  for  a  ride  in  either  direction  be- 
tween any  point  in  said  village  and  the  Cincinnati  terminus  shall 
not  exceed  five  cents.'  The  company  thereafter  duly  accepted  the 
franchise  and  constructed,  maintained  and  operated  its  line  there- 
under. Subsequently  the  village  was  annexed  to  the  city.  Held: 
The  acceptance  of  the  grant  by  the  company  constituted  a  binding 
contract  between  the  parties.  As  long  as  the  company  retains  the 
franchise  and  operates  its  road  thereunder  its  terms  must  control." 

The  other  portions  of  the  plaintiff  in  error's  line  were  con- 
structed, maintained  and  operated  under  similar  grants  of  fran- 
chise, which  were  accepted  by  the  company. 

The  provisions  of  the  General  Code  with  reference  to  the  power 
to  fix  the  terms  and  conditions  of  such  grants  apply  both  to  councils 
of  municipalities  and  the  commissioners  of  counties  through  which 
the  lines  run. 

Section  3443,  Revised  Statutes,  which  was  in  effect  at  the  time 
of  the  making  of  these  grants  (and  which  is  now  Section  9113,  Gen- 
eral Code),  provides  that  the  "Council,  or  the  commissioners,  as  the 
case  may  be,  shall  have  the  power  to  fix  the  terms  and  conditions 
upon  which  such  railways  may  be  constructed,  operated,  extended, 
and  consolidated." 

In  the  case  above  referred  to  it  is  said  at  page  122 :  "It  is  fa- 
miliar law  that  when  the  terms  of  a  valid  ordinance  are  accepted 
by  a  grantee,  such  action  constitutes  a  contract,  and  the  rights  of 
the  parties  are  to  be  determined  by  the  terms  of  the  contract  itself. 
City  of  Columbus  v.  Street  Rd.  Co.,  45  Ohio  St.,  98 ;  The  Cincinnati 
&  Springfield  Ry.  Co.  v.  Village  of  Carthage,  36  Ohio  St.,  631 ;  The 
East  Ohio  Gas  Co.  v.  City  of  Akron,  81  Ohio  St.,  33 ;  City  of  Cleve- 
land v.  Cleveland  City  Ry.  Co.,  194  U.  S.,  517." 
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In  Cleveland  v.  Cleveland  City  Railway  Co.,  194  U.  S.,  517,  the 
court  says,  at  page  533  : 

"The  statutes  show  that  there  was  lodged  by  the  legislature  of 
Ohio  in  the  municipal  council  of  Cleveland  comprehensive  power  to 
contract  with  street  railway  companies  in  respect  to  the  terms  and 
conditions  upon  which  such  roads  might  be  constructed,  operated, 
extended  and  consolidated,  the  only  limitation  upon  the  power  being 
that  in  case  of  an  extension  of  consolidation  no  increase  in  the  rate 
of  fare  should  be  allowed. 

"That  in  passing  ordinances,  based  upon  the  grant  of  power  re- 
ferred to,  the  council  of  Cleveland  was  exercising  a  portion  of  the 
authority  of  the  State,  as  an  agency  of  the  State,  cannot  in  reason 
be  disputed.  If,  therefore,  the  ordinance  pased  after  August,  1879, 
and  referred  to  previously,  which  ordinances  were  accepted  by  the 
predecessors  of  the  complainant,  with  whom  it  is  in  privity,  consti- 
tute^ contracts  in  respect  to  the  rates  of  fare  to  be  thereafter 
charged  upon  the  consolidated  and  extended  lines  (affected  by  the 
ordinance)  as  an  entirety,  it  necessarily  follows  that  the  ordinance 
of  October,  1898,  impaired  these  contracts. 

'The  question  for  decision  then  is,  did  the  consolidated  ordi- 
nance of  February,  1865,  and  the  ordinances  thereafter  passed  and 
accepted,  already  referred  to,  constitute  binding  contracts  in  respect 
to  the  rates  of  fare  to  be  thereafter  exacted  upon  the  consolidated 
and  extended  lines  of  the  complainant? 

"That  in  the  courts  of  Ohio  the  acceptance  of  an  ordinance  of 
the  character  of  those  just  referred  to  is  deemed  to  create  a  binding 
contract  is  settled.  Railway  Co.  v.  Village  of  Carthage,  36  Ohio  St., 
631,  634;  City  of  Columbus  v.  Street  Railroad  Co.,  45  Ohio  St.,  98. 
But  let  us  consider  the  question  without  treating  the  Ohio  decisions 
as  conclusive." 

The  federal  supreme  court  then  proceeds,  in  keeping  with  its 
rule,  to  determine  for  itself  the  existence  or  non-existence  of  the 
asserted  contract,  and  whether  its  obligation  had  been  impaired. 
After  this  independent  inquiry,  the  court  arrived  at  the  conclusion 
that  there  was  a  binding  contract. 

In  this  proceeding  the  Public  Utilities  Commission  is  a  party. 
Plaintiff  in  error  rests  on  the  proposition  that  authority  has  been 
conferred  upon  the  commission  to  fix  the  rates  to  be  charged  by 
the  complainant,  notwithstanding,  and  in  disregard  of  the  contract. 
It  is  contended  that  this  may  be  done  in  the  exercise  of  the  police 
power  of  the  state. 
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Many  authorities  are  cited  in  support  of  the  proposition,  which 
is  familiar  and  well  settled,  that  the  state  itself  cannot,  by  con- 
tract, deprive  itself  of  the  proper  exercise  of  the  police  power.  Its 
elastic  and  undefined  nature  is  everywhere  recognized,  as  well  as  the 
limitations  upon  its  exercise  as  against  rights  guaranteed  and  pro- 
tected by  the  constitution. 

In  Walla  Walla  City  v.  Walla  Walla  Water  Co.,  172  U.  S.,  1,  the 
grant  of  the  right  to  supply  water  to  a  municipality  and  its  inhabit- 
ants through  pipes  and  mains  laid  in  the  streets  upon  the  conditions 
named  in  the  grant  was  held  to  be  a  contract  protected  by  the  Fed- 
eral Constitution  against  state  legislation  to  impair  it.  In  the  opin- 
ion it  is  said,  at  page  15 : 

"The  argument  that  the  contract  is  void  as  an  attempt  to  bar- 
ter away  the  legislative  power  of  the  city  council  rests  upon  the 
assumption  that  contracts  for  supplying  a  city  with  water  are  within 
the  police  power  of  the  city,  and  may  be  controlled,  managed  or  ab- 
rogated at  the  pleasure  of  the  council.  This  court  has  doubtless  held 
that  the  police  power  is  one  which  remains  constantly  under  the 
control  of  the  legislative  authority,  and  that  a  city  council  can 
neither  bind  itself,  nor  its  successors,  to  contracts  prejudicial  to 
the  peace,  good  order,  health  or  morals  of  its  inhabitants,  but  it 
is  to  cases  of  this  class  that  these  rulings  have  been  confined. 

'If  a  contract  be  objectionable  in  itself  upon  these  grounds,  or 
if  it  become  so  in  its  execution,  the  municipality  may,  in  the  exer- 
cise of  its  police  power,  regulate  the  manner  in  which  it  may  be 
carried  out,  or  may  abrogate  it  entirely,  upon  the  principle  that  it 
cannot  bind  itself  to  any  course  of  action  which  shall  prove  deleter- 
ious to  the  health  or  morals  of  its  inhabitants.  In  such  case  an  ap- 
peal to  the  contract  clause  of  the  Constitution  is  ineffectual.  Thus 
in  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.,  659,  an  act  of  the  General 
Assembly  of  Illinois  authorized  the  Fertilizing  Company  to  estab- 
lish and  maintain  for  fifty  years  certain  chemical  works  for  the  pur- 
pose of  converting  dead  animals  into  agricultural  fertilizers,  and  to 
maintain  depots  in  Chicago  for  the  purpose  of  receiving  and  carry- 
ing out  of  the  city  dead  animals  and  other  animal  matter  which  it 
might  buy  or  own.  Subsequently,  the  charter  of  the  village  of  Hyde 
Park  was  revised,  and  power  given  it  to  define  or  abate  nuisances 
injurious  to  the  public  health.  It  was  held  that  under  this  power 
the  village  had  the  right  to  prohibit  the  carrying  of  dead  animals, 
or  offensive  matter,  through  the  streets;  that  the  charter  of  the 
company  was  a  sufficient  license  until  revoked,  but  was  not  a  con- 
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tract  guaranteeing  that  the  company  might  continue  to  carry  on  a 
business  which  had  become  a  nuisance  by  the  growth  of  population 
around  its  works,  or  that  it  should  be  exempt  for  fifty  years  from  an 
exercise  of  the  police  power  of  the  State,  citing  Coates  v.  Mayor 
&c  of  New  York,  7  Cowen,  585. 

"Substantially,  the  same  ruling  was  made  in  Butchers'  Union 
Co.  v.  Crescent  City  &c.  Co.,  Ill  U.  S.,  746,  wherein,  an  act  of  the 
Legislature  of  Louisiana,  granting  exclusive  privileges  for  main- 
taining slaughter  houses,  was  held  to  be  subject  to  subsequent  ordi- 
nances of  the  city  of  New  Orleans  opening  to  general  competition 
the  right  to  build  slaughter  houses. 

"The  same  principle  has  been  applied  to  charters  for  the  mante- 
nance.of  lotteries  which,  upon  grounds  of  public  policy,  have  been 
held  to  be  mere  licenses  and  subject  to  abrogation  in  the  exercise  of 
the  police  power  of  the  government:  Boyd  v.  Alabama,  94  U.  S., 
645  ;«Stone  v.  Mississippi,  101  U.  S.,  814 ;  Douglas  v.  Kentucky,  168 
U.  S.,  488 ;  as  well  as  to  laws  regulating  the  liquor  traffic,  Beer  Co. 
v.  Massachusetts,97  U.  S.  25 ;  Metropolitan  Board  of  Excise  v.  Bar- 
rie,  34  N.  Y.,  657 ;  and  even  laws  regulating  the  inspection  of  coal 
oil ;  United  States  v.  DeWitt,  9  Wall,  41 ;  Patterson  v.  Kentucky,  97 
U.  S.  501.  In  the  latter  case  it  was  held  that  a  person  holding  a 
patent  under  the  laws  of  the  United  States  for  an  invention  was  not 
protected  by  such  patent  in  selling  oil  condemned  by  a  state  inspec- 
tor as  unsafe  for  illuminating  purposes. 

"Under  this  power  and  the  analogous  power  of  taxation  we 
should  have  no  doubt  that  the  city  council  might  take  such  meas- 
ures as  were  necessary  or  prudent  to  secure  the  purity  of  the 
water  furnished  under  the  contract  of  the  company,  the  payment  of 
its  just  contributions  to  the  public  burdens,  and  the  observance  of 
its  own  ordinances  respecting  the  manner  in  which  the  pipes  and 
mains  of  the  company  should  be  laid  through  the  streets  of  the  city. 
New  York  v.  Squire,  145  U.  S.,  175 ;  St.  Louis  v.  Western  Union  Tel. 
Co.,  148  U.  S.,  92 ;  Laclede  Gas  Light  Co.  v.  Murphy,  170  U.  S.,  78. 
But  where  a  contract  for  a  supply  of  water  is  innocuous  in  itself 
and  is  carried  out  with  due  regard  to  the  good  order  of  the  city  and 
the  health  of  its  inhabitants,  the  aid  of  the  police  power  cannot  be 
invoked  to  abrogate  or  impair  it." 

And  in  Vicksburg  v.  Vicksburg  Waterworks  Co.,  206  U.  S.,  496, 
it  was  held  that  a  state  may,  in  matters  of  proprietary  rights  ex- 
clude itself  and  authorize  its  municipal  corporations  to  exclude 
themselves,  from  the  right  of  regulation  of  such  matters  as  water 
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rates.  At  page  508,  of  the  opinion  its  is  said :  "That  a  State  may, 
in  matters  of  proprietary  rights,  exclude  itself  from  the  right  to 
make  regulations  of  this  kind,  or  authorize  municipal  corporations 
to  do  so,  when  the  power  is  clearly  conferred,  has  been  too  frequently 
declared  to  admit  of  doubt."     (Citing  authorities.) 

In  Home  Telephone  &  Telegraph  Co.  v.  City  of  Los  Angeles,  211 
U.  S.  265,  at  page  273,  it  is  said:  "It  has  been  settled  by  this 
court  that  the  State  may  authorize  one  of  its  municipal  corpora- 
tions to  establish  by  an  inviolable  contract  the  rates  to  be  charged 
by  a  public  service  corporation  (or  natural  person)  for  a  definite 
term,  not  gro3sly  unreasonable  in  point  of  time,  and  that  the  effect 
of  such  a  contract  is  to  suspend,  during  the  life  of  the  contract,  the 
governmental  power  of  fixing  and  regulating  the  rates.  Detroit  v. 
Detroit  Citizen's  St.  Ry.  Co.,  184  U.  S.,  368,  382 ;  Vicksburg  v.  Vivks- 
burg  Water  Works  Co.,  206  U.  S.,  496,  508.  But  for  the  very  rea- 
son that  such  a  contract  has  the  effect  of  extinguishing  pro  Janto 
an  undoubted  power  of  government,  both  its  existence  and  the  au- 
thority to  make  it  must  clearly  and  unmistakably  appear,  and  all 
doubts  must  be  resolved  in  favor  of  the  continuance  of  the  power." 

Plaintiff  in  error  cites  State,  ex  rel.  Webster  v.  Superior  Court, 
67  Wash.,  37,  and  Puget  Sound  Traction  Co.  v.  Reynolds,  244  U.  S., 
574,  in  support  of  its  view.  Both  cases  arose  in  the  state  of  Wash- 
ington. In  the  Puget  Sound  Traction  case  the  Federal  Supreme 
court  shows  that  the  constitution  of  Washington  specifically  limits 
the  powers  of  cities  touching  the  subjects  here  involved.  Mr.  Just- 
ice Pitney  says  at  page  579:  "The  Constitution  of  Washington, 
Art.  XII.  Section  18,  requires  the  legislature  to  pass  laws  establish- 
ing reasonable  maximum  rates  of  charges  for  the  transportation 
of  passengers  and  freight,  and  to  correct  abuses  and  prevent  dis- 
crimination in  rates  by  railroads  and  other  common  carriers,  and 
provide  that,  'A  railroad  and  transportation  commission  may  be  es- 
tablished, and  its  powers  and  duties  fully  defined  by  law.'  By  Art. 
XI,  Section  10,  any  city  containing  a  population  of  twenty  thousand 
inhabitants  or  more  is  permitted  to  frame  a  charter  for  its  own 
government  'consistent  with  the  subject  to  the  constitution  and  laws 
of  this  state.'  This  constitution  was  adopted  1889,  long  previous  to 
the  date  of  the  earliest  of  plaintiff's  franchise  ordinances.  The  Su- 
preme Court  of  Washington  has  held  that  provisions  of  municipal 
charters  are  subject  to  the  legislative  authority  of  the  State ;  that 
the  Public  Utilities  Act  superseded  any  conflicting  ordinance  or 
charter  provision  of  any  city;  and  that  contractual  provisions  in 
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franchises  conferred  by  municipal  corporations  without  express 
legislative  authority  are  subject  to  be  set  aside  by  the  exercise  of 
the  sovereign  power  of  the  State.  Ewing  v.  Seattle,  55  Washing- 
ton, 229 ;  State  ex  rel.  Webster  v.  Superior  Court,  67  Washington, 
37,  43-50."  It  will  be  observed  that  the  constitution  of  the  state  of 
Washington  itself  determined  the  question,  and  that  the  Ohio  Con- 
stitution contains  no  such  provisions. 

The  federal  supreme  court  points  out  that  the  Washington  cases 
are  very  clearly  distinguishable  from  another  recent  case,  Detroit 
United  Ry.  v.  Michigan,  242  U.  S.,  238,  248.  In  that  case  fran- 
chises for  city  lines  had  been  given  by  village  and  township  ordi- 
nances which  fixed  the  fares  on  a  basis  more  favorable  to  grantees. 
Thereafter  the  limits  of  the  city  were  extended  so  as  to  embrace 
parts  of  the  outlying  railways.  The  state  courts  held  that  the  out- 
lying lines,  which  were  embraced  within  the  extended  limits,  came 
also,  within  the  fares  fixed  by  the  city  ordinances.  At  page  253, 
the  federal  supreme  court  says :  "Because  of  the  provision  of  Sec- 
tion 10  of  Article  1,  of  the  Constitution  of  the  United  States,  it 
was  not  within  the  power  of  the  State  of  Michigan  by  any  subse- 
quent legislation  to  impair  the  obligations  of  those  contracts,  and 
since  the  judgments  of  the  Supreme  Court  of  that  State  gave  such 
an  effect  to  the  annexation  Acts  of  1905  and  1907,  in  conjunction 
with  the  ordinances  of  1889,  as  to  impair  those  obligations,  the 
judgments  must  be  reversed." 

The  two  recent  cases  from  the  United  States  supreme  court, 
just  cited,  fairly  comprehend  and  dispose  of  the  questions  here  sug- 
gested. 

The  contract  in  this  case  is  of  harmless  character,  "innocuous 
in  itself,"  and  is  entitled  to  the  constitutional  protection. 

As  we  have  seen,  it  has  been  conclusively  determined  that  in 
Ohio  full  authority  has  been  conferred  for  the  making  of  the  con- 
tract. In  addition  to  this  the  people  by  an  amendment  to  the  con- 
stitution have  invested  the  municipalities  of  the  State  with  plenary 
power  to  deal  with  the  subject  by  binding  contracts.  Section  4  of 
Article  XVIII.  provides,  that  "Any  municipality  may  acquire,  con- 
struct, own  lease,  and  operate  within  or  without  its  corporate  limits, 
any  public  utility  the  product  of  service  of  which  is  or  is  to  be  sup- 
plied to  the  municipality  or  its  inhabitants,  and  may  contract  with 
others  for  any  such  product  or  service."  Therefore,  the  municipal- 
ity does  not  now  get  its  authority  from  the  legislature,  but  from 
the  constitution.    The  legislature  cannot  deprive  it  of  that  power. 
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The  constitutional  provision  referred  to  was  not  adopted  until 
after  the  making  of  the  contract  involved  in  this  case,  and  the  valid- 
ity of  that  contract  is  of  course  to  be  determined  by  the  law  in  effect 
at  the  time  it  was  made.  But  inasmuch  as  under  the  authorities 
already  cited  the  contract  was  valid  and  binding  when  made,  we  see 
no  reason  to  deny  to  the  municipality  authority  to  insist  upon  its 
rights  under  the  contract,  now  that  its  power  to  deal  with  the 
subject  is  sanctioned  by  the  organic  law. 

Moreover,  we  are  not  able  to  find  that  the  legislature  has  at- 
tempted to  confer  upon  the  public  utilities  commission  the  author- 
ity to  change  rates  fixed  by  contract  between  the  company  and  local 
authorities. 

It  is  contended  that  such  authority  has  been  confered  upon  the 
commission  by  Section  524  et  seq.  of  the  General  Code.  Section  524 
provides  for  the  filing  of  a  complaint  before  the  commission  of 
rates,  fares,  etc.,  that  are  alleged  to  be  unreasonable  or  unjustly 
discriminatory.  The  succeeding  sections  provide  that  upon  an  in- 
vestigation, if  the  rate  or  rates  are  found  to  be  unreasonable  or  un- 
justly discriminatory,  the  commission  may  fix,  and  order  substi- 
tuted therefor,  such  rate  or  rate  as  it  shall  have  determined  to  be 
just  and  reasonable.  There  is  no  provision  in  any  of  these  sections 
which  expressly  authorizes  the  commission  to  change  rates  fixed 
by  contract. 

In  the  very  recent  case  of  Quinby  et  al.  v.  Public  Service  Com- 
mission, decided  April  5,  1918,  by  the  court  of  appeals  of  New  York, 
119  N.  E.,  433,  the  power  of  the  public  utilities  commission  of  New 
York  to  change  rates  of  a  street  railroad  constructed  under  consent 
of  the  property  owners  and  local  authorities,  where  such  consent 
was  based  upon  a  stipulated  maximum  fare,  was  attacked.  Subdi- 
vision 1  of  Section  49  of  the  Public  Service  Commission  law  of  that 
state  provides  that  whenever  the  commission  shall  be  of  opinion, 
after  a  hearing  had  upon  its  own  motion  or  upon  a  complaint,  that 
the  rates,  etc.,  charged  for  the  transportation  of  persons  or  property 
by  any  common  carrier,  street  railroad,  etc.,  subject  to  its  jurisdic- 
tion, are  unjust,  discriminatory  or  unduly  preferential,  it  may  de- 
termine the  just  and  reasonable  rates  and  fares  thereafter  to  be 
observed.  The  constitution  of  New  York,  Article  III,  Section  18, 
provides  that  "no  law  shall  authorize  the  construction  or  operation 
of  a  street  railroad  except  upon  the  condition  that  the  consent  of 
the  owners  of  one-half  in  value  of  the  property  bounded  on,  and  the 
consent  also  of  the  local  authorities  having  the  control  of,  that  por- 
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tion  of  a  street  or  highway  upon  which  it  is  proposed  to  construct 
or  operate  such  railroad  be  first  obtained."  The  section  further 
provides  that  if  consent  cannot  be  obtained  a  proceeding  may  be  con- 
ducted in  court  for  the  determination  of  the  subject 

The  extent  of  the  authority  of  the  commission  where  a  railroad 
was  operated  by  the  consent  of  the  local  authorities,  as  stated,  was 
considered  in  that  case,  and  it  was  held  in  paragraph  4,  of  the  syl- 
labus that  "Under  Const  Art.  3,  Sec.  18,  providing  for  consent  of 
property  owner  and  local  authorities  to  the  construction  and  opera- 
tion of  street  railroads,  where  such  consent  was  based  upon  a  stipu- 
lated maximum  fare,  the  public  service  commission  is  without  juris- 
diction over  the  subject  matter  of  changing  such  rate,  and  the  law 
does  not  attempt  to  give  it  such  authority/9  It  will  be  observed  that 
the  provisions  of  Subdivision  1,  of  Section  49,  of  the  New  York 
statute,  are  similar  to  those  of  the  Ohio  statute. 

The  court,  at  page  437  of  the  opinion,  says  : 

"In  the  absence  of  clear  and  definite  language  conferring, 
without  ambiguity,  jurisdiction  upon  the  public  service  commission 
to  increase  rates  of  fare  agreed  upon  by  the  street  railroad  and  the 
local  authorities,  we  should  not  unnecessarily  hold  that  the  legisla- 
ture has  intended  to  delegate  any  of  ite  powers  in  the  matter,  what- 
ever its  powers  may  be.  The  Public  Service  Commission  Law  (Sec- 
tions 26, 49,  Subdivision  1)  and  the  Railroad  Law  (Section  181)  deal 
with  maximum  rates  of  fare  established  by  statute,  but  make  no 
reference  in  terms  to  rates  established  by  agreement  with  local  au- 
thorities. 

"In  regulating  rates  three  courses  were  open  to  the  Legislature : 
(1)  to  prescribe  rates  itself;  (2)  to  delegate  the  power  to  the  com- 
mission ;  (3)  to  leave  the  matter  to  agreement  between  the  street 
railroad  company  and  the  local  authorities.  It  has  constitutionally 
conferred  on  the  public  service  commission  certain  functions  (Cit- 
ing authorities)  which  plainly  include  the  power  to  regulate  rates 
fixed  by  statute ;  and  while  it  may  be  said  that  it  has  undertaken  to 
delegate  to  the  public  service  commission  'the  same  power'  that  it 
has  to  regulate  rates  of  fare  (Railroad  Law,  Section  181,),  it  is  im- 
possible to  find  a  word  in  the  statistics  which  discloses  the  legisla- 
tive intent  to  deal  with  the  matter  of  rates  fixed  by  agreement  with 
local  authorities.  As  it  has  often  been  held  in  connection  other  than 
that  of  legislative  power  over  them  that  such  agreements  are  valid, 
it  may  well  be  inferred  that  the  Legislature  excluded  them  from 
consideration  by  failure  to  mention  them,  and  that  it  has  made  no 
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attempt  to  turn  them  over  to  the  public  service  commission  for  re- 
vision." 

This  reasoning  applies  with  singular  force  to  the  situation  in 
Ohio  and  to  the  question  we  have  here. 

The  Public  Utilities  Commission  of  Ohio  is  created,  and  its 
duties  defined,  by  statute.  In  the  recent  case  of  City  of  Cincinnati 
v.  Public  Utilities  Commission,  96  Ohio  St.,  270,  it  is  declared  in  the 
syllabus :  "The  powers  of  the  Public  Utilities  Commission  are  con- 
fererd  by  statute  and  it  possesses  no  authority  other  than  that  thus 
vested  in  it."  The  general  assembly  not  having  provided  that  the 
commission  may  interfere  with  valid  and  binding  contracts,  we  may 
well  conclude  that  it  excluded  them  from  consideration. 

In  cases  such  as  we  have  here  it  is  a  prerequisite  of  the  grant 
to  the  company  that  a  certain  proportion  of  the  abutting  property 
owners  shall  first  consent.  And  the  statute  requires  that  a  munici- 
pality shall  award  the  franchise  to  the  bidder  who  proposes  to  carry 
passengers  on  the  route  for  the  lowest  rate  of  fare,  after  public  ad- 
vertisement. The  presumption  is  that  such  consents  are  given  in 
consideration  of  the  terms  of  the  grant  to  be  complied  with  by  the 
company  including  the  rate  of  fare  agreed  on.  It  would  not  only 
be  a  vain  and  empty  arrangement,  but  a  deceptive  one,  if  these  pro- 
visions could  be  disregarded  and  the  company  nevertheless  retain 
and  exercise  all  of  the  valuable  rights  and  privileges  granted  to  it  in 
consideration  thereof. 

The  order  of  the  commission  will  be  affirmed.    Order  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Newman,  Matthias  and  Donahue, 
JJ.,  concur.  

MOTION  DOCKET.  of    Jefferson    county    to    certify    its 

9961 — Mary  M.  Fowler..  Admrx..  v.  record.    Overruled. 

The   City   of  Cleveland.     Motion  for  9967 — The  Hocking  Glass  Company 

an  order  directing  the  court  of  appeals  v.  The  Ohio  Light  &  Power  Company 

of    Cuyahoga   county   to    certify    its  et  al.     Motion  for  an  order  directing 

record.    Sustained.  the    court    of    appeals    of    Fairfield 

9963 — Mary    L.    Reynolds    Gott    v.  county  to  certify  its  record.     Over- 

Statis  B.  Reynolds  et  al.    Motion  for  ruled. 

an  order  directing  the  court  of  ap-  9968— The    Fairfield    Paper    Com- 

peals  of  Hamilton  county  to  certify  pany   v.   The   Ohio    Light   &    Power 

its  record.     Overruled.  Company  et  al.    Motion  for  an  order 

9964 — Mary    L.    Reynolds    Gott    v.  directing  the  court  of  appeals  of  Fair- 

Statis  B.  Reynolds  et  al.    Motion  for  field    county    to    certify    its    record. 

an  order  directing  the  court  of  ap-  Overruled. 

peals  of  Hamilton  county  to  certify  9969 — The     Commercial     Travelers 

its  record.    Overruled.  Life  &  Accident  Association  of  Cleve- 

9966 — Mary    L.    Reynolds    Gott    v.  land  v.  Vera  L.  Bagnell.    Motion  for 

Statis  B.  Reynolds  et  al.    Motion  for  an  order  directing  the  court  of  ap- 

an  order  directing  the  court  of  ap-  peals  of  Cuyahoga  county  to  certify 

peals  of  Hamilton  county  to  certify  its  record.     Overruled, 

its  record.     Overruled.  9970—C.  P.  Gress  et  al.  v.  The  Vil- 

9966 — Our  Greek  Catholic  Russian  lage  of  Ft.  Loranie.     Motion  for  an 

Congregation,    etc.,    et    al.    v.    Rev.  order  directing  the  court  of  appeals 

Andrew  Selenka  et  al.    Motion  for  an  of  Shelby  county  to  certify  its  record. 

order  directing  the  court  of  appeals  Overruled.    While  the  cause  is  one  of 
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public  interest,  plaintiff  in  error  may 
seek  a  remedy  before  the  Public  Util- 
ities Commission  of  Ohio. 

9971 — Louise  Sturges  Morrow  et  al. 
v.  H.  B.  Dirlam,  Extr.,  et  al.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Richland  county  to  certify 
its  record.     Overruled. 

9972— The  Fred  J.  Meyers  Mfg.  Go. 
v.  Robert  E.  Kline,  as  Admr,  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Montgomery 
county  to  certify  its  record.  Over- 
ruled. 

9973 — Ozro  J.  D.  Carter  et  al.  v. 
George  H.  Hine  et  al.  Motion  by  de- 
fendant to  dismiss  petition  in  error 
in  Cause  No.  16046  on  the  general 
docket.  Reserved  for  determination 
on  final  hearing  of  case  on  Dec.  6, 
1918. 

9974— A.  G.  Stoltz  et  al.  v.  Phoebe 
S.  Carroll,  Admrx.,  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Crawford  county  to  certify 
its  record.     Sustained. 

9975— J.  R.  Richards,  Admr.,  et  al. 
v.  Phoebe  S.  Carroll,  Admrx.,  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Crawford  county 
to  certify  its  record.     Sustained. 

9976 — The  City  of  Marion  v.  George 
H.  Morrow.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Mar- 
ion county  to  certify  its  record. 
Overruled. 

9977— The  Scioto  Valley  Traction 
Company  v.  Amos  R.  Leist,  Admr. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Ross  county  to 
certify  its  record.     Overruled. 

9978 — Arthur  M.  Gordon  v.  Roman 
H.  Gray  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  rec- 
ord.    Overruled. 

9980— The  Chronicle  Printing  Com- 
pany v.  Etta  B.  Baylor.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Lorain  county  to  certify  its 
record.     Overruled. 

9981 — The  Wheeling  Traction  Com- 
pany v.  Louise  Buchse.  Motion  by 
defendant  to  dismiss  petition  in  er- 
ror in  Cause  No.  16077  on  the  general 
docket.     Sustained. 

9982 — Mary  A.  Connolly  et  al.  v. 
Vertie  Kiser  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Logan  county  to  certify  its  record. 
Overruled. 

9983 — The  Ohio  Electric  Railway 
Company   v.  Wilbur  N.  Morse  et  al. 


Motion  for  an  order  directing  the 
court  of  appeals  of  Lucas  county  to 
certify  its  record.     Sustained. 

9984— The  Ohio  Electric  Railway 
Company  v.  Wilbur  S.  Morse-  Motion 
by  defendant  to  strike  motion  to  cer- 
tify record  from  the  files  in  Cause 
No.  16107  on  the  general  docket. 
Overruled 

9986— The  Nypano  Railroad  Com- 
pany et  al.  v.  Esther  Mack,  Admrx. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Marion  county  to 
certify  its  record.     Overruled. 

9987 — Judson  Hamon  et  al.,  Re- 
ceivers, etc.,  v.  The  Springfield,  Troy 
&  Piqua  Electric  Railway  Co.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Miami  county  to  cer- 
tify its  record.     Overruled. 

9990— The  Employers  Liability  As- 
surance Corporation  Ltd.  v.  John 
Boehm.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Mont- 
§  ornery  county  to  certify  its  record, 
ustained. 

9991 — The  American  Casualty  Com- 
pany v.  John  Boehm.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Montgomery  county  to  certify  its 
record.     Sustained. 

9993— The  Cockley  Milling  Com- 
pany v.  J.  J.  Baeler.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Knox  county  to  certify  its  record. 
Overruled. 

9996— The  Zanesville  &  Western 
Railway  Company  et  al.  v.  The  Mc- 
Intire  Coal  &  Builders  Supply  Co- 
Motion  for  an  order  directing  tne 
court  of  appeals  of  Muskingum 
county  to  certify  its  record.  Over- 
ruled. 

GENERAL  DOCKET. 

15913— The  Complete  Building  Shoe 
Co.  v.  W.  H.  Albertson.  Cuyahoga. 
Judgment  affirmed.  _  „ 

16915— H.   W.  Johnston,   Admr.,  v. 
W.   J.    Schwenck,    Admr.     Crawford. 
Judgment    of    court    of    app«al8K^t 
versed.     Cause   remanded  to    P™P*;7 
court  of  Crawford  county  with  «"2J£ 
tions    to    sustain    motion,  to    *~y    to 
letters    of    administration    issuea     w 
W.  J.  Schwenck.  *  m 

15927— David  Lauer  v.  Howard  »• 
Green  et  al.  Morrow.  Judgment  w 
versed  ^^ 

15939 — The  Western  Ohio  R^A~°; 
et  al.  v.  Jacob  M.  Fairburri,  Admr. 
Allen.      Judgment  affirmed. 

15946— The  Cyclone  Drill  CfcV 
Ella  Zeigler,  Admx.,  et  al  ^ayne. 
Judgment   affirmed. 


SECRETARY  OF  STATL 


NEW  INCORPORATIONS 

Chapin,  Trafton  M.  Dye,  Sydney  A. 
Davies,   M.  I.  Buelow. 

Guardwell  Engineering  Co.,  Cleve- 
land,  $75,000.     D.  R.  Wilkin,     B.     F. 

Rowland  &  Pr.'ce  Steel  &  Iron  Co., 
Cambridge,  $50,000.  Mark  A.  Cope- 
land,  N.  B.  Madden,  G.  A.  Mowery,  N. 
B.  Masten,  O.  E.  Schultz. 

Eureka  Mfg.  Co.,  Cleveland,  $10,000. 
L.  N.  McSbane,  T.  C.  Lawless,  C.  M. 
White,  A.  B.  Curtiss,  N.  J.  Brewer. 
(Manufacturing  and  dealing  in  electri- 
cal machinery.) 

Bresson-Bauer  Co.,  Canton,  $10,000. 
Wendell  Herbruck,  M.  Hartzell,  H. 
Nelius,  G.  B.  Kellogg,  W.  Frey. 
(Clothing  store.) 

Coshocton  Valley  Coal  Co.,  Coshoc- 
ton, $25,000.  R.  H.  Mills,  F.  M.  Mar- 
shall, G.  M.  Marshall,  Mary  B.  Mills, 
Cora  M.  Marshall,  T.  H.  Wheeler. 

M.  T.  Papania  Co.,  Springfield,  $10,- 
000.  M.  T.  Papania,  Providence  Pap- 
ania, Catherine  Tehan,  Anna  N.  Te- 
han,  Maurice  F.  Tehan.  (Commission 
merchants.) 

McDonald  &  Elson  Co.,  Columbus, 
$10,000.  Charles  McDonald,  H.  C.  El- 
son, Joseph  S.  McDonald,  Margaret  T. 
McDonald,  Lulu  S.  Elson.  (Automo- 
bile business.) 

Trumbull  Realty  Investment  Co., 
Warren,  $10,000.  W.  T.  Lamson,  M.  D. 
Lea,  George  Blaga,  W.  G.  Alexander, 
Ann  E.  Lewis. 

Valley  Construction  Co.,  Cincinnati, 
$25,000.  A.  C.  Shepherd,  W.  B.  Pear- 
son, W.  E.  McCaw,  A.  E.  Anderson,  H. 
G.  French. 

Wainrlght  Ice  Machine  Co.,  Cincin- 
nati, $50,000.  James  D.  Wainright, 
Hallstead  E.  Christman,  Harry  Park- 
er, Louis  H.  Stone,  John  R.  Schindel. 

Arkansas  Gravel  Co.,  Greenville, 
$100,000.  F.  D.  Coppock,  H.  R.  Brown, 
Guy  C.  Baker,  Joe  F.  Coppock,  M.  A. 
Neville. 

American  Roumanian  Steamship 
Agent's  Co.,  Cleveland,  $10,000.  J.  M. 
Muresan,  G.  Gardulescu,  John  Lengel, 
Simion  Moldovan,  Horace  Neff,  E. 
Barsan. 

Colonial  Leasehold  Co.,  Cleveland, 
$30,000.     K.  W.   Karen,     W.     George 


Kerr,  E.  V.   Clancey,   B.  T.  McPeak, 
F.  C.  Dietz. 

Allied  Belting  Co.,  Toledo,  $60,000. 
F.  D.  Coppock,  S.  C.  Haines,  G.  S. 
Towar,  H.  M.  Towar,  S.  C.  Towar. 

Community  Store  Co.,  Logan,  $25, 
000.  M.  J.  Cole,  Charles  I.  Adcock, 
Edgar  Angle,  W.  A.  Lanning,  J.  W. 
Wolfe,  A.  J.  Ulrich. 

Euclid  Theater  Co.,  Cleveland,  $5,- 
000.  Edward  C.  Flanigon,  Frank  R. 
Nolan,  Helen  Flinn,  Ray  O.  Wallace, 
Edward  BIythin. 

Fulton  Steel  and  Mine  Supply  Co., 
Cleveland,  $10,000.  C.  W.  Rampe. 
George  B.  Folk,  Frank  H.  Pelton,  Ed- 
win E.   Miller,   M.   C.   Knapp. 

Lakeside  Investment  &  Building 
Co.,  Cleveland,  $1,000.  Margaret  Bee- 
be,  William  Davis,  Lad  E.  Krejci,  R. 
C.  Hyre,  Neil  A.  Collins. 

Prospect  Key  &  Lock  Co.,  Cleve- 
land, $5,000.  Charles  C.  Clark,  Anna 
Carey,  James  T.  Irwin,  Mary  E.  Clark. 
Albert  Winton. 

Tuscora  Rubber  Co.,  Dover.  $1,- 
250,000.  E.  M.  Blatz,  O.  M.  Dickison. 
Charles  S.  Reed,  J.  H.  Burkett,  W;  C. 
Owen. 

Western  Stark  Mortgage  &  Invest- 
ment Co.,  Massillon,  $100,000.  John 
E.  Johns,  Wm.  Johns,  J.  B.  Wentz- 
gaugher,  Jr.,  Charles  O.  Merwin,  Geo. 
Thomas  Crawford. 

Drake  Process  Machinery  Co., 
Cleveland,  $300,000.  Walter  H.  Drake, 
William  Schmehl,  James  J.  Drake,  H. 
M.   Farnsworth,   F.   M.   Farnsworth. 

Nottingham  Savings  &  Banking  Co.. 
Nottingham,  $25,000  to  $75,000. 

Pearce  Tire  and  Rubber  Co.,  Ash- 
tabula,  $200,000   to  $250,000. 

Salem  Co..  Salem.  $50,000  to  $5,000. 

Travelers'  Bag  Manufacturing  Co., 
Cleveland,  $10,000.  S.  J.  Bothman,  E. 
W.  Emberger,  Max  Silverman,  Sylves- 
ter L.  Traub,  A.  Koplon. 

Midland  Liquor  Co.,  East  Liverpool, 
$5,000.  Maurice  L.  Goldsmith,  Phil 
Br  en  nan,  Wm.  Mikler,  Anna  Gold- 
smith, Phillip  Esman.    . 

Royal  Clothes  Shop  Co,  Elyria, 
$20,000.  Ed.  A.  Goldsmith,  Harry  H. 
Serlin,  J.  G.  Upkin,  Joseph  Keil,  So- 
ph'e  Waxman. 
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No.  1349 — In  the  Matter  of  the  Application  of  The  North  Baltimore 
Water  &  Electric  Company,  for  Authority  to  Issue  and  Sell  Its 
First  Mortgage,  Six  Percent  Refunding  Bonds  in  the  Amount  of 
$40,000.00;  Its  Six  Percent  Preferred  Stock  in  the  Amount  of 
$20,000.00,  and  Its  Common  Stock  in  the  Amount  of  $500.00,  the 
Proceeds  to  Be  Used  in  the  Retirement  of  $50,000  First  Mortgage 
Bonds  Maturing  May  1, 1919,  and  to  Discharge  Certain  Indebted- 
ness and  for  Future  Extensions  and  Improvements.  Prayer 
Granted. 


(Dated  November   19,   1918) 

This  day  after  full  hearing  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  The  North  Baltimore 
Water  &  Electric  Company,  (a  corporation  organized  under  the  laws 
of  Ohio,)  asking  the  consent  and  authority  of  the  Commission  to 
issue  first  refunding  mortgage,  six  percent  bonds  of  the  principal 
sum  of  forty  thousand  dollars,  six  percent  preferred  capital  stock  of 
the  par  value  of  twenty  thousand  dollars,  and  common  capital  stock 
of  the  par  value  of  five  hundred  dollars ;  said  bonds  and  $10,000.00, 
par  value  of  said  preferred  capital  stock  or  the  proceeds  arising 
from  a  sale  of  the  latter,  to  be  used  to  discharge  applicant's 
present  outstanding  first  mortgage  bonds  of  the  principal  sum  of 
$50,000.00,  and  the  proceeds  arising  from  the  sale  of  the  remainder 
of  said  preferred  applicant's  treasury  for  moneys,  not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness, 
actually  expended  therefrom  for  capital  purposes  within  the  five 
years  next  preceding  the  date  of  the  filing  of  the  application  herein, 
and  to  provide  certain  additions,  extensions  and  improvements  to 
plant.  # 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

(1)  That  the  applicant  now  has  outstanding  first  mort- 
gage bonds  of  the  principal  sum  of  $50,000.00  which  will  ma- 
ture on  the  first  day  of  May,  1919,  when  they  should  be  dis- 
charged or  refunded; 

(2)  That  within  the  period  January  16,  1913,  to  and  in- 
cluding September  21,  1917,  applicant  actually  expended  from 
its  treasury  for  the  construction,  completion,  extension  and 
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improvement  of  its  facilities,  the  sum  of  $5,509.36,  none  of 
which  was  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness ; 

(3)  That  applicant  now  has  in  contemplation  the  pro- 
vision of  other  additions,  extensions  and  improvements  to  its 
plant,  the  cost  of  which  is  estimated  at  the  sum  of  $5,000.00, 
land 

(4)  That  the  issue  of  applicant's  said  refunding  bonds, 
preferred  and  common  capital  stocks,  is  reasonably  required 
and  the  money  to  be  procured  by  the  sale  of  a  part  thereof 
necessary  for  the  reimbursement  of  applicant's  treasury  for 
moneys,  not  procured  by  the  issue  of  stocks,  bonds,  notes  or 
other  evidences  of  indebtedness,  actually  expended  therefrom, 
within  the  five  years  next  preceding  the  date  of  the  filing  of 
the  application  herein,  for  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities;  for  the  payment 
and  discharge  or  lawful  refunding  of  applicant's  indebtedness, 
and  for  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  refunding  bonds  and  preferred  and  common  capital 
stocks  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  North  Baltimore  Water  &  Electric 
Company  be,  and  hereby  it  is  authorized  to  issue  its  first  refunding 
mortgage,  six  percent  bonds  of  the  total  principal  sum  of  forty  thou- 
sand dollars  ($40,000.00) ;  its  six  percent  preferred  capital  stock  of 
the  par  value  of  twenty  thousand  dollars  ($20,000.00),  and  its  com- 
mon capital  stock  of  the  par  value  of  five  hundred  dollars  ($500.00), 
and  that  said  preferred  capital  stock,  or  not  less  than  $10,000.00 
thereof,  and  all  of  said  common  capital  stock  be  sold  for  the  highest 
price  obtainable  but  not  less  than  the  par  value  thereof.  It  is 
further, 

Ordered,  That  said  refunding  bonds  and  $10,000.00,  par  value, 
of  said  preferred  capital  stock,  or  the  moneys  arising  from  the  sale 
of  the  latter,  be  issued,  as  fully  paid,  or,  in  the  event  of  the  sale  of 
such  capital  stock,  paid  in  full  payment  and  discharge  of  applicant's 
present  outstanding  first  mortgage  bonds  of  the  principal  sum  of 
$50,000.00.    It  is  further 

Ordered,  That  forthwith  upon  the  acquisition  of  any  of  said 
first  mortgage  bonds,  the  same  be  rendered  non-negotiable  and, 
upon  the  acquisition  of  the  whole  thereof,  cancelled  and  destroyed. 
It  is  further 

Ordered,    That  the  proceeds  arising  from  the  sale  of  the  re- 
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retaining  preferred  capital  stock  and  said  $500.00  common  capital 
stock,  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit: 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $5,509.36,  which  was  not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  ac- 
tually expended  therefrom  for  the  construction  of  additions, 

•  extensions  and  improvements  to  plants,  within  the  period 
January  16,  1913,  to  and  including  September  21,  1917,  as 
more  fully  set  out  in  a  detailed  statement,  marked  Exhibit  A 
appended  to  the  application  herein,  purporting  to  show  such 
expenditures  between  the  dates  January  16,  1913,  and  April 
26,  1917,  of  the  total  sum  of  $4,077.62,  of  which  the  Commis- 
sion has  found  $1,624.26  to  have  been  such  as  should  have 
been  charged  to  replacement  or  operating  expense,  leaving 
net  capital  expenditures  within  such  period  $2,452.36,  and  in 
the  detailed  statement,  marked  Exhibit  A-l,  filed  herein 
November  first,  1918,  showing  such  expenditures  between  the 
dates  April  23,  1913,  and  September  21,  1917,  of  the  sum  of 
$3,056.00,  which  exhibits  hereby  are  made  part  of  this  order 
by  reference,  and 

(b)  The  balance  of  such  proceeds  to  be  applied  toward 
the  payment  of  the  cost  of  purchasing  and  installing  the  new 
boilers  (the  estimated  net  cost  of  which  is  the  sum  of  $3,000.- 
00)  and  the  cost  of  purchasing  and  installing  100  new  meters, 
at  an  estimated  cost  of  $2,000.00. 

It  is  further 

Ordered,    That  applicant  make  verified  report  to  this  Commis- 
sion semi-annually,  within  fifteen  days  after  the  close  of  such  cal- 
endar semi-annual  period,  of  the  issue  and  disposition  of  said  re- 
funding bonds,  preferred  and  common  capital  stocks,  the  expendi- 
ture of  the  proceeds  thereof  and  the  destruction  of  said  outstand- 
ing first  mortgage  bonds. 


No.  1511— In  the  Matter  of  the  Application  of  The  Jackson  Water 
Supply  Company  for  Consent  and  Authority  to  Issue  Capital  Stock 
and  Bonds  and  Retire  Certain  Securities  now  Outstanding  Issued 
by  Said  Company.    Prayer  Granted. 


(Dated  November   20,  1918) 

This  day  after  full  hearing,  due  notice  of  the  time  and  p\ace  of 
which  was  given  to  all  parties  in  interest,  this  matter  ca.xr\^  otv  ior 
final  consideration  upon  the  application,  as  amended,  of  Tt*^  Jacteon 
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Water  Supply  Company,  (a  corporation  organized  under  the  laws  of 
Ohio,)  asking  the  consent;  and  authority  of  this  Commission  to  is- 
sue seven  percent  non-cumulative  preferred  capital  stock  of  the  par 
value  of  $40,000.00  and  first  mortgage,  six  percent,  gold  bonds  of 
the  principal  sum  of  $70,000.00,  in  re-organization  of  $119,500.00  of 
applicant's  present  $139,500.00  common  capital  stock. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  issue  of  said  bonds  and  preferred  capital 
stock  is  reasonably  required  and  necessary  for  the  reor- 
ganization and  readjustment  of  applicant's  capitalization,  and 

(2)  That,  inasmuch  as  under  said  plan  of  reorganiza- 
tion, it  is  proposed  to  issue  $10,000.00,  principal  sum,  of  bonds 
in  excess  of  applicant's  total  outstanding  capital  stock,  the 
issue  of  such  excess  of  bonds  should  be  specifically  consented 
to,  authorized  and  approved. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  preferred  capital  stock  and  bonds  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  Jackson  Water  Supply  Company  be, 
and  hereby  it  is  authorized  to  issue  its  seven  percent  non-cumulative 
preferred  capital  stock  of  the  par  value  of  forty  thousand  dollars 
($40,000.00),  and  its  first  mortgage,  six  percent  gold  bonds  of  the 
principal  sum  of  seventy  thousand  dollars  ($70,000.00).  It  is 
further 

Ordered,  That  the  issue  and  disposition  of  $10,000.00,  prin- 
cipal sum,  of  said  bonds  in  excess  of  applicant's  total  issued  and 
outstanding  capital  stock,  be,  and  hereby  it  is  specifically  consented 
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to,  authorized  and  approved.    It  is  further 

Ordered,  That  said  bonds  and  preferred  capital  stock  be  is- 
sued, as  fully  paid,  in  exchange  for  $119,500.00,  par  value  of  appli- 
cant's present  outstanding  capital  stock,  and  used  for  no  other  pur- 
pose whatsoever.    It  is  further 

Ordered,  That  forthwith  upon  the  acquisition  of  any  of  said 
$119,500.00,  present  outstanding  common  capital  stock,  the  same  be 
rendered  non-negotiable  and,  upon  the  acquisition  of  all  of  said 
$119,500.00  common  capital  stock,  cancelled  and  destroyed.  It  is 
further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  issue  and  disposition  of  the  preferred  capital  stock  and 
bonds  herein  authorized,  and  of  the  acquisition,  cancellation  and  de- 
struction of  $119,500.00,  par  value,  of  its  present  outstanding  com- 
mon capital  stock. 
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Under  the  Workmens  Compensation  Act  as  the  Law  Now  Is,  the 
Industrial  Commission  is  Without  Authority  to  Order  the 
Treasurer  of  State  to  Pay  out  of  the  State  Industrial  Fund  any 
Money  in  His  Custody  by  Way  of  Refunder  to  Subscribers  of 
their  Respective  Shares  of  a  Distributable  Unearned  Premium 
Surplus  in  Such  Fund.  But  the  Power  of  the  Industrial  Com- 
mission is  Broad  Enough  to  Authorize  it  to  Distribute  Such  Sur- 

'  plus  Indirectly  by  Allowing  Credits  on  Future  Premium  Pay- 
ments of  Such  Subscribers. 


No.  1560— (Opinion  Dated  November  16,  1918) 

The  Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :     You  submit  the  following  request  for  my  opinion : 

"The  Industrial  Commission  desires  to  have  your  in- 
terpretation of  the  third  paragrph  of  Section  1465-54  G.  C, 
as  amended. 

"As  you  will  note  in  our  July  communciation  to  sub- 
scribers, we  made  the  statement  that  certain  risks  would  par- 
ticipate in  a  refund  to  the  amount  of  $336,452.46. 

"Before  authorizing  this  refund  we  should  like  to  have 
your  opinion  as  to  whether  we  are  within  the  law  in  doing  so, 
calling  your  particular  attention  to  Rule  16  found  on  page  9 
of  our  insurance  manual,  which  makes  provision  for  such  re- 
funders  resulting  from  the  application  of  adjustment  rates. 

"For  your  convenience,  I  enclose  herewith  copy  of  our 
communication  as  well  as  the  insurance  manual  containing 
rules  effective  July  1,  1917." 

Rule  16  to  which  you  refer  provides  as  follows: 

"Disbursements  will  be  made  only  to  employes  of  sub- 
scribers to  the  state  insurance  funds  who  are  injured  in  the 
course  of  their  employment,  or  their  dependents  in  the  event 
death  results  from  such  injury  within  the  period  of  two  years 
from  the  date  thereof;  for  refunded  provided  for  in  the  last 
preceding  rule;  for  refunders  resulting  from  the  application 
of  adjustment  rates;  and  for  bonds  of  the  United  States,  the 
state  of  Ohio,  or  any  county,  city,  village  or  school  district  of 
the  state  of  Ohio  when  purchased  in  accordance  with  the  pro- 
visions of  Section  11  of  the  Act  approved  by  the  Governor, 
March  14,  1913." 
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Acting  under  this  or  other  authority  the  Commission  pro- 
poses to  refund  to  existing  subscribers  to  the  Ohio  state  insurance 
fund  a  part  of  a  large  surplus  in  the  fund  representing  the  amount 
of  unearned  premium  over  all  losses,  and  indicating  by  actuarial 
computation  that  in  aggregate  the  rates  of  premium  fixed  by  the 
commission  in  past  years  have  been  too  high,  i.  e.,  more  than  suffi- 
cient to  carry  the  risk  as  developed  by  actual  experience. 

I  regard  the  question  thus  presented  as  involving  the  inter- 
pretation of  the  statutes  under  which  the  Industrial  Commission,  as 
the  State  Liability  Board  of  Awards,  is  operating.  Any  rules  which 
the  commission  may  have  adopted  must,  therefore,  be  laid  on  one 
side  as  not  pertinent  to  the  question.  If  the  formal  rules  already 
in  force  do  not  justify  the  measure  which  is  contemplated  and  the 
statutory  power  is  present,  another  rule  may,  of  course,  at  any 
time  be  adopted  by  the  commission  for  the  purpose ;  but  the  valid- 
ity of  such  a  rule  as  well  as  that  of  any  rule  now  in  force  which 
might  seem  to  sanction  what  the  commission  proposes  to  do  de- 
pends ultimately  upon  the  law  which  governs  the  commission. 

Therefore  the  real  question  is  as  to  the  power  of  the  commis- 
sion, by  rule  or  otherwise,  to  make  cash  refunders  to  subscribers 
to  the  state  insurance  fund  by  which  a  part  of  the  unearned  prem- 
ium representing  surplus  may  be  distributed  among  them.  Ob- 
viusly,  therefore,  as  has  been  said,  the  rules  of  the  commission  as 
they  now  exist  do  not  afford  any  basis  upon  which  a  conclusion 
may  be  reached. 

These  statements  make  it  clear,  then,  that  the  Workmen's 
Compensation  Law  of  Ohio  must  be  searched  for  authority,  express 
or  implied,  to  take  the  action  inquired  about;  for  though  it  be 
promised  that  the  scheme  of  workmen's  compensation  which  exists 
in  Ohio  is  a  kind  of  insurance  so  that  insurance  principles  must  be 
regarded  as  applicable  to  its  administration,  yet  the  whole  enter- 
prise is  the  creature  of  statute,  so  that  we  must  still  look  to  the 
statute  to  see  just  what  kind  of  insurance  it  is  and  just  how  in  de- 

« 

tail  the  general  assembly  of  the  state,  which  created  the  scheme, 
may  have  provided  for  its  administration. 

I  quote  the  following  sections  of  the  Workmen's  Compensation 

Act  as  bearing  upon  this  general  question: 

"Section  1465-53.  The  state  liability  board  of  awards 
shall  classify  occupations  with  respect  to  their  degree  of 
hazard,  and  determine  the  risks  of  the  different  classes  and 
fix  the  rates  of  premium  of  the  risks  of  the  same,  based  upon 
the  total  payroll  and  number  of  employes  in    each    of   said 
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classes  of  occupation  sufficiently  large  to  provide  an  adequate 
fund  for  the  compensation  provided  for  in  this  act,  and  to 
maintain  a  state  insurance  fund  from  year  to  year/' 

"Sec.  1465-54.  It  shall  be  the  duty  of  the  industrial 
commission  of  Ohio,  in  the  exercise  of  the  powers  and  dis- 
cretion conferred  upon  it  in  the  preceding  section,  ultimately 
to  fix  and  maintain,  for  each  class  of  occupation,  or  industry, 
the  lowest  possible  rates  of  premium  consistent  with  the 
maintenance  of  a  solvent  state  insurance  fund  and  the  crea- 
tion and  maintenance  of  a  reasonable  surplus,  after  the  pay- 
ment of  legitimate  claims  for  injury  and  death  that  it  may 
authorize  to  be  paid  from  the -state  insurance  fund  for  the 
benefit  of  injured  and  the  dependents  of  killed  employes; 
and,  in  order  that  said  object  may  be  accomplished,  said  com- 
mission shall  observe  the  following  requirements  in  classify- 
ing occupations  or  industries  am)  fixing  the  rates  of  premium 
for  the  risks  of  the  same  : 

1.  It  shall  keep  an  accurate  account  of  the  money  paid 
in  premiums  by  each  of  the  several  classes  of  occupations  or 
industries,  and  the  losses  on  account  of  injuries  and  death  of 
employes  thereof,  and  it  shall  also  keep  an  account  of  the 
money  received  from  each  individual  employer  and  the 
amount  of  losses  incurred  against  the  state  insurance  fund  on 
account  of  injuries  and  death  of  the  employed  of  such  em- 
ployer. 

2.  Ten  per  cent,  of  the  money  that  has  heretofore  been 
paid  into  the  state  insurance  fund  and  ten  per  cent,  of  all 
that  may  hereafter  be  paid  into  such  fund  shall  be  set  aside 
for  the  creation  of  a  surplus  until  such  surplus  shall  amount 
to  the  sum  of  one  hundred  thousand  dollars  ($100,000.00) 
after  which  time  the  sum  of  five  per  cent,  of  all  the  money 
paid  into  the  state  insurance  fund  shall  be  credited  to  such 
surplus  fund,  until  such  time  as,  in  the  judgment  of  said  com- 
mission, such  surplus  shall  be  sufficiently  large  to  guarantee 
a  solvent  state  insurance  fund. 

3.  On  the  first  day  of  July,  1917,  and  annually  there- 
after, a  revision  of  rates  shall  be  made  in  accordance  with  the 
experience  of  said  commission  in  the  administration  of  the 
law  as  shown  by  the  accounts  kept  as  provided  herein;  and 
said  commission  shall  adopt  rules  governing  said  rate  re- 
vision, the  object  of  which  shall  be  to  make  an  equitable  dis- 
tribution of  losses  among  the  several  classes  of  occupation 
or  industry,  which  rules  shall  be  general  in  their  application." 

"Section  1465-56.  The  treasurer  of  state  shall  be  the 
custodian  of  the  state  insurance  fund  and  all  disbursements 
therefrom  shall  be  paid  by  him  upon  vouchers  authorized  by 
the  industrial  commission  of  Ohio  and  signed  by  any  two 
members  of  said  commission;     *     *     *." 

"Section  1465-62.  Every  employer  mentioned  in  sub- 
division one  of  section  thirteen  hereof,  (sec.  1465-60  G.  C.) 
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shall  contribute  to  the  state  insurance  fund  in  proportion  to 
the  annual  expenditure  of  money  by  such  employer  for  the 
service  of  persons  described  in  subdivision  one  of  section 
fourteen  hereof,  (sec.  1465-61  G.  C.)  the  amount  of  such  pay- 
ments and  the  method  of  making  the  same  to  be  determined 
as  hereinafter  provided." 

"Section  1465-69.  Except  as  hereinafter  provided,  every 
employer  mentioned  in  subdivision  two  or  (of)  section  1465- 
60,  General  Code,  shall,  in  the  month  of  January,  1914,  and 
semi-annually  thereafter,  pay  into  the  state  insurance  fund 
the  amount  of  premium  determined  and  fixed  by  the  in- 
dustrial commission  of  Ohio  for  the  employment  or  occupa- 
tion of  such  employer  the  amount  of  which  premium  to  be  so 
paid  by  each  such  employer  to  be  determined  by  the  classifica- 
tions, rules  and  rates  made  and  published  by  said  commission ; 
and  such  employer  shall  semi-annually  thereafter  pay  such 
further  sum  of  money  idfco  the  state  insurance  fund  as  may 
be  ascertained  to  be  due  from  him  by  applying  the  rules  of 
said  commission,     *     *     *." 

"Section  1465-72.  The  state  liability  board  of  awards 
shall  disburse  the  state  insurance  fund  to  such  employes  of 
employers  as  have  paid  into  said  fund  the  premiums  applicable 
to  the  classes  to  which  they  belong,  who  have  been  injured  in 
the  course  of  their  employment,  wheresoever  such  injuries 
have  occurred,  and  which  have  not  been  purposely  self-in- 
flicted, or  to  their  dependents  in  case  death  has  ensued.  *  *." 

"Sections  1465-89.  In  addition  to  the  compensation  pro- 
vided for  herein,  the  industrial  commission  of  Ohio  shall  dis- 
burse and  pay  from  the  state  insurance  fund,  such  amounts 
for  medical,  nurse  and  hospital  services  and  medicine  as  it 
may  deem  proper,  not,  however,  in  any  instance,  to  exceed  the 
sum  of  two  hundred  dollars  unless  in  unusual  cases,  *  *  * : 
and,  in  case  death  ensues  from  the  injury,  reasonable  funeral 
expenses  shall  be  disbursed  and  paid  from  the  fund  in  an 
amount  not  to  exceed  the  sum  of  one  hundred  and  fifty  dol- 
lars, and  such  commission  shall  have  full  power  to  adopt  rules 
and  regulations  with  respect  to  furnishing  medical,  nurse  and 
hospital  service  and  medicine  to  injured  employes  entitled 
thereto,  and  for  the  payment  therefor." 

While  there  may  be  other  provisions  of  the  Workmen's  Com- 
pensation Law  which  might  bear  remotely  upon  the  question  under 
consideration,  the  foregoing  constitutes,  I  believe,  a  sufficient  quo- 
tation of  the  provisions  of  the  act  which  need  to  be  considered  in 
this  connection. 

Power  to  adopt  rules  governing  various  matters  is  conferred 
by  specific  enumeration  throughout  the  above  quoted  sections. 
None  of  them,  however,  expressly  authorizes  the  adoption  of  rules 
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for  the  making  of  ref unders  of  the  kind  now  contemplated.  The 
problem  is  to  determine  whether  the  power  to  make  such  rules  or 
to  authorize  the  ref  unders  without  formal  action  by  rule  may  fairly 
be  implied  from  the  express  provisions  of  the  act  or  from  the  con- 
trolling principles  of  the  law  as  a  whole.  In  this  connection  I  ob- 
serve that  section  1465-54  G.  C,  which  was  amended  in  1917,  for- 
merly provided  as  follows : 

"3.  On  the  first  day  of  July,  1914,  and  semi-annually 
thereafter ,  a  readjustment  of  the  rates  shall  be  made  for  each 
of  the  several  classes  of  occupation  or  industry  which,  in  the 
judgment  of  the  board,  have  developed  an  average  loss  ration 
in  accordance  with  the  experience  of  the  board  in  the  ad- 
ministration of  the  law  as  shown  by  the  accounts  kept  as  pro- 
vided herein. 

"4.  Should  any  such  accounting  show  a  balance  remain- 
ing to  the  credit  of  any  class  of  occupation  or  industry,  after 
the  above-mentioned  amounts  have  been  credited  to  the  sur- 
plus fund,  and  after  the  payment  of  all  awards  for  injury  or 
death  lawfully  chargeable  against  the  same,  the  premium^ 
rate  for  such  class  shall  be  reduced ;  and,  each  individual  mem- 
ber of  such  class,  who  has  been  a  subscriber  to  the  state  in- 
surance fund  for  a  period  of  six  months  or  longer  prior  to  the 
time  of  such  readjustment,  and  whose  premium  or  premiums 
so  paid  to  the  fund  exceed  the  amount  of  the  disbursements 
from  the  fund  on  account  of  injuries  or  death  to  his  employes 
during  such  period,  shall  be  entitled  to  a  credit  on  the  install- 
ment or  installments  of  premium  next  due  from  him,  the 
amount  of  which  credit  shall  be  such  proportion  of  said  bal- 
ance as  the  amount  of  his  prior  paid  premiums  sustains  to  the 
whole  amount  of  said  premiums  paid  by  the  class  to  which  he 
belongs  since  the  last  readjustment  of  rates." 

These  paragraphs  of  the  section  were  in  the  place   now    oc- 
cupied by  sub-section  3  thereof  as  above  quoted.     So  long  as  the 
section  provided  as  it  formerly  did  the  answer  to  your  question  was 
plain.    The  commission  certainly  did  not  have  the  power  under  for- 
mer sub-sections  3  and  4  of  section  1465-54  to  make  a  cash  distri- 
bution of  an  unearned  premium  surplus,  but  in  case  any  periodical 
accounting  and  readjustment  of  rates   by    actuarial    computation 
should  disclose  the  existence  of  such  a  balance  it  was  the  duty  of 
the  commission  to  reduce  the  rate  for  the  class  of  subscribers  rep- 
resented in  the  surplus,  and  it  became  the  right  of  each  subscriber 
of  six  months'  standing  or  longer  to  receive  a  credit  on  the  install- 
ment or  installments  of  premium  next  due  from  him  representing 
his  proportion  of  the  balance. 

I  may  interpolate  here  that  if  the  calculations  made  in  years 
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prior  to  1917  were  correctly  made  and  this  section  was  complied 
with,  I  am  unable  to  see  how  there  can  be  any  considerable  surplus 
to  distribute  at  the  present  time,  unless  it  has  accumulated  within 
the  past  year  or  unless  the  calculations  of  a  previous  year  had  dis- 
closed a  surplus  too  large  to  be  absorbed  by  credits  on  premiums 
under  the  previous  law.  However,  I  can  not,  of  course,  question 
the  facts  stated  by  the  commission,  and  I  am  assuming  that 
whether  from  revision  of  actuarial  computations  or  otherwise,  the 
most  recent  calculations  of  the  commission  have  disclosed  the 
state  of  affairs  indicated  by  the  action  which  is  now  proposed. 

In  case  of  doubt  as  to  the  meaning  of  a  statute  it  is  often  true 
that  legislative  intent  can  be  gathered  with  some  accuracy  from 
the  history  of  the  provision  in  question.  In  this  instance  we  find 
that  the  legislature  has  stricken  out  the  provision  for  distributing 
an  unearned  surplus  by  crediting  the  amount  thereof  on  future 
premium  payments  and  has  substituted  therefor  the  language 
.which  we  find  in  the  present  act.  Instead  of  the  semi-annual  pro- 
cess being  called  a  "readjustment  of  rates"  it  is  now  called  a  "re- 
tvision  of  rates";  otherwise  the  first  clause  of  paragraph  3  of  the 
amended  section  is  substantially  identical  in  purport  with  para- 
graph 3  of  the  section  as  formerly  in  force.  Instead  of  the  hard 
and  fast  rule  for  crediting  balances  remaining  to  the  credit  of  any 
class  of  occupation  or  industry  on  future  premiums  by  classes  and 
in  strict  proportion  to  prior  paid  premiums,  we  have  a  direction  to 
the  commission  to  adopt  rules  "governing  said  rate  revisions,  the 
object  of  which  shall  be  to  make  an  equitable  distribtuion  of  losses 
among  the  several  classes  of  occupation  or  industry,  which  rules 
shall  be  general  in  their  application." 

Undoubtedly  the  amended  section  is  broader  and  more  elastic 
in  its  import  than  the  old  one  was.  For  one  thing,  the  new  section 
does  not  give  to  the  individual  subscriber  the  absolute  right  to 
share  in  the  refund  in  proportion  to  the  premiums  which  he  has 
paid  in  the  past.  Whatever  his  rights  may  be  they  result  from  the 
command  that  the  distribution  of  losses  shall  be  "equitable  *  * 
among  the  several  classes  of  occupation" ;  he  is  not  mentioned  by- 
description  as  he  was  before.  Moreover,  under  the  old  law  the  only 
subscribers  entitled  to  participate  in  the  distribution  by  credit  on 
future  premiums  were  those  "whose  premium  or  premiums  so  paid 
to  the  fund  exceeds  the  amount  of  the  disbursements  from  the 
fund  on  account  of  injuries  or  death  to  his  employes  during  such 
period";  whereas,  unless  this  requirement  be  involved  in  the  rule 
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that  the  distribution  of  losses  shall  be  "equitable",  the  new  section 
does  not  limit  the  right  to  participate  in  the  rate  revision  with  a 
view  to  making  an  equitable  distribution  of  losses  to  those  whose 
premiums  paid  in  may  have  exceeded  the  losses  incurred  on  ac- 
count of  injuries  or  death  to  their  employes  during  the  period  of 
six  months  referred  to  in  the  old  statute. 

These  and  perhaps  other  evidences  of  intent  show  that  the 
legislature  meant  to  enlarge  the  power  of  the  commission  to  deal 
with  the  subject  of  the  revision  or  readjustment  of  rates.  The 
question  now  is  as  to  whether  or  not  this  enlargement  of  power  so 
far  as  to  authorize  the  commission  to  distribute  such  a  surplus  by 
cash  payments  instead  of  by  premium  credits. 

This  question  depends  in  turn  upon  the  further  question  as 
to  whether  or  not  the  specific  provision  of  the  former  law,  to  the 
effect  that  premium  adjustments  should  result  in  the  distribution 
of  surplus  through  premium  credits,  was  in  the  legal  sense  a  re- 
striction upon  the  power  which  the  commission  would  otherwise 
have  had,  on  the  other  hand,  a  grant  of  power,  so  that  the  com- 
mission would  have  no  power  at  all  in  the  premises  but  for  such 
provision.  I  do  not  mean  to  say  that  the  question  now  under  con- 
sideration can  be  fully  answered  by  applying  this  test,  but  it  will 
at  least  afford  a  serviceable  background  for  the  further  investiga- 
tion of  the  question  at  hand. 

To  get  at  the  answer  to  the  question  last  suggested,  then,  let 
us  imagine  for  a  moment  that  neither  sub-paragraph  4  of  section 
1465-54  as  it  existed  prior  to  1917  nor  the  latter  part  of  paragraph 
3  of  the  same  section  as  it  now  exists  were  in  the  law ;  what  would 
be  the  power  of  the  commission  in  the  premises  ?  With  these  sub- 
tractions we  would  have  the  following  provisions  upon  which  to 
base  an  answer  to  this  question: 

(1)  The  rates  of  premium  are  to  be  fixed  so  as  to  be 
"sufficiently  large  to  provide  an  adequate  fund  for  the  com- 
pensation provided  for  in  this  act,  and  to  maintain  a  state  in- 
surance fund  from  year  to  year."     (Sec.  1465-53). 

That  is,  in  the  strict  sense,  the  state  liability  board  of  awards  and 
the  industrial  commission  as  its  successor  is  and  at  all  times  has 
been  without  power  consciously  to  fix  premium  rates  larger  in 
amount  than  might  be  sufficient  to  attain  these  two  objects. 

(2)  More  particularly  and  with  a  view  to  the  accom- 
plishment of  these  purposes  the  commission  must  "ultimate- 
ly fix  and  maintain,  for  each  class  of  occupation,  or  industry, 
the  lowest  possible  rates  of  premium  consistent  with  the  main- 
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tenance  of  a  solvent  state  insurance  fund  and  the  creation  and 
maintenance  of  a  reasonable  surplus,  after  the  payment  of 
legitimate  claims."      (Sec.*  1465-54 — general  provisions). 

Here  we  have  the  same  thing  stated  in  another  way — positively 
rather  than  negatively.  It  is  the  commission's  express  duty  ul- 
timately to  fix  and  maintain  the  lowest  possible  rates  of  premium 
consistent  with  the  maintenance  of  a  solvent  fund,  &c.  That  is, 
the  ultimate  aim  of  the  commission  must  be  to  get  the  rates  down 
to  the  lowest  possible  level  consistent  with  solvency  and  the  main- 
tenance of  a  reasonable  surplus.  The  word  "ultimately"  is  en- 
titled to  weight  here;  its  meaning  as  given  in  the  Standard  Dic- 
tionary is : 

"In  the  end ;  at  last ;  finally." 
That  is,  it  denotes  an  object  to  be  attained,  as  soon  as  possible  to 
be  sure,  but  in  all  likelihood  not  immediately ;  but  rather  at  the  end 
of  a  process  of  experimentation.  Putting  it  in  another  way:  the 
1  object  of  the  discharge  by  the  commission  of  its  duties  under  sec- 
tion 1465-53  is  to  secure  in  time  the  lowest  possible  rates  of 
premium  consistent  with  the  maintenance  of  a  solvent  state  in- 
surance fund,  etc.  When  the  legislature  enacted  this  language  it 
understood  perfectly  that  state  workmen's  compensation  insur- 
ance was  a  new  venture  and  that  the  experience  upon  which  ac- 
tuarial computations  might  be  based  was  lacking.  The  legislature 
understood  perfectly  well  that  the  first  premium  rates  established 
by  the  state  liability  board  of  awards  must  be  in  the  very  nature 
x>f  the  case  more  or  less  tentative.  No  one  could  say  just  what  the 
\proper  rate  for  a  given  class  of  occupation  measured  by  the  criteria 
•of  solvency  and  the  maintenance  of  a  reasonable  surplus  might  be ; 
'no  one  could  even  say  at  the  outset  what  a  reasonable  surplus  would 
be;  it  would  take  several  years'  experience  to  bring  out  the  facts 
upon  which  the  legislative  command  which  fixed  the  policy  of  the 
law  in  this  respect  could  be  carired  out.  Therefore  the  legislature 
sensibly  did  not  attempt  to  require  anything  like  accuracy  at  the 
outset,  but  merely  enjoined  upon  the  state  liability  board  of  awards 
and  its  successor  the  duty  of  working  toward  a  goal  througrh  a 
period  of  years. 

This  interpretation  of  the  clause  now  under  consideration  is 
made  very  clear  when  other  language  of  section  1465-54  is  taken 
into  account.  For  example,  the  last  clause  of  the  general  part  of 
the  section  says  that  "in  order  that  said  object  may  be  accom- 
plished, said  commission  shall  observe  the  following  requirements 


Attorney  General  221 

in  classifying  occupations  or  industries  and  fixing  the  rates  of 
premium  for  the  risks  of  the  same."  Here  the  law  speaks  of  an 
object  to  be  accomplished — and  in  the  light  of  the  earlier  part  of 
the  section  not  immediately  but  ultimately;  and  the  accomplish- 
ment of  the  object  is  to  be  worked  out  by  observing  certain  require- 
ments in  classifying  occupations  and  fixing  rates  of  premium.  In 
other  words,  the  legislature  makes  very  clear  in  this  part  of  the 
statute  the  idea  already  disclosed  in  the  earlier  part  of  the  section, 
namely,  that  in  fixing  premium  rates  and  classifying  occupations 
the  commission  shall  have  a  definite  object  in  view,  an  object  not  to 
be  attained  at  once  but  ultimately — at  the  end  of  a  sufficient  num- 
ber of  repeated  processes  as  may  afford  a  groundwork  of  ex- 
perience sufficient  to  enable  the  commission  to  formulate  a  judg- 
ment upon  the  required  point. 

Going  on  in  section  1465-54  we  find  certain  detailed  directions 
to  the  commission  which  are  to  be  observed  "in  order  that"  the 
"object",  which  is  "ultimately  to  fix  and  maintain  *  *  the  lowest 
possible  rates  *  *  "  "may  be  accomplished."  These  detailed  di- 
rections appear  in  the  remaining  paragraphs  of  section  1465-54,  as 
follows : 

(a)  The  commission  is  directed  to  keep  an  accurate  ac- 
count of  premiums  paid  in  by  each  of  the  several  classes  and 
by  each  individual  employer,  and  also  an  account  of  the  losses 
by  classes  and  by  individual  employers. 

(b)  The  commission  is  required  to  set  aside  ten  per 
cent,  of  the  premiums  paid  into  the  fund  for  the  creation  of 
a  surplus  until  the  surplus  shall  amount  to  one  hundred  thou- 
sand dollars,  after  which  five  per  cent,  of  the  money  paid  in 
is  to  be  credited  to  the  surplus  until  such  time  as  in  the  judg- 
ment of  the  commission  the  surplus  shall  be  sufficiently,  large 
to  guarantee  a  solvent  state  insurance  fund. 

Here  is  a  provision  which  looks  to  an  ultimate  goal,  and  a  goal 
the  attainment  of  which  can  not  be  foreseen.  Indeed,  the  goal — 
the  accumulation  of  a  sufficiently  large  surplus  to  guarantee  the 
solvency  of  the  fund  is  a  thing  the  very  existence  of  which  can  be 
predicated  only  upon  experience  through  a  series  of  years.  The 
commission  could  have  nothing  at  the  outset  upon  which  to  base  a 
judgment  as  to  whether  or  not  a  given  amount  would  constitute  a 
reasonable  surplus,  sufficiently  large  to  guarantee  the  solvency  of 
the  fund.  Here  is  another  thing  which  is  to  be  "ultimately"  ar- 
rived at. 

(c)  An  annual  revision  of  rates,  or — as  the  old  law  had 
it — a  semi-annual  readjustment  is  to  be  made. 
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This  adjustment  or  revision  was  under  the  old  law  to  be  by  classes. 
The  new  law  is  broader  in  this  respect,  but  we  are  not  interested  in 
this  aspect  of  the  case.,  Both  the  old  law  and  the  new  law  re- 
quired the  semi-annual  or  annual  process  to  be  carried  through  "in 
accordance  with  the  experience  of  the  board  in  the  administration 
of  the  law  as  shown  by  the  accounts  kept  as  provided  herein."  Here 
again  is  clearly  expressed  the  idea  that  the  ability  of  the  commis- 
sion to  arrive  at  accurate  results  is  to  be  expected  to  enhance  from 
period  to  period  as  its  experience  under  the  law  accumulates.  Each 
revision  or  readjustment  of  rates  is  naturally  expected  to  approach 
more  closely  to  the  ideal  than  its  predecessor.  Bear  in  mind  that 
the  revision  of  rates  or  the  readjustment  of  rates — whichever  it  be 
called — is  itself  a  means  to  an  end,  just  as  everything  provided  for 
in  the  sub-paragraphs  of  section  1465-64  is  declared  to  be  a  means 
to  an  end,  namely,  the  ultimate  fixing  and  maintenance  for  each 
class  of  occupation  of  the  lowest  possible  rates  of  premium  con- 
sistent with  the  maintenance  of  a  solvent  state  insurance  fund  and 
the  creation  and  maintenance  of  a  reasonable  surplus.  In  other 
words,  there  is  to  be  an  annual  or  semi-annual  changing  of  rates 
with  a  view  ultimately  to  arriving  at  the  lowest  possible  rates. 

Now  if  we  stop  here  and  ask  ourselves  the  question  as  to 
whether  or  not,  in  the  absence  of  anything  about  distribution  of 
what  accumulated  experience  may  demonstrate  to  be  an  unneces- 
sary surplus,  the  state  liability  board  of  awards  or  the  industrial 
commission  is  authorized  to  make  such  a  distribution,  it  seems  to 
me  that  we  must  answer  this  question  in  the  negative.  It  will  be 
remembered  that  we  are  now  working  upon  a  hypothesis  that  re- 
quires us  to  ignore  both  the  provisions  of  the  old  law  respecting 
the  distribution  of  surpluses  by  premium  credits  and  the  admitted- 
ly broader  provisions  of  the  new  law  that  authorize  the  adoption 
of  rules  governing  rate  revisions  with  the  object  of  making  an 
equitable  distribution  of  losses,  etc.  In  other  words,  we  are  sup- 
posing for  the  time  being  that  the  law  is  perfectly  silent  in  respect 
to  the  subject,  and  we  are  seeking  for  implications  in  one  direction 
or  another  with  respect  to  the  question  as  to  what  the  power  of  the 
board  or  commission  would  have  been  in  such  a  state  of  the  written 
law.  We  are  doing  this  for  the  purpose  of  determining  whether 
sub-section  4  of  section  1465-54  was  a  grant  of  power  on  the  one 
hand  or  a  restriction  upon  the  power  which  would  otherwise  exist 
on  the  other  hand. 

I  say  that  the  question  last  suggested  would  have  to  be  an- 
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swered  negatively  in  the  light  of  sections  1465-53  and  1465-54  as 
they  would  be  without  anything  in  them  on  the  subject  of  refund- 
ing, for  the  following  reasons : 

These  sections,  which  contain  the  entire  law  so  far  con- 
sidered with  respect  to  the  functions  of  the  commission  in  its  rate- 
making  capacity,  deal  solely  with  the  function  of  fixing  rates  of 
premium.  They  say  that  ultimately  the  lowest  possible  rates  of 
premium  shall  be  maintained.  They  therefore  infer  that  while  the 
experience  upon  which  only  an  accurate  judgment  as  to  what  rates 
may  be  the  lowest  possible  rates  is  being  accumulated  rates  may 
be  fixed  which  shall  not  be  the  lowest  possible  rates.  The  legis- 
lature did  not  intend  that  the  commission  should  err  on  the  side  of 
low  rates  at  the  beginning  of  the  experience  of  the  state  under  the 
law.  On  the  other  hand,  it  clearly  intended  that  solvency  and  the 
creation  of  a  reasonable  surplus  should  be  the  first  objects  to  be 
achieved;  then,  and  after  experience  had  demonstrated  the  bases 
for  proper  actuarial  computations,  there  was  to  be,  through  a 
series  of  readjustments  or  revisions,  an  approach  to  an  ultimate 
goal,  which  should  be  the  lowest  possible  rates  consistent  with  the 
maintenance  of  a  condition  of  solvency  and  a  reasonable  surplus. 
The  legislature  might  well  have  made  provision  for  any  unneces- 
sary surplus  that  might  be  shown  to  have  been  accumulated  by  the 
perfected  experience  of  the  commission  in  the  administration  of 
the  law.  In  point  of  fact  it  did  do  so  by  express  provision  in  the 
old  law,  but  we  are  now  supposing  that  such  provision  is  lacking. 
We  are  left  with  question  as  to  whether  the  legislature's  silence,  to- 
gether with  the  express  provision  that  there  shall  be  an  annual  or 
semi-annual  revision  with  the  ultimate  object  of  fixing  the  lowest 
possible  rates,  can  be  made  the  predicate  of  a  successful  claim  of 
implied  authority  to  refund  a  surplus  accumulated  during  the 
period  of  experimentation.  I  base  my  conclusion  that  this  could 
not  be  done  not  only  upon  the  legislature's  silence,  but  also  upon 
the  fact  that  the  legislature  has  limited  the  commission's  authority 
to  the  accomplishment  through  rate  revision  of  an  ultimate  goal. 

Now,  rates  are  fixed  for  the  future.    Other  provisions  of  the 
law  which  I  have  quoted  extensively  and  to  which  I  do  not  need  to 
refer  again  make  this  very  clear.    When  the  commission  fixes  a 
rate  of  premium  it  is  determining  what  a  subscriber  to  the  fund 
must  pay  in  order  to  obtain  the  protection  which  it  affords  for  a 
period  of  time  running  in  the  future.    This  idea  pervades  the  whole 
act.     I  can  not  give  to  the  phrase  "fix  and  maintain"  any  meaning 
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other  than  that  which  these  related  provisions  indicate,  namely, 
the  determination  of  a  rate  that  shall  be  applied  to  the  payroll  of  a 
given  class  of  employes  for  a  particular  period  of  time  in  the 
future. 

I  am  aware  of  the  fact  that  an  unearned  premium  might  be 
said  in  a  sense  to  belong  equitably  to  him  who  has  been  required 
to  pay  it.  This  statement,  however,  must  be  taken  with  consider- 
able reservation  and  is  not  strictly  true  in  law.  What  the  early 
subscribers  to  the  fund  were  legally  and  equitably  entitled  to  was 
no  more  than  the  fair  exercise  of  judgment  and  discretion  on  the 
part  of  the  commission  in  fixing  premium  rates  based  upon  the 
then  accumulated  experience  of  the  commission.  If  it  could  be 
shown  that  the  commission  had  not  exercised  reasonable  discretion 
but  had  fixed  exorbitant  rates  a  different  question  would  be  pre- 
sented ;  but  I  take  it  and  am  therefore  assuming  that  the  commis- 
sion did  nothing  of  the  kind  but  that  the  rates  fixed  by  it  for  any 
semi-annual  period  in  the  past  were  such  rates  as  then  appeared 
to  the  commission,  in  the  exercise  of  reasonable  discretion  based 
upon  its  then  accumulated  experience,  to  be  the  proper  rates.  I  do 
not  see  how  any  equitable  rights  or  legal  rights  could  be  predicated 
upon  the  payment  of  a  premium  so  fixed,  even  though  it  should 
ultimately  turn  out  after  an  experience  of  several  years  had  af- 
forded additional  ground  for  more  accurate  actuarial  computations 
that  such  premiums  had  been  too  high. 

But,  it  may  be  asked,  if  no  legal  or  equitable  right  in  such  un- 
earned premium  surplus  belonged  to  the  subscribers  whose  prem- 
ium payments  helped  to  create  it,  to  whom  does  it  belong?  The 
answer  to  this  question  will  be  further  elaborated  in  the  course  of 
this  opinion.  At  the  present  time  it  is  sufficient  to  say  that  when- 
ever any  premium  is  paid  to  the  state  industrial  commission  it 
thereby  becomes  a  part  of  the  state  insurance  fund,  together  with 
all  accretions  thereto  caused  by  the  profitable  investment  of  such 
fund.  In  short,  then,  all  moneys  coming  into  the  fund  become  a 
part  of  the  fund,  whether  that  fund  be  divided  into  reserve,  surplus 
and  capital  or  otherwise.  The  fund  can  be  used  for  those  purposes 
to  which  it  is  dedicated  by  the  provisions  of  the  law  under  which 
it  was  collected,  and  to  those  only.  In  this  sense  it  is  a  "trust 
fund."  The  legislature  of  Ohio  could  not  without  violating  this 
trust  authorize  the  fund  to  be  used  in  any  manner  inconsistent 
with  the  objects  for  which  it  was  collected.  It  could  not  be  used 
to  enhance  the  general  revenues  of  the  state.    It  could  not  be  used 
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even  to  pay  the  necessary  overhead  expenses  of  administering  the 
fund,  for  these  by  provisions  of  the  law  which  have  always  been  a 
part  of  the  workmen's  compensation  act  are  a  charge  upon  the  gen- 
eral revenues  of  the  state.  But  it  could  be  used  without  violating 
anybody's  legal  or  equitable  rights  in  paying  compensation  claims, 
because  this  is  the  object  for  which  it  has  been  collected ;  and  this 
statement  so  far  as  I  am  able  to  see  applies  just  as  well  to  the  ac- 
cumulated unearned  premium  surplus  as  to  any  other  part  of  the 
fund.  For  example,  A  was  a  subscriber  to  the  fund  but  no  longer 
is ;  he  paid  premiums  in  his  proper  classification  greater  in  amount 
than  was  necessary  to  constitute  his  proper  contribution  to  a  sol- 
vent fund  and  a  reasonable  surplus,  as  subsequently  ascertained  by 
the  commission  in  the  course  of  its  rate  revisions  with  a  view  to 
fixing  ultimately  the  lowest  possible  rates  of  premium ;  yet  A,  who 
is  no  longer  a  member  of  the  fund,  could  hardly  be  said  to  have  a 
right  to  have  any  part  of  his  contribution  to  the  fund  returned  at 
such  later  date  as  at  which  this  fact  might  appear;  and  if  A  has 
no  equitable  rights  in  the  premises  I  am  unable  to  see  that  B,  who 
has  continued  to  be  a  subscriber,  has  any  greater  equitable  rights 
than  A  would  have. 

Now  if  these  suppositious  persons  have  no  equitable  rights, 
I  am  unable  to  see  how  the  Industrial  Commission  can  be  said  to 
have  any  power  in  the  premises  in  the  absence  of  express  provision 
of  statute  and  in  the  face  of  express  provisions  limiting  its  au- 
thority to  the  fixing  and  revision  of  rates  with  an  ultimate  goal  in 
view.  Therefore,  I  repeat  my  conclusion  on  this  point,  which  is 
that  so  far  as  sections  1465-53  and  1465-54,  without  the  last  pro- 
vision of  the  latter  section  either  in  its  present  form  or  in  the  form 
in  which  it  existed  prior  to  1917,  are  concerned  they  do  not  in  my 
opinion  authorize  the  commission  to  make  a  cash  distribution  of 
the  unearned  premium  surpluses. 

I  have  not  found  any  case  strictly  in  point  on  this  question, 
but  I  do  feel  that  some  light  on  it  is  shed  by  the  decision  and  rea- 
soning of  the  Court  of  Appeals  of  New  York  in  Greeff  v.  Equitable 
Life  Assurance  Society,  160  N.  Y.  19*  46  L.  R.  A.  288.  In  that 
case  the  plaintiff,  who  was  a  member  of  a  mutual  life  insurance 
company,  filed  a  complaint  against  the  company  alleging  its  mutual 
character,  setting  up  the  contract  of  insurance  by  which  he  be- 
came a  member  of  the  company,  asserting  that  the  company  had 
accumulated  a  large  surplus  which  ought  to  have  been  distributed 
among  the  members,  and  praying  for  an  order  to  compel  the  de- 
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fendant  to  appropriate  to  plaintiff's  policy  its  share  of  the  surplus 
in  the  defendant's  possession.  The  law  of  New  York,  under  which 
the  defendant  company  was  organized  and  by  which  it  was  govern- 
ed, provided,  among  other  things,  that  annually  or  at  other  in- 
tervals such  companies  should  have  power  "to  ascertain  *  *  the 
proportion  of  surplus  accruing  to  each  policy  from  the  date  of  the 
last  to  the  date  of  the  next  succeeding  premium  payment,  and  to 
distribute  the  proportion  found  to  be  equitable  either  in  cash,  in 
reduction  of  premium,  or  in  reversionary  insurance,  payable  with 
the  policy,  and  upon  the  same  conditions  as  therein  expressed  at 
the  next  succeeding  date  of  such  payment."  In  holding  that  the 
plaintiff's  complaint  stated  no  cause  of  action  against  the  defend- 
ant the  court,  per  Martin,  J.,  employed  the  following  language: 

"It  is  to  be  observed  that  the  agreement  (embodied  in 
the  policy)  was  that  the  plaintiff  should  participate,  not  in 
the  whole  surplus,  but  in  the  distribution  of  the  surplus,  or, 
in  other  words,  in  the  surplus  which,  according  to  the  de- 
fendant's methods  and  principles,  was  to  be  distributed.    *    * 

"*  *  the  complaint  *  discloses  that  the  defendant 
has  never  divided  among  its  policyholders  its  entire  surplus, 
but  has  *  *  *  retained  a  portion  thereof  in  its  own  hands. 
The  purpose  for  which  it  was  retained  does  not  appear.  It 
may  have  been  to  insure  the  defendant's  continued  solvency, 
*  *  *  or  because  the  fund  so  retained  was  dedicated  to  other 
classes  of  insurance,  or  to  its  annuity  fund.  Presumptively, 
it  was  for  some  proper  and  lawful  purpose. 

"It  is  manifest  that  by  the  terms  of  the  plaintiff's  policy 
the  only  right  he  acquired  wan  to  share  in  an  equitable  dis- 
tribution of  the  accumulated  surplus.  Until  a  distribution 
was  made  by  the  officers  or  managers  of  the  defendant,  the 
plaintiff  had  no  such  title  to  any  part  of  the  surplus  as  would 
enable  him  to  maintain  an  action  at  law  for  its  recovery.  We 
think  the  principles  which  control  the  disposition  of  the  sur- 
plus earnings  of  a  stock  corporation  are  applicable  here.  In 
those  cases  it  has  often  been  held  that  until  dividends  have 
been  declared  a  stockholder  had  no  right  of  action  at  law  to 
recover  any  part  of  the  fund  applicable  to  that  purpose,  and 
that  when  directors  have  exercised  their  discretion  in  regard 
thereto  the  courts  will  not  interfere  unless  there  is  bad  faith, 
or  wilful  neglect,  or  abuse  of  such  discretion.  *  *  * 

"The  learned  appellate  division,  *  *  *  held  that  as  the 
fund  remaining  in  the  defendant's  hands  had  been  denomi- 
nated by  it  as  surplus,  instead  of  a  reserve  fund,  all  the  usual 
powers  and  authority  of  its  directors  and  managers  *  *  were 
spent,  and  hence  they  were  required,  as  matter  of  law,  to 
distribute  the  entire  amount  among  its  policyholders.  We 
are  not  disposed  to  agree  with  that  conclusion.  *  *  *     In  a 
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sense,  all  the  funds  in  the  possession  of  a  mutual  insurance 
company,  over  and  above  its  immediate  and  present  liabilities, 
may  be  regarded  as  surplus,  yet  it  is  not  for  that  reason 
understood  as  belonging  to,  or  to  be  immediately  distributed 
among,  the  policyholders,  either  by  them  or  by  the  company. 

*  *  *  The  word  'surplus',  like  the  word  'liabilities',  has  ac- 
quired a  special  meaning  in  this  branch  of  the  insurance  busi- 
ness. Under  the  provisions  of  this  policy,  it  is  plain  that 
the  surplus  and  the  distributable  surplus  are  regarded  as  two 
distinct  and  separate  funds.  The  liabilities  of  a  life  insurance 
company  are  calculated  upon  rules  based  upon  experience, 
which  are  dependent  upon  various  contingencies.  As  applied 
in  that  class  of  insurance,  the  liabilities  of  a  company  do  not 
represent  the  full  amount  of  outstanding  policies.  So  the 
word  'surplus'  is  used  to  designate  the  amount  of  funds  in  the 
hands  of  the  company  after  deducting  its  liabilities,  as  ascer- 
tained by  certain  rules  adopted  by  the  insurance  department 
for  determining  the  value  of  each  risk.  Obviously,  the  word 
'surplus'  was    *  *   used  in  the  defendant's  charter  or  policy 

*  *  to  represent  the  amount  which  should  remain  after  cer- 
tain calculated  liabilities  were  deducted.  When  that  amount 
was  ascertained,  it  became  the  duty  of  the  officers  of  the  de- 
fendant to  determine  the  portion  of  such  surplus  which  should 
be  distributed  and  the  portion  which  should  be  retained  for 
the  benefit  and  security  of  the  company  and  its  members." 

There  is  more  in  the  opinion  that  might  be  quoted  but  enough 
has  been  taken  from  it  to  show  that  even  under  a  statute  which 
authorizes  and  perhaps  requires  a  mutual  life  insurance  company 
to  make  an  equitable  distribution  of  a  surplus,  no  member — policy 
holder — has  any  direct  equitable  and  proprietary  interest  in  any 
specific  part  of  the  surplus  until  a  decision  to  distribute  it  has  been 
made  by  the  governing  authorities  of  the  company. 

We  have  before  us  a  supposititious  statute  (for  it  will  be  re- 
membered that  we  are  dealing,  not  with  the' law  as  it  is  or  has 
been  but  with  the  law  as  it  might  be  if  certain  provisions  which 
have  been  and  are  in  it  were  left  out  of  it)  which  says  nothing 
whatever  about  distributing  surpluses  but  in  point  of  fact  used 
the  word  "surplus"  in  a  sense  which  shows  that  so  far  from  being 
distributable  it  was  intended  to  be  held  as  a  reserve  for  contingent 
losses. 

The  case  also  may  be  taken  rather  remotely  as  an  index  to  the 
powers  of  the  Industrial  Commission  as  the  administrator  of  the 
state  insurance  fund  in  Ohio.  It  will  be  remembered  that  the  state 
insurance  fund  is  not  an  insurance  company,  mutual  or  otherwise, 
and  that  the  state  liability  board  of  awards  or  the  industrial  com- 
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mission  as  its  successor  does  not  occupy  the  same  position  that  the 
directors  or  trustees  of  any  kind  of  an  insurance  company  would 
occupy.  On  the  contrary,  they  are  public  officers  responsible 
primarily  to  the  state  and  not  to  the  subscribers  to  the  state  in- 
surance fund.  But  even  if  they  were  the  directors  of  a  private 
corporation  they  would  have  no  greater  power  to  distribute  the 
legally  accumulated  assets  of  the  corporation  among  its  members 
than  the  fundamental  law  of  the  corporation  might  by  express  pro- 
vision or  necessary  implication  give  them.  Therefore,  the  plain- 
tiff in  the  case  from  which  quotation  has  been  made  was  obliged, 
and  properly  obliged,  to  predicate  his  theory  for  recovery  upon  the 
law  which  stated  what  distribution  should  be  made. 

Another  thought  may  be  stated  here,  though  it  may  amount 
to  a  repetition  of  what  has  already  been  said :  The  state  insurance 
fund  does  not  constitute  the  capital  stock  of  a  private  enterprise; 
it  is  public  money  in  the  custody  of  a  public  officer.  Therefore,  al- 
though the  general  principles  of  private  corporation  law  might  be 
sufficient  to  raise  an  implied  power  in  the  managers  of  a  corporate 
fund  to  distribute  the  surplus  above  necessary  working  capital  and 
contingent  liabilities  among  the  members  of  the  corporation,  who 
are  in  a  sense  the  equitable  owners  of  the  fund,  (though  as  the 
case  shows  such  principles  could  not  have  enough  operation  to  give 
the  members  any  absolute  right  to  compel  such  distribution) ;  yet 
such  principles  can  have  no  application  to  determine  the  implied 
power  of  a  public  officer  to  deal  with  public  money,  even  though 
such  public  money  is  devoted  upon  principles  at  least  approximat- 
ing those  of  the  law  of  trusts  to  certain  specified  objects.  In  other 
words,  the  right  to  distribute  the  surplus  of  a  mutual  insurance 
corporation  arises  from  the  fact  that  it  is  a  corporation,  and  not 
because  it  is  in  the  insurance  business.  The  principles  governing 
such  cases  are  the  same  as  those  governing  all  mutual  corpora- 
tions, whether  insurance  companies  or  not.  But  the  state  in- 
surance fund  and  its  subscribers  are  not  a  corporation  (See — State 
v.  Standard  Life  Ass'n.,  38  0.  S.  281). 

Without  discussing  this  phase  of  the  case  further  I  conclude, 
therefore,  as  I  have  already  stated,  that  authority  to  distribute  a 
surplus  the  existence  of  which  has  been  determined  in  the  manner 
which  I  have  described  must  be  predicated  upon  some  positive  pro- 
vision of  the  Workmen's  Compensation  Law  and  can  not  be  based 
upon  any  supposed  general  principles  of  equity. 

We  come,  then,  back  to  the  statutes  in  their  present  form  and 
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fix  our  attention  again  upon  section  1465-54  with  the  conscious- 
ness that  nothing  therein,  down  to  the  third  paragraph  at  least, 
can  be  regarded  as  the  source  of  the  power  in  question.  The  third 
paragraph  of  the  section,  which  it  will  be  remembered  supplanted 
two  sub-paragraphs  of  the  section  in  its  former  state  and  quite 
evidently  was  intended  to  create  a  more  elastic  state  of  the  law  on 
the  point  with  which  it  deals,  is,  in  full,  as  follows: 

"3.  On  the  first  day  of  July,  1917,  and  annually  there- 
after, a  revision  of  rates  shall  be  made  in  accordance  with  the 
experience  of  said  commission  in  the  administration  of  the 
law  as  shown  by  the  accounts  kept  as  provided  herein;  and 
said  commission  shall  adopt  rules  governing  said  rate  re- 
visions, the  object  of  which  shall  be  to  make  an  equitable  dis- 
tribution of  losses  among  the  several  classes  of  occupation  or 
industry,  which  rules  shall  be  general  in  their  application." 

I  call  attention, to  the  grammatical  structure  of  this  section, 
which  on  its  face  at  least  is  free  from  any  ambiguity.  The  com- 
mission is  annually  to  revise  rates  of  premium.  This  revision  is 
to  be  made  in  accordance  with  the  experience  of  the  commission; 
that  is,  the  experience  of  the  commission  is  to  be  employed  for 
the  purpose  of  determining  what  the  revised  rate  shall  be,  it  being 
the  grand  object  of  the  whole  process  as  indicated  by  the  first 
clause  of  section  1465-54  ultimately  to  arrive  at  the  lowest  possible 
rates  of  premium.  The  revision  of  rates  is  not  to  be,  as  it  former- 
ly was,  governed  by  statutory  rules,  i.  e.,  it  is  not  to  be  made  by 
classes  exclusively  and  it  is  not  to  give  rise  to  certain  fixed  rights 
on  the  part  of  subscribers  as  formerly.  Instead,  the  revision  shall 
be  made  in  accordance  with  rules  which  the  commission  shall  adopt 
to  govern  it.  I  stop  here  to  observe  that  the  authority  of  the  com- 
mission to  adopt  rules  herein  conferred  is,  so  far  as  the  law  in  its 
present  form  is  concerned,  limited  to  such  rules  as  may  govern 
rate  revision.  If  the  language  "governing  ■  said  rate  revisions" 
were  not  here  one  might  easily  infer  that  the  commission  might 
adopt  such  rules  as  might  achieve  the  object  next  mentioned  in  the 
statute,  whether  such  rules  were  confined  strictly  to  the  subject 
of  rate  revision  or  not.  But  the  phrase  just  mentioned  is  in  the 
statute,  and  I  can  give  it  effect  only  as  a  limitation  for  it  has  that 
necessary  effect  grammatically  and  logically. 

The  section  now  goes  on  to  say  that  the  object  of  the  rules 
shall  be  "make  an  equitable  distribution  of  losses  among  the  sev- 
eral classes  of  occupation  or  industry."  Just  what  this  means  I 
do  not  feel  able  to  say,  except  that  it  can  not  logically  mean  any- 
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thing  more  than  that  the  equitable  distribtuion  which  shall  be  the 
object  of  the  rule  is  a  distribution  of  losses — not  money,  in  the 
state  insurance  fund,  and  that  it  is  such  distribution  of  losses  as 
can  be  effiected  through  rate  revision  and  that  only.  Unless,  then, 
the  process  of  rate  revision  naturally  and  in  and  of  itself  results 
in  disbursement  from  the  state  insurance  fund,  I  can  not  see  that 
anything  can  be  claimed  in  favor  of  the  power  under  consideration 
from  this  part  of  the  section. 

I  am  aware  of  the  fact  that  formerly  a  distribution  of  the 
surplus  was  provided  for  upon  a  hard  and  fast  basis;  so  that  it 
can  with  great  show  of  reason  be  argued  that  the  legislature  must 
have  intended  in  doing  away  with  these  hard  and  fast  rules  to  au- 
thorize a  distribution  of  the  unearned  surplus  upon  any  basis  that 
might  appear  to  be  equitable.  Here  is  one  source  of  an  implica- 
tion— not  an  expression — in  favor  of  the  existence  of  the  power. 
Another  like  implication  may  be  drawn  from  the  fact  that  the 
computations  necessary  to  revise  the  rates  might  show,  and  in  this 

instance  have  shown,  the  existence  of  the  unneeded  surplus  which 
had  perhaps  been  theretofore  unsuspected.     In  other  words,  the 

mathematical  processes  necessary  in  order  to  determine  the  basis 
of  rate  revisions  disclose  the  existence  of  the  unearned  premium 
surplus,  partial  distribution  of  which  is  deemed  advisable.  There- 
fore it  might  be  argued  that  a  rule  providing  for  the  distribution 
of  such  surplus  would  be  a  rule  governing  a  rate  revision  because 
it  would  be  a  rule  disposing  of  a  surplus  disclosed  by  the  rate  re- 
vision. If  an  implication  in  favor  of  the  power  to  base  a  rule  on 
this  subject  arises  here,  however,  it  must  be  conceded  that  it  is 
very  remote. 

These  implications,  if  they  may  be  called  such,  are  opposed 
by  considerations  already  alluded  to.  The  word  "revision"  in  its 
natural  and  ordinary  meaning  is  defined  in  the  Standard  Diction- 
ary as  follows: 

"The  act  *  *  of  revising;  examination  or  re-examination 

with  correction  or  change" 

To  revise  rates,  therefore,  is  to  re-examine  the  rates  as  they  exist 
in  the  light  of  new  experience  with  a  view  to  changing  them  when 
experience  shows  that  they  are  incorrect.  The  rates  for  fixed  past 
premium  paying  periods  have  expended  their  force.  The  thing 
that  is  done  when  a  rate  is  revised  is  to  change  the  rate  for  the 
next  premium  paying  period  so  as  to  accord  with  correct  principles. 
A  premium  rate  is  merely  a  statement  of  what  an  employer  is  re- 
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quired  to  pay,  based  on  his  total  payroll,  for  instance  for  a  future 
period,  as  I  have  said*  When  the  payment  has  been  made  the  rate 
has  served  its  purpose.  I  do  not  see  that  it  can  be  said  to  be  sub- 
ject to  revision  in  any  proper  sense. 

However,  I  recognize  the  existence  of  some  argument  tending 
to  find  an  implication  from  which  the  power  to  do  the  thing  con- 
templated can  be  drawn. 

I  now  proceed  to  the  examination  of  further  provisions  of  the 
act  with  a  view  to  ascertaining  whether  or  not  such  implications, 
if  they  are  valid,  are  strengthened  or  weakened  by  anything  else 
that  appears  in  the  law.  Without  quoting  them  for  the  moment  I 
now  refer  the  commissions  to  sections  1465-55,  1465-56,  1465-58, 
and  1465-72,  all  of  which  deal  in  one  way  or  another  with  the  au- 
thority of  the  commission,  as  the  state  liability  board  of  awards, 
to  "disburse"  the  state  insurance  fund.  I  propose  to  look  at  these 
sections  now  with  the  following  questions  in  mind: 

(1)  What  is  the  state  insurance  fund?  Is  an  unearned 
premium  surplus  a  part  of  such  fund? 

(2)  What  does  the  word  "disburse"  mean  as  used  in 
the  law? 

(3)  Has  the  Industrial  Commission  authority  to  make 
any  "disbursements",  under  favor  of  a  rule  or  otherwise,  for 
which  the  law  does  not  expressly  provide? 

I  think  it  is  rather  clear,  as  I  have  already  intimated,  that  the 
state  insurance  fund  includes  all  the  money  which  has  been  paid 
into  that  fund  by  way  of  premiums  or  otherwise.    The  fact  that 
actuarial  computations  may  show  a  part  of  that  fund  to  be  in  such 
state  as  that  if  it  were  the  funds  of  a  private  corporation  it  would 
be  proper  to  distribute  it  as  dividends  does  not  in  any  way,  legally 
or  equitably,  sever  it  from  the  state  insurance  fund  and  make  it 
anything  but  a  part  of  that  fund.    Indeed,  if  such  undivided  sur- 
plus is  not  a  part  of  the  state  insurance  fund  it  does  not  belong  in 
the  custody  of  the  treasurer  of  state,  for  his  responsibility  is  that 
of  "custodian  of  the  state  insurance  fund"  and  he  has  no  right  to 
hold  moneys  that  do  not  constitute  a  part  of  that  fund.    It  is  clear, 
therefore,  that  for  the  purposes  of  the  act  the  phrase  "state  in- 
surance fund"  can  mean  but  one  thing,  viz:    the  moneys  in  the 
custody  of  the  treasurer  of  state  which  have  come  to  him  by  way 
of  premium  payments  or  by  way  of  interest  on  investments  of  the 
principal  fund. 

The  meaning  of  the  word  "disbursement"  is  made  rather  clear 
by  section  1465-56,  which  provides  that  "all  disbursements   tliere- 
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from  shall  be  paid  by  him  upon  vouchers  authorized  by  the  in- 
dustrial commission  of  Ohio  and  signed  by  any  two  members  of 
said  commission  *  *."  It  is  apparent  from  this  that  the  word  is 
used  in  its  natural  and  ordinary  sense,  as  a  paying  out  by  check 
or  voucher.  It  is  not  equivalent  to  the  word  "distribution",  which 
may  be  on  the  credit  basis.  In  other  words,  that  is  not  a  "dis- 
bursement" which  does  not  result  in  an  order  to  the  treasurer  of 
state  to  pay  out  moneys  in  the  state  insurance  fund. 

We  come  therefore  to  the  third  and  most  vital  of  the  three 
questions  last  suggested.  As  bearing  upon  this  question  I  find  the 
following  statutory  phraseology : 

Section  1465-72: 

"The  state  liability  board  of  awards  shall  disburse  the 
state  insurance  fund  to  such  employes,"  etc. 
Section  1465-58: 

"The  treasurer  of  state  shall  honor  and  pay  all  vouchers 
drawn  on  the  state  insurance  fund  for  the  payment  of  such 
bonds,  *  *  *." 
Section  1465-55: 

"The  state  liability  board  of  awards  shall  adopt  rules  and 
regulations  *with  respect  to  the  collection,  maintenance  and 
disbursement  of  the  state  insurance  fund;  one  of  which  rules 
shall  provide  that  in  the  event  the  amount  of  premiums  col- 
lected from  any  employer  at  the  beginning  of  any  period  *  * 
is  ascertained  *  *  *  by  using  the  estimated  expenditures  of 
wages  *  *  *  as  a  basis,  that  an  adjustment  of  the  amount 
of  such  premium  shall  be  made  at  the  end  of  each  six  months' 
period  and  the  actual  amount  of  such  premium  shall  be  de- 
termined in  accordance  with  the  amount  of  the  actual  ex- 
penditure of  wages  *  * ;  and,  in  the  event  such  wage  expendi- 
ture for  said  period  is  less  than  the  amount  on  which  such 
estimated  premium  was  collected,  then  such  employer  shall  be 
entitled  to  receive  a  refunder  from  the  state  insurance  fund 
*  *  or  to  have  the  amount  of  such  difference  credited  on 
succeeding  premium  payments  at  his  option." 

Here  are  three  classes  of  disbursements  expressly  authorized 
by  law — indeed  they  are  commanded  by  law  in  a  sense.  Looking 
at  the  subject  from  the  viewpoint  of  the  treasurer  of  state,  who  is 
ithe  custodian  of  the  fund  and  in  a  sense  the  disbursing  officer 
thereof,  he  is  authorized  thereby  to  honor  vouchers  for  the  pay- 
ment of  compensation  claims,  etc.,  for  the  purchase  of  bonds,  and 
for  the  making  of  refunders  when  premium  amounts  have  been 
calculated  on  estimated  payrolls  and  it  subsequently  develops  that 
the  actual  payroll  was  less  than  that  estimated.    If  this  were  all 
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there  would  be  no  doubt  in  my  mind  that  the  subject-matter  of 
disbursements,  having  been  fully  dealt  with  in  the  law,  is  one 
which  would  be  withdrawn  thereby  from  the  power  of  the  In- 
dustrial Commission.  That  is  to  say,  the  general  principle  of  law 
applicable  to  the  subject  of  dealing  with  public  moneys  is  that  the 
expression  of  one,  thing  is  the  exclusion  of  others ;  so  that  certain 
disbursements  being  authorized,  others  not  mentioned  are  im- 
pliedly forbidden.  Putting  it  in  still  another  way :  the  question  of 
disbursement,  involving  as  it  does  the  paying  out  of  moneys  es- 
sentially public  though  charged  with  a  particular  trust,  is  one  of 
power. 

But  on  the  other  hand  we  have  the  declaration  of  section  1465- - 
55  that  the  state  lability  board  of  awards  shall  adopt  rules  and 
regulations  with  respect  td  the  subject  of  disbursement.  The  sec- 
tion provides  that  one  of  the  rules  shall  deal  with  the  subject  of 
disbursements  by  way  of  refunder  of  excess  premiums  collected  on 
the  basis  of  estimated  payrolls,  etc.,  from  which  it  might  be  argued 
that  another  of  such  rules  might  deal  with  the  subject  of  disburse- 
ments by  way  of  refunder  in  the  distribution  of  unearned  premium 
surpluses.  The  question  which  must  be  solved  here  is  involved  in 
some  doubt;  yet  on  the  whole  I  am  of  the  opinion  that  the  au- 
thority to  make  rules  with  respect  to  the  collection,  maintenance 
and  disbursement  is  not  equivalent  to  authority  to  provide  for 
other  collections  and  other  disbursements  than  those  specifically 
authorized  by  law.  For  example,  one  of  the  bases  of  the  premium 
is  the  payroll  (Sec,  1465-53,  supra) ;  it  could  not  be  claimed  that 
the  authority  to  adopt  rules  and  regulations  with  respect  to  the 
"collection"  of  the  state  insurance  fund  granted  in  section  1465-55 
is  broad  enough  to  enable  the  commission  to  reject  the  payroll  as  a 
proper  basis  for  the  calculation  of  premiums  and  to  substitute 
some  other  criterion  in  place  thereof.  In  other  words,  it  seems  to  • 
me  that  the  authority  to  adopt  rules  and  regulations  conferred  by 
Section  1465-55  is  limited  to  dealing  with  the  mode  or  manner  in 
which  authorized  collections  shall  be  made.  So  also  with  the  sub- 
ject of  disbursements.  The  commission  may  regulate  the  manner 
of  disbursement,  but  it  seems  to  me  that  it  is  without  power  to 
provide  by  rule  for  a  disbursement  which  the  law  does  not  speci- 
fically authorize. 

Whatever  implication  there  is,  then,  arising  out  of  the  manner 
in  which  the  related  statutes  deal  with  the  subject  of  disburse- 
ments tends  at  least  to  neutralize,  if  not  entirely  to  overthrow,  the 
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slight  implications  which  can  be  discerned  in  the  law  in  the  di- 
rection of  authorizing  a  cash  distribution  of  the  unearned  premium 
surplus  in  the  state  insurance  fund,  which  would  be  pro  tanto  a 
"disbursement"  of  the  state  insurance  fund.  Short  of  making  a 
disbursement,  i.  e.,  ordering  money  to  be  paid  out  of  the  fund,  I 
am  clearly  of  the  opinion  that  the  broad  and  elastic  provisions  of 
present  sub-paragraph  3  of  section  1465-54  do  authorize  the  com- 
mission to  distribute  such  a  surplus.  That  is  to  say  the  com- 
mission may  make  the  distribution  by  reducing  premium  rates  or 
by  crediting  the  amount  of  the  distribution  on  premium  payments. 
That  it  can  do  because  such  action  would  not  go  beyond  the  fair 
boundaries  of  a  rule  governing  a  rate  revision  and  because,  second- 
ly, such  action  would  not  involve  any  disbursement  of  the  state  in- 
surance fund  already  in  the  custody  of  the  treasurer  of  state,  the 
disbursing  officer. 

I  find  myself  in  full  sympathy  with  the  policy  and  purpose  of 
the  commission  in  its  desire  to  make  a  partial  cash  distribution  of 
the  surplus  in  question.  I  think  I  realize  fully  the  substantial  ad- 
vantages by  way  of  assisting  in  the  enforcement  of  the  safety  meas- 
ures which  the  Industrial  Commission  is  also  required  by  law  to  ad- 
minister which  will  accrue  through  making  such  a  cash  refunder 
and  will  probably  not,  in  like  degree  at  least  accrue  from  making  a 
distribution  in  any  other  way.  Nevertheless,  as  the  foregoing  dis- 
cussion has  disclosed,  I  can  not  bring  myself  to  the  conclusion  that 
the  Workmen's  Compensation  Law  as  framed  authorizes  such  re- 
f  unders  to  be  made. 

I  therefore  advise  the  commission  that  under  the  law  as  it  now 
is  the  commission  is  without  authority  to  order  the  treasurer  of 
state  to  pay  out  of  the  state  insurance  fund  any  money  in  his  cus- 
tody by  way  of  refunder  to  subscribers  of  their  respective  shares  of 
a  distributable  unearned  premium  surplus  in  such  fund;  but  I  am 
further  of  the  opinion  that  the  power  of  the  commission  is  broad 
enough  to  authorize  it  to  distribute  such  surplus  indirectly  by  allow- 
ing credits  on  future  premium  payments  of  such  subscribers. 
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The  Council  of  a  Village  is  Without  Authority  to  Make  Employment 
of  An  Attorney  for  the  Purpose  of  Defending  the  Marshal  of  the 
Village  Against  Whom  an  Affidavit  has  Been  Filed  for  Shootings 
With  Intent  to  Wound,  Even  Though  Such  took  Place  While  At- 
tempting to  Make  an  Arrest. 


No.  1556 — (Opinion  Dated  November  15,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen:  I  acknowledge  receipt  of  your  letter  of  recent 
date  a  brief  prepared  by  the  Solicitor  of  the  Village  of  Hanford, 
and  requesting  my  opinion  upon  the  following  question : 

In  the  proper  discharge  of  his  duties  the  marshal  of  the: 
village  fires  upon  a  person  who  was  resisting  arrest.  An  affi- 
davit was  filed  against  the  said  marshal  for  shooting  with  in- 
tent to  wound.  The  hearing  on  said  affidavit  was  set  for  a  day 
certain  in  the  police  court  of  the  City  of  Columbus,  where  the 
complaint  was  pending.  Meanwhile,  the  council  of  the  village 
unanimously  adopted  a  resolution  employing  the  person  who* 
at  that  time  was  acting  under  general  employment  as  village 
solicitor  to  defend  the  marshal  on  said  charge. 

The  solicitor  accepted  the  employment  and  successfully  de- 
fended the  marshal,  so  that  the  complaint  against  the  latter 
was  dismised  by  the  police  court  for  lack  of  probable  cause. 

Was  the  employment  of  the  solicitor  by  the  council  legal 
and  may  the  funds  of  the  village  lawfully  be  applied  to  the  dis- 
charge of  the  obligation  thus  attempted  to  be  created? 

The  opinion  of  Hon.  Timothy  S.  Hogan,  former  Attorney  Gen- 
eral, found  at  page  1461  of  Volume  2  of  the  Report  of  the  Attorney 
General  for  the  year  1914,  contains  a  very  complete  discussion  of 
the  principles  upon  which  the  answer  to  this  question  must  be 
predicated.  It  is  true  that  Mr.  Hogan  did  not  have  before  him  the 
exact  facts  of  this  case.  He  was  considering  the  question  as  to 
whether  or  not  judgments  obtained  against  police  officers  in  civil 
actions  for  false  arrest  growing  out  of  their  mistaken,  but  bona 
fide  conduct  in  the  course  of  their  official  duties  could  lawfully 
be  paid  by  the  council  of  a  municipal  corporation.  His  answer  was 
that  such  claims  could  not  be  paid. 

In  the  present  case  the  proceeding  against  the  police  officer- 
was  criminal,  not  civil ;  the  complaint  against  the  marshall  was  dis- 
missed, and  not  found  sufficient  in  law  as  in  the  cases  considered  by 
Mr.  Hogan;  and  the  action  of  council  is  limited  to  the  exoneration 
of  the  officer  from  the  expenses  of  his  defense,  and  does  not  go  so* 


236  Department  reports 

far  as  to  embody  the  indirect  assumption  of  civil  liability  for  an 
act  done  by  the  officer. 

All  these  considerations  serve  to  distinguish  the  question  now 
presented  from  the  one  considered  by  Mr.  Hogan.  However,  the 
distinction  which  exists  is  shown  by  the  authorities  cited  by  Mr. 
Hogan  to  be  without  a  legal  difference  in  result ;  for  many  of  the 
cases  cited  therein  were  cases  in  which  the  action  of  the  municipal 
legislative  authority  was  limited  to  exoneration  of  the  officer  from 
expenses  incurred  by  him  in  defending  cases;  and  some  of  them 
presented  the  exact  situation  which  now  arises,  in  that  the  coun- 
cil was  attempting  to  employ  counsel  for  the  defense  of  the  police 
officer. 

The  principle  laid  down  in  all  three  cases,  which  must  be  re- 
garded as  settled  so  far  as  authority  is  concerned,  though  perhaps 
not  definitely  so  in  Ohio,  is  that  the  right  of  the  legislative  body  of 
a  municipal  corporation  to  incur  expense  for  the  purpose  of  saving 
one  of  its  officers  harmless  as  against  legal  expenses  incurred  by 
him  in  defending  his  official  conduct  is  limited  to  cases  in  which 
the  official  conduct  called  in  question  is  of  such  character  as  to  be 
representative  of  the  municipality  in  its  corporate  or  proprietary 
aspect.  That  is  to  say,  a  police  officer,  though  appointed  locally 
and  perhaps  constituting  a  part  of  the  machinery  of  the  local  mu- 
nicipal government,  does  not  reperesent  the  municipality  as  such 
when  preserving  the  public  peace  and  enforcing  the  criminal  laws 
of  the  state  by  pursuing  offenders  against  them  for  the  purpose  of 
arrest.  In  such  undertakings  he  represents  the  state  itself  and  not 
the  municipality  as  a  quasi  corporation.  Therefore,  it  is  not  a  mat- 
ter of  municipal  concern  that  the  police  officer  should  be  saved 
harmless  from  expenses  incurred  by  him  in  defending  his  acts  as 
an  agent  of  the  state.  The  situation  of  the  marshal  under  the  stat- 
utes of  the  state  brings  out  this  distinction  very  clearly.  His  com- 
pensation for  services  in  state  cases  is  not  paid  by  the  village, 
though  the  council  may,  if  it  chooses,  give  him  "additional  compen- 
sation" which,  presumably,  is  referable  to  the  services  which  he 
renders  to  the  village,  as  such,  by  way  of  enforcing  its  ordinances 
and  the  like  (See  Section  4387  G.  C,  which  at  least  attempts  to 
set  up  by  appropriate  reference  a  schedule  of  fees  for  the  services 
performed  by  marshals  in  state  cases.)  The  validity  of  this  stat- 
ute may  be  doubted,  but  it  shows  at  least  the  dual  character  of  the 
office  of  marshal  and  the  relation  of  the  village,  as  such,  to  the 
duties  of  that  office.  In  short,  the  compensation  of  the  marshal 
under  the  statute  for  enforcing  the  criminal  laws  of  the  state  and 
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preserving  the  public  peace  is  that  which  comes  to  him  by  way  of 
fees,  if  any.  These  fees  are  presumed  to  compensate  him  for  all 
the  risks  involved  in  the  proper  performance  of  his  official  duty. 

From  all  the  foregoing  it  appears  that  we  are  driven  to  the 
conclusion  that  if  the  marshal  in  the  transaction  out  of  which  the 
complaint  against  him  arose  was  engaged  in  enforcing  the  state 
laws  the  village  was  without  authority  to  employ  legal  counsel  for 
his  defense.  The  facts  submitted  to  me  do  not  show  clearly  whether 
or  not  this  was  the  case.  The  resolution  of  council  recites  that  the 
charge  "arises  out  of  an  attempted  arrest  by  said  marshal  *  *  for 
disturbance  of  the  peace  and  quiet  of  said  village."  If  this  recital 
is  correct,  it  may  be  assumed  that  the  marshal  was  attempting  to 
make  the  arrest  by  virtue  of  a  warrant  drawn  under  a  village  ordi- 
nance ;  for  there  is  no  such  public  offense  under  the  general  criminal 
laws  of  the  state  as  that  described,  while  municipal  corporations  are 
authorized  by  Section  3664  et  seq.,  of  the  General  Code  to  provide 
by  ordinance  for  the  punishment  of  persons  disturbing  the  good 
order  and  quiet  of  the  corporation  in  certain  ways.  If  this  is  the 
case,  the  general  principle  relied  upon  by  Mr.  Hogan  and  quoted  by 
him  with  approval  from  Mechem  on  Public  Officers,  Section  879, 
will  have  to  be  more  carefully  applied  to  the  facts  at  hand.  The 
principle  is  put  in  Mechem  as  follows : 

"It  is  well  settled  that  the  public,  such  as  towns  or  cities, 
have  the  power  to  indemnify  their  officers  against  liability 
which  they  may  incur  in  the  bona  fide  discharge  of  their  duties, 
and  may  *  *  appropriate  *  *  moneys  raised  for  general  pur- 
poses, even  though  the  result  may  show  that  the  officers  ex- 
ceeded their  legal  authority.  But  the  subject  must  be  one  con- 
cerning which  the  municipality  has  a  duty  to  perform,  an  in- 
terest to  protect  or  a  right  to  defend,  and  in  which  it  has  a 
pecuniary  or  corporate  interest. 

"Where,  however,  the  subject  matter  is  one  in  which  the 
municipality  has  no  interest  and  in  reference  to  which  it  has 
no  duty  or  authority ;  where  it  has  no  direction  or  control  of 
the  officer,  is  not  responsible  for  his  fidelity,  gains  nothing  by 
his  diligence  and  loses  nothing  by  his  want  of  care ;  where  the 
duties  are  imposed  specifically  upon  the  officer  by  statute  and 
the  municipality  has  no  duty  to  perform,  no  right  to  defend 
and  no  interest  to  protect,  in  such  case  the  right  to  indemnify 
does  not  exist,  and  any  attempt  to  do  so,  or  any  vote  or  con- 
tract to  that  effect  will  be  void." 

This  principle  still  leaves  the  subject  in  some  doubt.  As  stated, 
it  would  appear  to  require  the  concurrence  of  a  pecuniary  interest  in 
the  subject  .matter  involved  in  the  officer's  conduct  with  the  exist- 
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ence  of  a  more  or  less  academic  public  interest.  In  the  case  at  hand 
the  municipality,  as  the  source  of  the  legislation  which  was  being 
enforced  by  the  officer,  did  have  apparently  some  duty  or  authority 
in  the  premises.  It  did  have  direction  and  control  over  the  officer, 
in  that  he  was  serving  its  process;  it  did  gain  by  his  diligence,  in 
that  the  public  need  that  gave  rise  to  the  adoption  of  the  ordinance 
was  a  municipal  need  and  was  being  subserved  by  his  official  con- 
duct ;  and,  conversely,  it  would  have  lost  by  his  want  of  care  because 
his  failure  to  enforce  the  ordinance  and  to  service  the  processes  of 
the  village  would  have  amounted  to  a  public  loss  to  the  municipal- 
ity. But  the  concern  which  the  municipality  has  in  the  enforce- 
ment of  its  police  regulations  is  in  no  sense  corporate  and  proprie- 
tary ;  rather,  such  regulations,  though  adopted  by  the  municipality, 
constitute  an  exercise  of  the  police  power  of  the  state  which  is 
*  merely  delegated  to  municipal  councils  in  deference  to  the  difference 
between  conditions  in  incorporated  communities  and  those  in  rural 
communities. 

Thus,  if  the  municipality  had  been  sued  civilly  for  any  con- 
duct arising  out  of  the  discharge  by  the  marshal  of  his  duty  in  en- 
forcing the  police  ordinances  of  the  municipality,  the  action  would 
have  been  unsuccessful  upon  the  well  settled  principle  that  a  mu- 
nicipality is  not  liable  for  the  conduct  of  its  officers  in  the  course 
of  their  official  employment  while  representing  it  in  its  govern- 
mental capacity  rather  than  in  its  proprietary  capacity. 

Of  course,  the  analogy  furnished  by  the  rule  as  to  municipal 
liability  or  non-liability  for  the  acts  of  officers  or  agents  may  not 
be  a  trustworthy  one ;  for  the  power  to  indemnify  might  exist  inde- 
pendently of  the  question  of  municipal  liability. 

But  the  cases  cited  by  Mr.  Hogan  in  his  exhaustive  opinion 
seem  to  adopt  a  principle  which,  if  not  analogous  to  the  one  just 
stated,  it  is  at  least  parallel' to  it  in  reasoning  and  result ;  while  some 
of  them  go  so  far  as  to  deny  the  power  to  indemnify  upon  grounds 
which  might  apply  even  in  case  the  expense  or  liability  of  the  officer 
were  incurred  in  the  course  of  representing  the  municipality  in  the 
exercise  of  its  proprietary  functions.  To  this  effect  is  Lunken- 
heimer  v.  Comptroller  et  al.,  23  Bull.,  433. 

On  the  whole,  though  the  question  is  not  free  from  doubt,  I 
am  impelled  to  the  conclusion  as  a  matter  of  law  (though  as  the 
present  case  is  circumstanced  my  sympathies  are  the  other  way) 
that  the  council  of  the  village  was  without  power  to  make  the  em- 
ployment which  it  attempted  to  make,  and  that  the  treasurer  can 
not  be  compelled  to  pay  the  claim  based  thereon. 
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The  State,  Ex  Rel.  The  Ohio  Hair  Products  Co.  v.  Rendigs,  Build- 

ing  Commissioner. 

Municipal  Corporations — Police  Power — Abatement  of  Nuisances — 
In  Residence  Districts — Constitutional  Law — Impairment  of  Con- 
tracts and  Retroactive  Legislation — Building  Permit — Revocation 
After  Ordinance  Enacted — Mandamus  to  Compel  Reissue. 

1.  Ordinance  No.  457 — 1917,  enacted  by  the  council  of  the  city  of  Cin- 
cinnati, October  2,  1917,  forbidding  the  erection  or  use  of  buildings  in  the 
residential  districts  of  the  city  of  Cincinnati  for  the  storage,  cleaning  or 
renovation  of  uncured  animal  hair  and  the  by-products  thereof,  is  not  un- 
reasonable nor  abritrary  and  is  a  valid  exercise  of  the  police  power. 

2.  A  building  permit  issued  by  the  building  commissioner  of  the  city 
of  Cincinnati  for  the  erection  of  a  building  and  factory  for  the  purpose  of 
buying,  selling,  processing  and  manufacturing  the  hair  of  animals  and  pack- 
ing-house by-products  is  not  protected  by  the  constitutional  prohibition  as  to 
the  impairment  of  the  obligation  of  contracts. 


(No.  15782— Decided  June  11,  1918) 

In  Mandamus. 

This  is  a  proceeding  in  mandamus  instituted  in  this  court  and 
was  submitted  upon  the  pleadings  and  the  evidence,  the  testimony 
of  the  witnesses  having  been  taken  before  a  special  master  com- 
missioner. 

The  relator  is  a  corporation  organized  for  the  purpose  of  buy- 
ing, selling,  processing  and  manufacturing  the  hair  of  animals  and 
packing-house  by-products,  and  is  located  in  the  city  of  Cincinnati 
where  its  principal  business  is  transacted.  Defendant  is  the  duly 
appointed,  qualified  and  acting  building  commissioner  of  the  city  of 
Cincinnati,  Ohio. 

On  or  about  September  1,  1917,  the  relator,  having  in  view  the 
erection  and  construction  of  a  proper  and  necessary  building  and 
factory  for  the  purpose  of  carrying  on  its  business,  procured  to  be 
made  sketchings  and  drawings  thereof  which  were  submitted  to 
the  defendant  preliminary  to  the  preparation  and  submission  of 
final  plans  and  specifications.  These  preliminary  plans  and  speci- 
fications  were  approved  by  the  defendant  and  there  was  issued  to 
the  relator  a  temporary  permit  authorizing  it  to  proceed  with  the 
excavation  for  the  building.  After  the  issuance  of  this  temporary 
permit  relator  acquired  a  tract  of  land  upon  which  to  erect  its  build- 
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ing  and  factory,  situated  at  the  southeast  corner  of  Dane  street  and 
Chase  avenue  in  the  city  of  Cincinnati.  On  or  about  September  20, 
1917,  there  was  submitted  to  the  defendant  the  final  plans  and  speci- 
fications of  said  proposed  building  and  factory,  and  on  or  about  Sep- 
tember 24,  1917,  the  defendant,  as  building  commissioner,  issued  to 
the  relator  his  permit  to  proceed  with  the  erection  of  the  building 
and  factory  according  to  the  final  plans  and  specifications.  Immedi- 
ately thereafter  relator  entered  into  certain  contracts  for  the  erec- 
tion of  its  building  and  factory,  and  the  contractors  entered  upon 
said  work  and  proceeded  therewith  until  on  or  about  October  4, 
1917,  when  the  defendant,  as  building  commissioner,  without  au- 
thority and  in  violation  of  law,  according  to  the  allegations  of  the 
petition,  revoked  his  permit,  and  refused  to  again  issue  the  same, 
although  requested  so  to  do,  and  ordered  the  relator  not  to  proceed 
with  said  work.  It  is  averred  in  the  petition  that  the  relator  has 
complied  with  all  the  laws  and  ordinances  of  the  city  of  Cincinnati 
in  force  at  the  time  of  the  submission  of  the  final  plans  and  specifi- 
cations to  the  defendant,  and  that  the  same  are  in  accordance  there- 
with. It  is  further  averred  that  upon  the  revocation  of  said  permit 
the  relator  was  required  to  and  did  cease  the  further  prosecution 
of  the  work  of  construction  upon  its  building  and  factory  and  has 
suffered  great  injury  and  damage  by  reason  of  said  revocation ;  that 
it  will  suffer  further  and  great  irreparable  injury  unless  the  de- 
fendant be  required  and  is  compelled  to  reissue  said  permit  ;and  that 
it  is  without  any  plain  and  adequate  remedy  in  the  ordinary  course 
of  the  law.  The  prayer  of  the  petition  is  that  a  writ  of  mandamus 
issue  commanding  the  defendant  as  building  commissioner  of  the 
city  of  Cincinnati,  Ohio,  to  issue  his  building  permit  to  the  relator 
as  of  the  date  of  September  24,  1917,  authorizing  it  to  proceed 
with  the  erection  and  construction  of  its  building  and  factory  in  ac- 
cordance with  the  plans  and  specifications  theretofore  by  it  submit- 
ted to  him. 

Defendant  in  his  answer  admits  that  the  relator  is  a  corporation 
organized  for  the  purposes  set  out  in  the  petition  and  that  the  per- 
mits were  issued  to  it  as  alleged  in  the  petition. 

He  avers  that  on  or  about  September  20,  1917,  a  written  pro- 
test of  the  owners  of  the  property  in  said  section  of  said  city,  was 
filed  with  the  defendant  against  the  erection  of  the  building  pro- 
posed to  be  erected  by  the  relator,  and  on  September  25, 1917,  there 
was  introduced  in  the  council  of  the  city  of  Cincinnati  an  ordinance 
as  follows:    "Section  452-1.    No  building  shall  be  erected  or  used 
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for  the  storage,  cleaning  or  renovation  of  uncured  animal  hair  or 
any  of  the  by-products  thereof,  or  for  the  manufacture  of  any  com- 
bination of  the  same  requiring  the  use  or  handling  of  animal  sub- 
stances emitting  noxious  odors,  gases,  or  volatile  substances,  upon 
any  land  or  property  abutting  any  public  street,  alley  or  natural 
boundary  sueh  as  streams  of  water,  well-defined  ravines  or  railway 
rights  of  way  in  the  city  of  Cincinnati,  which  form  any  part  of  a 
boundary  of  a  residential  block  or  square  as  defined  by  Section  452 
of  the  code  of  ordinances  of  the  city  of  Cincinnati." 

This  ordinance  was  referred  by  the  council  of  said  city  to  the 
committee  on  health  of  said  council,  and  on  September  27,  1917,  a 
public  hearing  was  had  upon  said  ordinance  by  this  committee.  It 
is  averred  that  said  committee  made  an  investigation  of  and  visited 
places  of  business  where  buying,  selling,  processing  and  manufac- 
turing of  the  hair  of  animals  and  packing-house  by-products  was 
prosecuted,  and  reported  to  the  council  of  said  city,  as  a  result  of 
said  public  hearing  and  said  investigations  and  visits,  that  in  all  of 
said  places  of  business  noxious  odors,  gases  and  volatile  substances 
are  emitted.  On  October  2,  1917,  said  ordinance  was  duly  passed. 
Section  452  of  the  code  of  ordinances  of  the  city  of  Cincinnati  is  as 
follows:  "Block  Restrictions. — No  reservoir  for  the  storage  of  an 
inflammable,  explosive  or  odorous  gas,  blacksmith  shop,  foundry* 
packing-house,  rendering  plant,  soap  factory,  tannery,  brewery*  dis- 
tillery, grain  elevator,  ice  house,  junk  shop,  laundry  or  any  building, 
tipple  or  plant  for  the  handling  or  distribution  of  coal  or  coke,  shall 
be  erected  in  any  residence  block,  or  residence  square.  For  the 
purposes  of  this  section  a  block  or  square  shall  be  a  section  of  land 
bounded  by  three  or  more  public  streets  or  alleys  or  natural  bound- 
aries, such  as  streams  of  water,  well-defined  ravines  or  railway 
rights  of  way ;  and  a  residence  block  or  residence  square  shall  be  a 
block  or  square  in  which  more  than  sixty  percent  of  the  surface  of 
the  land  contains  buildings  or  premises  used  for  residence  purposes, 
and  a  building  shall  be  deemed  used  for  residence  purposes  when  a 
majority  of  the  floor  space  of  such  building  is  used  for  residence 
purposes." 

It  is  further  averred  that  the  building  proposed  to  be  erected 
by  the  relator  for  the  uses  and  purposes  set  forth  in  its  petition  is 
upon  land  abutting  two  public  streets  in  the  city  of  Cincinnati,  viz., 
Chase  and  Dane  avenues,  and  that  Chase  and  Dane  avenues  form  a 
part  of  the  boundary  of  a  residential  block  or  square  as  defined  by 
said  Section  452  of  the  code  of  ordinances  of  the  city  of  Cincinnati ; 


242  Department  Reports 

that  on  October  2, 1917,  the  council  of  said  city  of  Cincinnati  passed 
a  resolution  by  which  the  building  commissioner  was  ordered  to  re- 
scind the  permit  which  he  had  given  for  the  erection  of  the  build- 
ing; and  that  on  October  4,  1917,  the  defendant  in  accordance  with 
said  resolution  and  ordinances  canceled  the  building  permit  thereto- 
fore issued  by  him. 

In  the  reply  of  the  relator  it  is  admitted  that  the  ordinance  re- 
ferred to  in  the  answer  was  duly  enacted  by  the  city  council ;  that 
said  resolution  was  duly  passed  and  that  the  defendant  canceled  and 
revoked  the  building  permit  theretofore  issued  by  him.  There  is  a 
denial  of  each  and  every  other  allegation  in  the  answer. 

Mr.  Chas.  H.  Urban  and  Mr.  George  B.  Okey,  for  relator. 

Mr.  Chas.  A.  Groom  and  Mr.  Saul  Zielonka,  city  solicitors ;  Mr. 
Frank  K.  Bowman,  assistant  city  solicitor,  and  Mr.  Timothy  S.  Ho- 
gan,  for  defendant. 

Newman,  J.  The  relator  is  asking  this  court  to  issue  a  writ  of 
mandamus  compelling  the  defendant  to  reissue  the  building  permit 
to  erect  its  building  and  factory,  which  it  claims  was  revoked  with- 
out authority  and  in  violation  of  law.  The  defendant  in  justifica- 
tion of  the  revocation  and  of  his  refusal  to  reissue  the  permit  relies 
upon  the  provisions  of  the  ordinance  of  October  2,  1917.  It  is  ad- 
mitted that  this  ordinance  was  duly  enacted.  The  motive,  there- 
fore, which  induced  council  to  enact  it  is  not  a  subject  of  injury 
here.  This  ordinance  prohibits  the  erection  or  use  of  a  building  for 
the  storage,  cleaning  or  renovation  of  uncured  animal  hair,  or  any 
of  the  by-products  thereof,  or  for  the  manufacture  of  any  combina- 
tion of  the  same  requiring  the  use  or  handling  of  animal  substances 
emitting  noxious  odors,  gases  or  volatile  substances,  upon  any  land 
or  property  abutting  any  public  street,  alley,  or  natural  boundary, 
such  as  streams  of  water,  well-defined  ravines  or  railway  rights  of 
way  in  the  city  of  Cincinnati,  which  form  any  part  of  the  boundary 
of  a  residential  block  or  square  as  defined  by  Section  452  of  the  code 
of  ordinances  of  the  city  of  Cincinnati.  The  building  proposed  to 
be  erected  by  the  relator  is  upon  land  abutting  Chase  and  Dane  ave- 
nues, and  thes  avenues  form  a  part  of  the  boundary  of  a  residencial 
block  as  defined  by  Section  452  of  the  code  of  ordinances  of  the  city 
of  Cincinnati. 

The  validity  of  the  ordinance  of  October  2,  1917,  is  challenged 
by  the  relator.  The  presumption,  of  course,  is  in  favor  of  its  valid- 
ity, and  it  is  therefore  incumbent  upon  the  relator  to  show  that  the 
action  of  the  council  of  the  city  of  Cincinnati  in  the  enactment  of  the 
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ordinance  in  the  exercise  of  the  police  power  is  clearly  unreasonable 
and  arbitrary.  It  is  conceded  by  counsel  that  the  guaranties  con- 
tained in  our  Bill  of  Rights  and  in  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  were  not  designed  to  interfere 
with  the  police  power  of  the  state  in  the  protection  of  the  lives, 
liberty  and  property,  of  its  citizens  and  in  the  promotion  of  their 
health,  morals,  education  and  good  order.  But  it  is  urged  that  this 
power  has  its  limitations  and  must  stop  when  it  encounters  the  pro- 
hibitions of  the  constitution,  and  the  claim  is  made  that  this  Is  a 
case  where  a  municipality  in  the  exercise  of  the  police  power  is  at- 
tempting to  override  the  constitutional  guaranties  in  order  to  pre- 
vent the  completion  of  a  building  in  process  of  erection  for  a  busi- 
ness not  a  nuisance  per  se,  in  order  to  satisfy  the  demands  of  a  few 
people. 

In  the  well-known  case  of  Mugler  v.  Kansas,  123  U.  S.  623, 
which  involved  the  constitutionality  of  the  law  of  Kansas  prohibit- 
ing the  manufacture  and  sale  within  the  limits  of  that  state  of  in- 
toxicating liquors  for  general  use  there  as  a  beverage,  it  is  said  that 
under  our  system  there  is  lodged  with  and  there  belongs  to  the  legis- 
lative branch  of  the  government  the  power  and  authority  to  exert 
what  are  known  as  the  police  powers  of  the  state,  and  to  determine, 
primarily,  what  measures  are  appropriate  or  needful  for  the  protec- 
tion of  the  public  morals,  the  public  health  or  the  public  safety.  In 
the  General  Code  of  this  state  there  is  an  enumeration  of  powers 
conferred  upon  municipal  corporations,  and  the  councils  of  these 
corporations  are  authorized  to  provide  by  ordinance  or  resolution 
for  the  enforcement  or  exercise  of  them..  Among  the  powers  con- 
ferred— under  the  head  of  health  and  sanitation — is  the  following: 
"Section  3650.  To  cause  any  nuisance  to  be  abated,  to  prosecute 
in  any  court  of  competent  jurisdiction,  any  person  or  persons  who 
shall  create,  continue,  contribute  to  or  suffer  such  nuisance  to  exist ; 
to  regulate  and  prevent  the  emission  of  dense  smoke,  to  prohibit  the 
careless  or  negligent  emission  of  dense  smoke  from  locomotive  en- 
gines, to  declare  each  of  the  foregoing  acts  a  nuisance,  arid  to  pre- 
scribe and  enforce  regulations  for  the  prevention  thereof ;  to  prevent 
injury  and  annoyance  from  the  same,  to  regulate  and  prohibit  the 
use  of  steam  whistles,  and  to  provide  for  the  regulation  of  the 
installation  and  inspection  of  steam  boilers  and  steam  boiler  plants." 

A  municipality  under  the  provisions  of  this  Section  is  author- 
ized to  regulate  and  suppress  all  places  that  in  its  judgment  are 
likely  to  be  injurious  to  the  health  of  its  inhabitants  or  to  disturb 
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the  people  living  in  the  immediate  neighborhood  by  offensive  odors. 
In  Fisher  v.  St.  Louis,  194  U.  S.,  361,  370,  Mr.  Justice  Brown  uses 
this  language:  "The  power  of  the  legislature  to  authorize  its  mu- 
nicipalities to  regulate  and  suppress  all  such  places  or  occupations 
as  in  its  judgment  are  likely  to  be  injurious  to  the  health  of  its  in- 
habitants or  to  disturb  people  living  in  the  immediate  neighborhood 
by  loud  noises  or  offensive  odors,  is  so  clearly  within  the  police  power 
as  to  be  no  longer  open  to  question.  " 

In  the  instant  case,  the  determination  of  the  question  whether 
or  not  the  protection  of  the  health  and  comfort  of  those  within 
the  locality  in  question  was  committed  in  the  first  instance  to  the 
judgment  of  the  municipal  authority.  If,  in  the  exercise  of  the  dis- 
cretion confered  upon  it,  the  municipality  acted  reasonably,  and  not 
arbitrarily,  its  action  is  not  subject  to  objection  and  will  not  be 
disturbed. 

The  business  which  is  proposed  to  be  carried  on  by  the  relator 
is  that  of  buying,  selling,  processing  and  manufacturing  the  hair  of 
animals  and  packing  house  by-products.  This  business  is  prohibited 
at  the  place  where  the  relator  proposes  to  carry  it  on.  After  the 
ordinance  was  introduced  in  council  it  was  referred  to  the  commit- 
tee on  health,  and  a  public  hearing  was  had  by  this  committee,  and 
it  visited  places  of  business  in  the  city  of  Cincinnati  where  the  buy- 
ing, selling,  processing  and  manufacturing  of  the  hair  of  animals 
and  packing-house  by-products  was  prosecuted.  As  a  result  of  this 
public  hearing  and  the  investigation  the  committee  reported  that  in 
such  a  business  noxious  odors,  gases  and  volatile  substances  were 
emitted,  and  upon  its  recommendation  the  ordinance  was  passed, 
council  thereby  declaring  in  effect  that  the  business  in  which  the  re- 
lator was  about  to  engage  was  offensive  and  unwholesome.  We  do 
not  think  it  can  be  said  that  council  abused  the  discretion  conferred 
upon  it  and  that  it  acted  arbitrarily.  In  the  case  of  Cusack  Co.  v. 
Chicago,  242  U.  S.,  526,  531,  Mr.  Justice  Clarke  uses  the  following 
language  on  reference  to  the  power  of  local  legislative  authority  in 
the  exercise  of  the  police  power,  which,  we  think,  is  pertinent  here : 
"It  (the  court)  will  interfere  with  the  action  of  such  authority  only 
when  it  is  plain  and  palpable  that  it  has  no  real  or  substantial  rela- 
tion to  the  public  health,  safety,  morals,  or  to  the  general  welfare." 
It  is  suggested  by  counsel  that  the  evidence  of  the  relator  shows 
that  by  the  modern  method  to  be  used  by  it  in  the  curing  of  animal 
hair  no  offensive  odors  will  escape  to  the  surrounding  atmosphere. 
We  do  not  think  that  this  is  material  here.    It  appears  from  the  evi- 
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dence  and  from  the  investigation  of  the  committee  in  council  that 
the  business  in  which  the  relator  proposes  to  engage  produces  dis- 
agreeable and  unwholesome  odors,  which  interfere  with  the  com- 
fort, and  are  more  or  less  injurious  to  the  health,  of  the  community 
where  the  business  is  located.  We  agree  with  counsel  for  defendant 
that  the  only  issue,  aside  from  the  power  to  enact  the  ordinance,  is 
whether  the  class  of  business  sought  to  be  restrained  is  such  as  may 
in  good  faith  be  deemed  a  nuisance  within  the  limit  of  restraint.  We 
are  therefore  constrained  to  hold  that  it  has  not  been  made  to  ap- 
pear that  the  action  of  council  in  the  enactment  of  the  ordinance  had 
no  real  or  substantial  relation  to  the  public  health  or  comfort  and 
that  it  acted  unreasonably  or  arbitrarily. 

The  ordinance  in  question  was  enacted  after  the  permit  was 
issued  to  the  relator.  The  further  claim  is  made  that  the  relator 
having  expended  considerable  money  in  the  purchase  of  land  and 
material,  and  having  entered  into  certain  contracts  for  the  erection 
of  the  building,  and  the  building  being  in  course  of  construction, 
acquired  certain  vested  rights  which  could  not  be  affected  by  the 
ordinance — that  the  ordinance  could  not  be  retroactive.  It  is  not 
necessary  to  devote  much  time  to  this  proposition,  for  it  seems  to 
be  well  settled  that  a  permit  such  as  was  issued  in  this  case  has  none 
of  the  elements  of  a  contract,  and  may  be  changed  or  entirely  re- 
voked, even  though  based  on  a  valuable  consideration,  if  it  becomes 
necessary  to  do  so  in  the  exercise  of  a  legislative  power  on  subjects 
affecting  the  public  health  or  public  morals.  Cooley  on  Constitu- 
tional Limitations,  283:  Beer  Co.  v.  Massachusetts,  97  U.  S.,  25; 
Fertilizing  Co.  v.  Hyde  Park,  Id.,  659;  Butchers'  Union  Slaughter- 
house &  Livestock  Landing  Co.  v.  Crescent  City  Livestock  Landing 
&  Slaughter-House  Co.,  Ill  U.  S.,  746;  New  Orleans  Gas  Co.  v.  Louis- 
iana Light  Co.,  115  U.  S.,  650;  Moore  v.  Indianapolis,  120  Ind.  483, 
and  Dobbins  v.  Los  Angeles,  139  Cal.,  179.  In  the  Dobbins  case, 
which  is  similar  to  the  one  under  consideration  here,  it  was  held: 
"The  fact  that  the  plaintiff  had  lawfully  commenced  its  work  by  pur- 
chasing land  for  a  site  within  the  limits  allowed  by  the  original  ordi- 
nance, and  had  expended  money  in  laying  a  foundation,  and  had  en- 
tered into  contracts  for  the  erection  of  its  works,  and  had  secured 
a  building  permit  from  the  fire  commissioners  in  pursuance  of  fire 
and  building  ordinance,  cannot  stop  the  city  from  the  further 
exercise  of  its  police  power  to  change  the  limits  so  as  to  make  the 
erection  and  maintenance  of  such  gas-works  unlawful  where  begun 
and  existing  within  the  changed  limits." 
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This  is  a  proceeding  in  mandamus  and  it  has  been  repeatedly 
held  that  the  right  of  the  relator  to  a  writ  must  be  clear  and  there 
must  be  shown  a  plain  dereliction  of  duty  on  the  part  of  the  officer. 
We  think  the  relator  has  failed  to  establish  its  right  to  the  writ 
and  the  same  must  be  refused. 

Writ  refused. 

Jones,  Matthias,  Johnson  and  Donahue,  JJ.,  concur. 


SECRETARY  OF  STATE 


NEW   INCORPORATIONS 

American  Document  Co.,  Cleveland, 
$1,000.  Joseph  J.  Klein,  S.  M.  Davis, 
A.  J.  Hale,  S.  G.  Rogers,  E.  F.  Rodg- 
ers.  (Manufacturing  and  selling 
printed  novelties.) 

Daniels  Jewelry  Co.,  Toledo,  $10,- 
000.  Daniel  D.  Welnstock,  William  A. 
Present,  George  A.  White,  Henry  Z. 
Ungar,  Emmett  C.  Sayles,  Joseph  G. 
Gluck. 

Farm  Development  Co.,  Cleveland, 
$10,000.  George  R.  McKay,  Russell 
K.  Pelton,  M.  C.  Teasdale,  E.  Maxwell, 
G.  D.  Wilson. 

Limestone  Quarries  Co.,  Delphos, 
$25,000.  M.  CUpplnger,  K.  Werline, 
E.  L.  France,  W.  T.  Robinson,  W.  R. 
France. 

American-Bulgarian  Transport  Co., 
Toledo,  $50,000.  John  J.  Boneff,  Eu- 
genia J.  Boneff,  D.  S.  Deencheff,  John 
Dimitroff,  Theodore  Kaleff. 

Bond  Oil  Co.,  Cincinnati,  $25,000. 
James  S.  Tobitt,  David  C.  Aaron,  Jo- 
seph L.  Meyer,  C.  C.  Mund,  Catherine 
Ll  Schar8tein. 

Clover  Leaf  Realty  Co.,  Toledo, 
$10,000.  Charles  S.  Turner,  Gertrude 
Limbaugh,  William  C.  Rowe,  James 
H.  Southard,  Clara  C.  Linenkugel. 

Clearwater  Oil  &  Gas  Co.,  Lake- 
wood,  $10,000.  Ben  B.  Wickham,  A. 
L.  Welch,  M.  L.  TeLocken,  M.  Glenn, 
H.   E.   Werner. 

Dunbar-Oakwood  Realty  Co.,  Day- 
ton, $30,000.  Bud  D.  Johnson,  Liftlan 
A.  Sampson,  James  Robinson,  Harry 
Wilson,  Wm.  A.  Phillips. 

Peace  Realty  and  Business  Ex- 
change Co.,  Cleveland,  $20,000.  J.  A. 
Brower,  Arthur  J.  Brower,  J.  ,E.  My- 
ers, S.  S.  Ford,  Herman  Lepene. 

Mingo  Coal  Co.,  Columbus*  $50,- 
000.  Charles  L.  Kurtz,  Clarence  C. 
Slater.  Charles  J.  Kurtz,  Edward  L. 
Metzger,   W.   G.   Wheaton. 

M.  &  C.  Realty  Co.,  Toledo,  $10,- 
000.  Charles  S.  Turner,  Gertrude 
Limbaugh,  William  C.  Rowe,  James 
H.  Southard,  Clara  C.  Linenkugel. 

National  Savings  and  Loan  of  Cleve- 
land Co.,  Cleveland,  $250,000.  N.  A. 
Seltzer,  Max  Levin,  Benjamin  Sas- 
law,  Lad  E.  Krejci,  William  Davis. 


Nuto  Food  Products  Co.,  Cleveland^ 
$100,000.  A.  A.  Schatzlnger,  George 
S.  Anderson,  M.  McFadden,  Burrlll  B. 
Allen,   L.  1.  Lltzler. 

Rlalto  Restaurant  Co.,  Cleveland, 
$200,000.  Fred  S.  Avery,  Dolly  M. 
Avery,  E.  F.  Marcha,  Maude  A.  Smith, 
W.   D.   White. 

Raymond  A.  Ferris  Co.,  Cleveland, 
$15,000.  Raymond  A.  Ferris,  S.  Rose 
Klein,  D.  EI  Commery,  D.  P.  Mills,  W. 
R.  Godfrey. 

Reconstruction  Co.,  Cleveland,  $500,- 
000.  Roscoe  M.  Ewing,  L.  Campbell, 
F.  W.  Carroll,  Wallace  H.  Hatch,  P. 
M.  Berry. 

The  Burgess-George  Co.,  Cleveland, 
$10,000.  R.  F.  George,  A.  J.  Boni,  R. 
T.  Hunt,  C.  L.  Glersch,  M.  M.  Rich. 

The  Dlllonvale  Tailoring  Co.,  $10,- 
000.  John  J.  Azallion,  William  Lap- 
pin,  Frank  Agresto,  B.  A.  Jenkins, 
Stanley  W.  Olesourki. 

America  Cycle  Co.,  Canton,  $10,- 
000.  M.  E.  Metzger,  R.  W.  Coventry, 
H.  J.  Tucker,  Edward  C.  Gammeter, 
L.  B.  Lyman.  (Motor  cycles,  bicy- 
cles, etc.) 

Baker's  Products  Co.,  Cleveland, 
$1,000.  Louisa  Corlett,  K.  A.  Feigh- 
an,  C.  M.  Murphy,  John  L.  Fleharty, 
Helen e  Kaage. 

Centennial  Oil  Co.,  Flndlay,  $100,- 
000.  Andrew  J.  Hull,  Frank  F.  Well- 
man,  J.  Frank  Axllne,  Frank  C.  Fish- 
baugh,  H.  W.  Moore. 

Foch  Realty  Co.,  Cleveland,  $25,000. 
A.  E.  Bernsteen,  Frank  S.  Day,  Irene 
Nungesser,  Emma  Ackermann,  M.  L. 
Bernsteen. 

Harris  Calorific  Sales  Co.,  Cleve- 
land, $100,000.  Robb  O.  Bartholomew, 
Edwin  L.  Baker,  John  P.  Nally,  Ralph 
L.  Bailey,  Edward  W.  Leeper. 

Ideal  Mortgage  and  Realty  Co.,  To- 
ledo, $100,000.  G.  G.  Bennett,  L.  B. 
Alford,  Wm.  A.  Moore,  O.  A.  Waldvo- 
gel,  E.  E,  Smith. 

Lane  Co.,  Cleveland,  $10,000.  A. 
Frank  Counts,  M.  L.  Santore,  J.  E. 
Myers.  F.  H.  Bodeker,  Phillip  Sampli- 
ner. 

Pleasantvllle  Window  Glass  Co., 
Pleasantville,    $30,000.      G.    W.    Rein- 


247 


248 


Department  Reports 


cheld,  M.  D.  Wildermuth,  T.  H.  Henry, 
A.  V.  Lerch,  J.  A.  Keller,  J.  J.  Kagay. 

Worley  Brothers  Co,  Balnbridge, 
160,000.  F.  L.  Worley,  W.  B.  Worley, 
F.  B.  Smith,  F.  S.  Crooks,  L.  F.  Dill- 
man. 

H.  A.  Lattin  Company,  Cleveland, 
$75,000.  H.  A.  Lattin,  Edward  Young- 
er, L.  M.  Sewell,  C.  A.  Colvin,  A.  E. 
Rogers.  (Manufacturing  and  selling 
women's  garments.) 

Aquatite  Products  Company,  Loch- 
land,  $100,000.  Louis  J.  Hoppe,  Ed- 
ward C.  Lovett,  J.  L.  Kohl,  Samuel  As- 
sur,  S.  M.  Ramsey.  (Manufacturing 
and  dealing  in  textiles.) 

University  Improvement  Company, 
Cleveland,  $300,000.  Gustav  Von  den 
Steinen,  Orville  Smith,  Ashley  M.  Van 
Duzer,  A.  R.  Kopp,  H.  A.  Fisher. 

Broadway-Harvard  Liquor  Com- 
pany, Cleveland,  $10,000.  A.  J.  Roth, 
H.  A.  Balmer,  M.  M.  McCormack, 
Olive  H.  Walther,  P.  M.  Gerlach. 

Ralph-Mishne  Motor  Sales  Com- 
pany, Cleveland,  $25,000.  N.  C.  Ralph, 
J.  S.  M'shne,  J.  Bayles,  B.  H. 
Schwartz,  H.  A.  Rocker. 

Cleveland  Washing  Machine  Com- 
pany, Cleveland,  $10,000.  George  A. 
Caine,  F.  W.  Langin,  J.  M.  Gorrell, 
Herman  H.   Finkle,   George  Palda. 

Dean  &  Bartel  Realty  Company, 
Cleveland,  $10,000  Raymond  A.  Dean, 
Wilbur  E.  Bartel,  Gertrude  J.  Bartel, 
Julia   A.    Dean,   Harry   J.   Werwage. 

Halfhill  Construction  Company, 
Youngstown,  $50,000.  F.  B.  Halfhill, 
C.  J.  Niehouse,  C.  T.  Jackson,  C.  B. 
Graves,  J.  E.  James. 

Harrison  and  McCormick  Truck 
Service  Company,  Youngstown,  $10,- 
000.  Wm.  McCormick,  Frank  J.  Har- 
rison, Maude  McCormick,  Ruth  J. 
Harrison,  Geo.   N.   Simon. 

Jennings  Coal  Company,  Athens, 
$350,000.  Albert  G.  Jennings,  Clarence 
Marion  Gill,  Roger  J.  Jones,  William  J. 
Jackson,  Frank  L.  Galbraith. 

Leonard  Patent  Burner  Company, 
Cleveland,  $10,000.  Wm.  A.  Hart, 
Chas.  S.  Farver,  L.  E.  Feasler,  Edw. 
F.    Lundwell,    Herbert   C.    Cummings. 

Majest'c  Motor  Hearse  Company, 
Cincinnati,  $25,000.  Sidney  N.  Ulrey, 
C.  A.  Culbertson,  H.  L.  Growley,  C.  O. 
Rose,  L.  M.  Anderson. 

Quality  Tire  &  Repair  Company, 
Youngstown,  $10,000.  Wm.  James,  K. 
C.  James.  E.  M.  Woodward,  A.  R. 
Jones,  S.  L.  Jones. 


Quality  Oil  Company,  Youngstown. 
$25,000.  Benjamin  F.  Coffman,  F.  C. 
Silver,  E.  E.  Miller,  F.  B.  Hawkins. 
F.  G.  Guss. 

Western  Raincoat  Company,  Cleve- 
land, $6000.  Louis  Goldfarb,  M.  Berg- 
son,  A.  Binstein,  H.  Spielberg,  Harry 
H.  Rose. 

City  Taxi  and  Garage  Co.,  Lima, 
$10,000.  H.  L.  Myers,  B.  M.  Copeland, 
Edgar  M.  Webb,  Claude  M.  Garrigus. 
R.  R.  Corwin. 

Increase 

Nivison-Weiskopf  Co.,  Cincinnati, 
$250,000  to  $575,000. 

Perry  County  Telephone  Co.,  New 
Lexington,  $75,000  to  $125,000. 

Pittsburgh-Belmont  Coal  Co.,  Bei- 
laire,  $700,000  to   $800,000. 

Flint  R'dge  Coal  Co.,  Columbus, 
$1,000  to  $275,000. 

Prismolite  Co.,  Cclumbus,  $10,000  to 
$150,000. 

Cleveland  &  Morgantown  Coav  Co., 
Cleveland,    $500,000    to    $1,500,000. 

E.  B.  Cassatt  Co.,  Cleveland,  $25.00*' 
to  $100,000. 

Cleveland  National  Machine  Co., 
Cleveland,   $50,000  to  $300,000. 

Lucius  Reinforced  Tank  Co.,  Mas- 
sillon,   $50,000   to   $100,000. 

Tacoma  Realty  Co.,  Dayton,  $2,000 
to  $40,000. 

The  O.  C.  Barber  Mining  and  Fer- 
til'zer  Co.,  Akron,  $100,000  to  $300.- 
000. 

The  Pickaway  Water  Co..  Circle- 
ville,   $10,000  to   $90,000. 

The  Tatra  Savings  &  Loan  Associa- 
tion,   Cleveland,    $100,000   to    $250,000. 

The  W.  E.  Lamneck  Co.,  Columbus, 
$140,000  to  $240,000. 

Elmwood  Allotment  Co.,  Warren, 
$60,000  to  $500,000. 

Kelly-Reamer  Co.,  Cleveland,  $o0.- 
000  to  $300,000. 

Middlebranch  Elevator  &  Supply 
Co.,  Middlebranch,  $5;000  to  $15,000. 

J.  E.  Martin  Buffalo  Company,  To- 
ledo, $10,000   to  $50,000. 

Acorn  Supply  Company,  Toledo. 
$30,000  to  $50,000. 

Ohio  Process  Coal  Company,  Cleve- 
land, $10,000  to  $60,000. 

H.  A.  Seinsheimer  Co.,  Cincinnati, 
$300,000  to  $440,000. 

Decrease 

Cleveland,  Consolidated  Bottling 
Co.,  Cleveland,  $15,000  to   $100. 

Campbell  Motor  Trucking  Co., 
Cleveland,  $100,000  to  $25,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1104 — In  the  Matter  of  the  Joint  Application  of  the  Central  Dis- 
trict Telephone  Company  and  the  Cambridge  Home  Telephone 
Company  for  the  Approval  of  an  Agreement  for  the  Sale  of  Prop- 
erty by  the  Former  to  the  Latter,  and  for  the  Approval  of  an 
Agreement  Providing  for  the  Interchange  of  Traffic.  Modifica- 
tion of  Order. 


(Dated  November  26,  1918.) 

The  Commission  having  heretofore,  to-wit,  as  of  date  March 
27, 1918,  in  consenting  to  and  authorizing  the^sale  of  the  Cambridge 
Home  Telephone  Company  of  the  exchange  property  of  the  Central 
District  Telephone  Company  in  and  about  the  city  of  Cambridge, 
Ohio,  found  and  determined,  and  fixed  and  prescribed  reasonable 
rates,  to  be  maintained  as  maximum  rates  for  the  furnishing  of 
telephonic  service  in  the  exchange  area  of  Cambridge,  Ohio,  upon 
and  following  the  unification  of  the  telephone  properties  in  said  city 
and  the  operation  thereof  under  the  sole  ownership  and  manage- 
ment of  said  the  Cambridge  Home  Telephone  Company,  among 
which  said  maximum  rates  was  a  rate  for  "extension  service,  busi- 
ness, per  month,  gross,  $1.00; 

Comes  now  said  the  Cambridge  Home  Telephone  Company,  and 
by  supplemental  application  filed  herein,  represents  and  shows  to 
the  satisfaction  of  the  Commission  that  said  finding  and  order 
should  be  so  modified  and  amended  to  substitute  a  rate  of  $1.25, 
gross,  with  a  discount  of  25  cents  per  month,  under  the  condi- 
tions heretofore  prescribed,  for  said  rate  of  $1.00,  gross,  per  month, 
for  extension  service,  business.    It  is,  therefore, 

Ordered,  That  the  finding  and  order,  made  and  entered  herein 
as  of  date,  March  27, 1918,  be,  and  hereby  it  is  modified  and  amended 
to  substitute  in  the  schedule  of  reasonable  maximum  charges  there- 
in found  and  determined  and  fixed  and  prescribed  for  the  furnishing 
of  telephonic  service  in  the  exchange  area  of  Cambridge,  Ohio,  un- 
der the  sole  ownership  and  management  of  said  the  Cambridge 
Home  Telephone  Company,  a  rate  of  $1.25,  gross,  per  month,  (sub- 
ject to  a  discount,  under  the  conditions  prescribed,  of  25  cents  per 
month)  for  the  rate  of  $1.00  gross,  per  month,  for  extension  busi- 
ness service. 
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No.  1550 — In  the  Matter  of  the  Application  of  the  Carroll  Telephone 
Company  for  Leave  to  Issue  $4,500.00  of  its  Common  Stock  in 
Redemption  of  Its  Issued  and  Outstanding  Notes  in  Like  Amount. 
Prayer  Granted. 


(Dated  November  26,  1918.) 

The  Carroll  Telephone  Company,  a  corporation  duly  organ- 
ized under  the  laws  of  Ohio,  having  heretofore  filed  an  application 
asking  the  consent  to  and  authority  of  this  Commission  to  issue  its 
common  capital  stock  of  the  par  value  of  four  thousand,  five  hundred 
dollars,  such  capital  stock  to  be  used  to  retire  applicant's  three -year, 
six  percent  notes  of  the  principal  sum  of  four  thousand,  five  hundred 
dollars,  which  were  issued  and  are  now  outstanding  under  authority 
of  the  order,  made  and  entered  as  of  date  February  24,  1918,  in  the 
proceeding  instituted  before  the  Public  Service  Commission  of  Ohio 
(now  the  Public  Utilities  Commission  of  Ohio)  numbered  No.  439 ; 
and  the  Commission  having,  upon  the  filing  of  said  application, 
deemed  the  assignment  of  the  same  for  hearing  to  be  unnecessary, 
said  matter  came  on  this  day  for  final  consideration. 

The  Commission,  being  fully  advised  in  the  premises,  finds  that 
the  issue  of  said  capital  stock  is  reasonably  required  and  necessary 
for  the  reorganization  and  readjustment  of  applicant's  indebtedness 
and  capitalization,  and  the  discharge  and  lawful  refunding  of  its 
obligations,  and  is  satisfied  that  consent  and  authority  for  the  is- 
sue and  disposition  of  said  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  the  Carroll  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  four  thousand,  five  hundred  dollars  ($4,500.00).  It  is 
further 

Ordered,  That  said  capital  stock  be  issued  and  delivered,  as 
fully  paid  and  at  par,  in  payment  and  discharge  of  applicant's  pres- 
ent outstanding  three-year,  six  percent  notes,  and  for.no  other  pur- 
pose whatsoever.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  and  of  the 
payment  and  discharge  of  said  outstanding  notes  pursuant  to  the 
terms  and  conditions  of  this  order. 
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No.  1551— In  the  Matter  of  the  Application  of  the  RushviUe  Bell 
Telephone  Company  for  Leave  to  Issue  $1,250.00  of  its  Common 
Stock  in  Redemption  of  its  Issued  and  Outstanding  Notes  in  Like 
Amount.    Prayer  Granted. 


(Dated  November  26,  1918.) 

The  RushviUe  Bell  Telephone  Company,  a  corporation  duly  or- 
under  the  laws  of  Ohio,  having  heretofore  filed  an  appli- 
cation asking  the  consent  to  and  authority  of  this  Commission  to 
issue  its  common  capital  stock  of  the  par  value  of  one  thousand, 
two  hundred  and  fifty  dollars,  such  capital  stock  to  be  used  to  re- 
tire applicant's  three-year,  six  percent  notes  of  the  principal  sum  of 
one  thousand,  two  hundred  and  fifty  dollars,  which  were  issued  and 
are  now  outstanding  under  authority  of  the  order,  made  and  entered 
as  of  date,  February  24, 1916,  in  the  proceeding  instituted  before  the 
Public  Service  Commission  of  Ohio  (now  the  Public  Utilities  Com- 
mission of  Ohio)  numbered  No.  440;  and  the  Commission  having, 
upon  the  filing  of  said  application,  deemed  the  assignment  of  the 
same  for  hearing  to  be  unnecessary,  said  matter  came  on  this  day 
for  final  consideration. 

The  Commission,  being  fully  advised  in  the  premises,  finds  that 
the  issue  of  said  capital  stock  is  reasonably  required  and  necessary 
for  the  reorganization  and  readjustment  of  applicant's  indebtedness 
and  capitalization,  and  the  discharge  and  lawful  refunding  of  its 
obligations,  and  is  satisfied  that  consent  and  authority  for  the  is- 
sue and  disposition  of  said  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  the  RushviUe  Bell  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  one  thousand,  two  hundred  and  fifty  dollars  ($1,250.00.) 
It  is  further 

Ordered,  That  said  capital  stock  be  issued  and  delivered,  as 
fully  paid  and  at  par,  in  payment  and  discharge  of  applicant's  pres- 
ent outstanding  three-year,  six  percent  notes,  and  for  no  other  pur- 
pose whatsoever.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  and  of  the 
payment  and  discharge  of  said  outstanding  notes  pursuant  to  the 
terms  and  conditions  of  this  order. 
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No.  1552 — In  the  Matter  of  the  Application  of  the  Sugar  Grove  Tele- 
phone Company  for  Leave  to  Issue  $2,000  of  its  Common  Stock 
in  Redemption  of  its  Issued  and  Outstanding  Notes  in  Like 
Amount.    Prayer  Granted. 


(Dated  November  26,  1918.) 

The  Sugar  Grove  Telephone  Company,  a  corporation  duly  or- 
ganized under  the  laws  of  Ohio,  having  heretofore  filed  an  applica- 
tion asking  the  consent  to  and  authority  of  this  Commission  to  is- 
sue its  common  capital  stock  of  the  par  value  of  two  thousand  dol- 
lars, such  capital  stock  to  be  used  to  retire  applicant's  three-year 
six  percent  notes  of  the  principal  sum  of  two  thousand  dollars, 
which  were  issued  and  are  now  outstanding  under  authority  of  the 
order,  made  and  entered  as  of  date,  February  24,  1918,  in  the  pro- 
ceeding instituted  before  the  Public  Service  Commission  of  Ohio 
(now  the  Public  Utilities  Commission  of  Ohio,)  numbered  No.  423; 
and  the  Commission  having,  upon  the  filing  of  said  application, 
deemed  the  assignment  of  the  same  for  hearing  to  be  unnecessary, 
said  matter  came  on  this  day  for  final  consideration. 

The  Commission,  being  fully  advised  in  the  premises,  finds  that 
the  issue  of  said  capital  stock  is  reasonably  required  and  necessary 
for  the  reorganization  and  readjustment  of  applicants  indebtedness 
and  capitalization,  and  the  discharge  an4  lawful  refunding  of  its 
obligations,  and  is  satisfied  that  consent  and  authority  for  the  issue 
and  disposition  of  said  capital  stock  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  said  the  Sugar  Grove  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  two  thousand  dollars  ($2,000.00).    It  is  further 

Ordered,  That  said  capital  stock  be  issued  and  delivered,  as 
fully  paid  and  at  par,  in  payment  and  discharge  of  applicant's  pres- 
ent outstanding  three-year,  six  percent  notes,  and  for  no  other  pur- 
pose whatsoever.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  and  of  the 
payment  and  discharge  of  said  outstanding  notes  pursuant  to  the 
terms  and  conditions  of  this  order. 
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No.  1553 — In  the  Matter  of  the  Application  of  David  R  Forgan,  Ed- 
gar S.  Bloom  and  Frank  F.  Fowle,  as  Receivers  of  Central  Union 
Telephone  Company,  for  Leave  to  Accept  and  Hold  $6,250.00  Par 
Value,  of  the  Common  Capital  Stock  of  the  Fremont  Home  Tele- 
phone Company  and  to  Purchase  and  Hold  $6,250.00  Par  Value  of 
Said  Stock.    Prayer  Granted. 


(Dated  November  26,  1918.) 

David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  the  duly 
appointed,  qualified  and  acting  receivers  of  Central  Union  Telephone 
Company,  having  heretofore  filed  an  application  asking  the  consent 
to  and  approval,  by  this  Commission,  of  their  acceptance  and  hold- 
ing, as  such  receivers,  of  $6,250.00,  par  value  of  the  $18,750.00  com- 
mon capital  stock  of  the  Fremont  Home  Telephone  Company  to  be 
distributed,  under  authority  of  the  order  made  and  entered  as  of 
date  September  23,  1918,  in  Cause  No.  1486,  pro-rata  among  the 
stockholders,  of  record  on  June  28,  1918,  of  said  company,  and,  also 
of  their  purchase  and  holding  of  the  common  stock  of  said  the  Fre- 
mont Home  Telephone  Company  of  the  additional  par  value  of  $6f- 
250.00,  the  issue  and  sale  of  which  was  duly  consented  to  and  ap- 
proved by  said  order  in  proceeding  No.  1486 ;  and  the  Commission 
having,  upon  the  filing  of  said  application,  deemed  the  assignment 
of  the  same  for  hearing  to  be  unnecessary,  said  matter  came  on  this 
day  for  final  consideration. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

That  the  service  furnished  the  public  will  be  improved  by 
such  acquisition  and  holding  of  the  capital  stock  of  the  Fre- 
mont Home  Telephone  Company  by  the  Receivers  of  Central 
Union  Telephone  Company,  and  the  public  will  thereby  be  fur- 
nished adequate  service  for  a  reasonable  and  just  rate,  rental, 
toll  or  charge  therefor, 

and  is  satisfied  that  its  consent  and  authority  for  such  acquisition 
and  holding  of  said  capital  stock  should  be  granted.  It  is,  therefore 
Ordered,  That  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Frank  F.  Fowle,  as  receivers  of  Central  Union  Telephone  Company, 
be,  and  hereby  they  are  authorized  to  accept  and  hold  six  thousand, 
two  hundred  and  fifty  dollars,  par  value,  of  the  common  capital  stock 
of  the  Fremont  Home  Telephone  Company,  being  the  pro-rata  por- 
tion of  a  total  of  $18,750.00  such  common  capital  stock  to  be  dis- 
tributed to  the  stockholders  of  said  company  under  authority  of  the 
order  made  and  entered,  as  of  date  of  September  23,  1918,  in  pro- 
ceeding No.  1486,  which  said  applicants,  as  the  owners  of  shares  of 
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capital  stock  of  said  the  Fremont  Home  Telephone  Company,  are 
entitled  to  receive ;  and  that  the  said  David  R.  Forgan,  Edgar  S. 
Bloom  and  Frank  F.  Fowle,  as  receivers  of  Central  Union  Telephone 
Company,  be,  and  hereby  they  are  further  authorized  to  purchase 
and  hold  the  additional  common  capital  stock  of  the  par  value  of  six 
thousand,  two  hundred  and  fifty  dollars  which  said  the  Fremont 
Home  Telephone  Company  will  sell,  under  the  further  authority 
granted  by  said  order  in  proceeding  No.  1486.    It  is  further 

Ordered,  That  the  finding  hereinbefore  set  forth  as  to  service 
shall  not  be  binding  upon  this  Commission  in  any  future  proceeding 
involving  the  subject  of  telephone  service  within  the  territory  served 
by  the  Fremont  Home  Telephone  Company. 


No.  1554 — In  the  Matter  of  the  Application  of  the  Perry  Count? 
Telephone  Company  for  Leave  to  Issue  $10,000  of  its  Common 
Stock  in  Redemption  of  its  Issued  and  Outstanding  Notes  in  Like 

.  Amount.    Prayer  Granted. 


(Dated  November  26,  1918.) 

The  Perry  County  Telephone  Company,  a  corporation  duly  or- 
ganized under  the  laws  of  Ohio,  having  filed  an  application  asking 
the  consent  to  and  authority  of  this  Commission  to  issue  its  com- 
mon capital  stock  of  the  par  value  of  ten  thousand  dollars,  such 
capital  stock  to  be  used  to  retire  applicant's  three-year,  six  percent 
notes  of  the  principal  sum  of  ten  thousand  dollars,  which  were  is- 
sued and  are  now  outstanding  under  authority  of  the  order,  made 
and  entered  as  of  date,  February  24,  1916,  in  the  proceeding  insti- 
tuted before  the  Public  Service  Commission  of  Ohio  (now  the  Pub- 
lic Utilities  Commission  of  Ohio,)  numbered  No,  438;  and  the  Com- 
mission having,  upon  the  filing  of  said  application,  deemed  the  as- 
signment of  the  same  for  hearing  to  be  unnecessary,  said  matter 
came  on  this  day  for  final  consideration. 

The  Commission,  being  fully  advised  in  the  premises,  finds  that 
the  issue  of  said  capital  stock  is  reasonably  required  and  necessary 
for  the  reorganization  and  readjustment  of  applicant's  indebtedness 
and  capitalization,  and  is  satisfied  that  consent  and  authority  for  the 
issue  and  disposition  of  said  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,    That  said  the  Perry  County  Telephone  Company  be, 
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and  hereby  it  is  authorized  to  issue  its  common  stock  of  the  par 
value  of  ten  thousand  dollars  ($10,000.00).    It  is  further 

Ordered,  That  said  capital  stock  be  issued  and  delivered,  as 
fully  paid  and  at  par,  in  payment  and  discharge  of  applicant's  pres- 
ent outstanding  three-year,  six  percent  notes,  and  for  no  other  pur- 
pose whatsoever.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  and  of  the 
payment  and  discharge  of  said  outstanding  notes  pursuant  to  the 
terms  and  conditions  of  this  order. 
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An  Absent  Voter  has  a  Right  to  Make  Application  for  an  Absent 
Voter's  Ballot  at  Any  Time  up  to  Midnight  of  Saturday  Where  an 
•  Election  is  Held  on  Tuesday. 


No.  1586— (Opinion  Dated  November  29,  1918.) 

Hon.  E.  E.  Lindsay,  Prosecuting  Attorney,  New  Philadelphia,  Ohio. 

Dear  Sir:     Your  inquiry  of  November  12,  1918,  is  received. 

You  submit  the  following  question : 

"For  the  benefit  of  Deputy  State  Supervisors  of  Elections, 
I  would  like  for  you  to  interpret  Section  5078-1  as  to  the  latest 
date  before  a  general  election  a  person  may  apply  for  an  absent 
voter's  ballot.  In  other  words  is  Friday  or  Saturday  the  latest 
date  under  this  Section  that  an  application  may  be  made  for 
such  a  ballot  ?" 

The  act  to  which  you  refer  is  found  in  107  0.  L.,  page  52.  Sec- 
tion 5078-1  of  said  act  provides  in  part  as  follows  : 

"It  shall  be  lawful  for  any  qualified  elector  who  finds  that 
he  will  be  unavoidably  absent  from  his  home  precinct  on  the 
day  of  any  general,  special  or  primary  election  to  apply  to  the 
clerk  of  the  board  of  deputy  state  supervisors  of  elections  of 
his  home  county  in  writing  or  in  person  not  earlier  than  thirty 
days  and  not  later  than  three  days  prior  to  election  day,  stating 
the  fact  of  his  unavoidable  absence  from  his  precinct  on  elec- 
tion day  and  making  application  in  writing  for  an  absent  vo- 
ter's ballot.  *  *" 

The  phrase  to  be  construed  is  "not  later  than  three  days  prior 
to  election  day." 

The  rule  to  be  applied  in  computing  this  time  has  been  deter- 
mined by  the  Supreme  Court  in  the  case  of  State  vs.  Board  of 
Deputy  State  Supervisors  and  Inspectors  of  Elections,  93  O.  S.,  14, 
wherein  the  syllabus  reads: 

"Under  the  provisions  of  Section  5004  General  Code,  the 
period  for  filing  nominating  petitions  does  not  expire  until  the 
end  of  the  sixtieth  day  previous  to  the  day  of  election,  and  it 
is  the  duty  of  the  board  of  deputy  state  supervisors  of  elec- 
tions to  provide  opportunity  for  the  presentation  of  such  pe- 
titions up  to  midnight  of  that  day. 

"Where  a  statute  requires  that  an  act  be  performed  a 
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fixed  number  of  days  previous  to  a  specified  day,  the  last  day 
should  be  excluded  and  the  first  day  included  in  making"  the 
computation. 

"A  nominating  petition  of  one  seeking  to  qualify  as  a  can- 
didate in  an  election  to  be  held  on  November  2,  may  be  filed  a» 
late  as  September  3." 

On  page  17  of  the  opinion  Matthias  J.  cites  from  the  case  of 
Cosgriff  vs.  Election  Commissioners,  151  Cal.  407,  wherein  the 
phrase  to  be  construed  was  "not  less  than  twenty  days  before  the 
day  of  election/'  And  the  phrase  to  be  construed  in  the  above  case 
was  that  "nomination  papers  of  candidates  shall  be  filed  *  *  *  not 
less  than  sixty  days  previous  to  the  day  of  election." 

The  above  phrases  are  like  the  one  now  under  consideration 
and  in  computing  the  time,  the  last  day  shall  be  excluded  and  the 
first  day  included  in  making  the  computation.  Under  this  rule 
Monday,  where  an  election  is  held  on  Tuesday,  would  be  the  first 
day  prior  to  the  election,  Sunday  the  second  day  prior  thereto  and 
Saturday  the  third  day. 

Therefore,  an  absent  voter  has  a  right  to  make  application 
for  an  absent  voter's  ballot  at  any  time  up  to  midnight  of  Sat- 
urday, where  an  election  is  held  on  Tuesday. 


When  a  Woman  Who  is  a  Citizen  of  the  United  States,  Intermarries 
with  a  Mai|  Who  Is  Unnaturalized,  Such  Woman  Is  Thereby  Di- 
vested of  Her  Citizenship  and  She  is  no  Longer  a  Citizen  of  the 
United  States. 


No.  1568— (Opinion  Dated  November  23,  1918.) 

State  Liquor  Licensing  Board,  Columbus,  Ohio. 

Gentlemen :     I  have  your  letter  requesting  opinion  upon  an  in- 
quiry from  the  Stark  County  Liquor  Licensing  Board.    It  appears 
that  Mrs.  S.  is  a  licensee  under  the  liquor  laws  of  Ohio,  by  transfer 
of  license  from  her  husband,  Rudolph  S.,  who  was  an  American  cit- 
izen holding  a  liquor  license  and  who  died.     It  appears  further  the 
present  licensee,  Mrs.  S.,  has  now  married  an  unnaturalized  person 
by  the  name  of  W.    The  question  presented  is,  was  Mrs.  S.,   tlae 
licensee,  divested  of  her  citizenship  by  her  marriage  to  an  unnatur- 
alized man  ? 
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Article  XV.,  Section  9,  of  the  Ohio  Constitution  provides  for 
license  to  traffic  in  intoxicating  liquors  and  for  the  passage  of  li- 
cense laws  by  the  legislature.  This  Section  among  other  things 
specifically  states  that  license  to  traffic  in  intoxicating  liquors  shall 
not  be  granted  when  a  person,  who  at  the  time  of  making  applica- 
tion therefor,  is  not  a  citizen  of  the  United  States  and  of  good 
moral  character. 

Section  1261-34  General  Code,  which  was  Section  19  of  the  act 
passed  by  the  legislature  in  pursuance  of  the  constitutional  pro- 
vision for  license  to  traffic  in  intoxicating  liquors,  contains  among 
other  matters  the  constitutional  provision  that  license  shall  not  be 
granted  to  a  person  who  is  not  a  citizen  of  the  United  States  or  who 
is  not  of  good  moral  character. 

The  common  law  doctrine  was  that  no  person  by  an  act  of  his 
own,  without  the  consent  of  the  government,  could  put  aff  his  al- 
legiance and  become  an  alien,  and  prior  to  the  passage  of  the  act 
of  February  10,  1855,  marriage  had  no  effect  upon  the  citizenship 
of  a  woman. 

Following  the  British  act  of  1844,  Congress  passed  a  law 
(1855)  under  which  any  woman  capable  of  naturalization  under 
our  laws,  and  who  is  married  to  a  citizen  of  the  United  States,  was 
deemed  to  be  a  citizen  and  as  said  by  the  Supreme  Court  in  Kelley 
v.  Owen,  7  Wall,  496,  the  object  of  the  act  was  to  allow  the  citi- 
zenship of  the  wife  "to  follow  that  of  her  husband  without  the  ne- 
cessity of  any  application  for  naturalization  on  her  part."  While 
the  federal  statute  had  provided  for  naturalization  by  marriage, 
the  legislation  did  not  touch  upon  expatriation  by  marriage. 

Under  the  facts  in  the  present  case  Mrs.  S.  at  the  time  of  the 
death  of  her  husband  was  a  citizen  of  the  United  States  and  she 
would  still  remain  so  unless  her  citizenship  was  lost  by  her  mar- 
riage with  an  unnaturalized  resident  alien. 

In  Mackenzie  v.  Hare,  et  al.,  134  Pac.  714  (1913)  will  be  found 
an  illuminating  decision  on  the  question  under  consideration.  As 
stated  by  Shaw,  J.,  at  p.  714 : 

"(1)  The  status  of  persons  as  citizens  or  aliens,  respec- 
tively, is  controlled  entirely  by  the  Constitution  of  the  United 
States  and  the  acts  of  congress  passed  in  pursuance  thereof. 
We  must  look  solely  to  them  to  ascertain  whether  or  not  the 
plaintiff  is  a  citizen  and  as  such,  a  voter  entitled  to  registration. 
(2)  And  in  determining  their  meaning  and  effect  the 
state  courts  are  bound  by  the  interpretation  put  upon  them 
by  the  courts  of  the  United  States. 

"(3)     Prior  to  any  legislation  on  the  subject  by  congress, 
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there  was  some  uncertainty  and  conflict  of  authority  concern- 
ing the  right  of  expatriation.  The  question  first  arose  in  1795, 
in  Talbot  v.  Janson,  3  U.  S.  (3  Dall.)  133,  162,  1  L.  Ed.  540, 
where  Iredell,  J.,  discusses  it  at  length,  stating  his  conclusion 
to  be  that  a  citizen  could  not  denationalize  himself  without  the 
consent  of  his  government.  The  other  justices  expressed  no 
opinion  on  the  point.  Similar  views  were  stated  in  Shank  v. 
Dupont  (1830)  3  Pet.  246,  7  L.  Ed.  666;  Inglis  v.  Sailors'  Snug 
Harbour  (1830)  3  Pet.  101,  125,  7  L.  Ed.  617,  and  in  United 
States  v.  Gillies  (1815)  Pet.  C.  C.  161,  Fed.  Cases  No.  15,206. 
In  Shanks  v.  Dupont,  the  court  said,  per  Story,  J.:  'The  gen- 
eral doctrine  is  that  no  person  can,  by  any  act  of  their  own, 
without  the  consent  of  the  government,  put  off  their  allegiance, 
and  become  aliens/  And  on  this  ground  it  was  held  that  the 
marriage  of  a  woman  citizen  with  an  alien  did  not  change  her 
allegiance  to  the  United  States.  There  was  at  that  time  no 
legislation  permitting  expatriation.  In  Stoughton  v.  Taylor,  2 
Paine  C.  C.  661,  Fed.  Case  No.  7,558,  it  is  said  that  the  right  of 
expatriation  is  fundamental  and  inherent.  To  the  same  effect, 
see  Alsberry  v.  Hawkins,  39  Ky.  (1  Dana)  178,  33  Am.  Dec. 
546.  Other  state  courts  were  of  the  same  opinion.  The  denial 
of  the  right  of  voluntary  expatriation  was  somewhat  inconsist- 
ent with  the  laws  of  the  United  States  providing  for  the  natur- 
alization of  foreigners,  the  first  of  which  was  enacted  in  1779. 
Act  March  26,  1790,  c.  3,  1  Stat.  103.  The  question  was  prac- 
tically set  at  rest  by  the  act  of  July  27,  1868.  15  Stat.  223,  c. 
249;  Rev.  Stat.  U.  S.  Sec.  1999  (U.  S.  Comp.  St.  1901,  p.  1269). 
The  preamble  thereof  declares  that  the  right  of  expatriation 
is  a  natural  and  inherent  right  of  all  people.  The  body  of  the 
act  declares  further  that  any  decision  of  any  officer  of  the  gov- 
ernment denying,  restricting,  or  impairing  the  right  of  expa- 
triation is  'inconsistent  with  the  fundamental  principles  of  this 
government/  This  language  seems  to  be  but  little  more  than 
a  legislative  declaration  of  national  policy.  But  it  clearly  is 
operative  in  this,  that  it  gives  the  consent  of  the  national  gov- 
ernment to  the  expatriation  of  any  citizen  by  his  or  her  volun- 
tary act.  If  such  consent  of  the  nation  is  essential  to  a  valid 
expatriation,  this  law  is  evidence  thereof.  The  absolute  right 
of  expatriation  is  now  recognized  as  the  settled  doctrine  of  this 
country.  Browne  v.  Dexter,  66  Cal.  40,  4  Pac.  913;  Kane  v^ 
McCarthy,  63  N.  C.  302 ;  Burton  v.  Burton,  *40  N.  Y.  359 ;  1 
Abb.  Dec.  (N.  Y.)  271;  Kelly  v.  Owen,  74  U.  S.  (7  Wall.)  496, 
19  L.  Ed.  283 ;  In  re  Look  Tin  Sing  (C.  C.)  21  Fed.  905.  In  the 
case  last  cited  the  court  says :  The  United  States  recognize  the 
right  of  every  one  to  expatriate  himself  and  choose  another 
country.'  In  view  of  the  contention  to  be  hereafter  mentioned, 
it  is  to  be  noticed  that  this  case  was  decided  after  the  adoption 
of  the  fourteenth  amendment. 

"(5)     The  act  of  1855  determines  the  citizenship  of  an 


1 


260  Department  keports 

alien  woman  who  marries  a  citizen.  We  have  in  this  case  the 
converse  of  the  proposition ;  the  effect  of  the  marriage  of  a 
native  female  citizen  to  a  man  who  is  not  a  citizen,  but  is  a 
subject  of  some  other  country.  In  Pequignot  v.  Detroit  (C.  C. 
1883)  16  Fed.  211,  Judge  Brown,  afterward  Justice  of  the 
United  States  Supreme  Court,  decided  that  an  alien  woman 
who  become  a  citizen  under  the  aforesaid  act  of  1855,  by  mar- 
rying a  citizen,  and  who  was  divorced  from  that  husband,  and 
thereafter  married  an  unnaturalized  alien,  lost  her  citizenship 
by  the  last  marriage  and  again  becomes  an  alien,  although  both 
she  and  her  last  husband  continued  to  reside  in  this  country 
with  the  intention  of  remaining.  *  *" 

As  it  frequently  happened,  when  an  alien  and  a  citizen  inter- 
married, they  returned  to  reside,  either  temporarily  or  permanent- 
ly, to  the  country  of  the  alien  spouse,  which  gave  rise  to  questions 
concerning  their  rights  as  citizens  or  aliens  of  the  respective  coun- 
tries, from  which  there  have  ensued  international  disputes  to  be 
discussed  and  settled  by  diplomatic  correspondence  between  the 
United  States  and  the  foreign  country.  Under  the  different  phases 
presented  by  the  questions,  diversity  of  opinions  appeared  from 
time  to  time  in  the  correspondence  of  the  state  department,  and 
the  courts  of  this  country  held  variant  views,  as  is  shown  by  Van 
Dyne  in  his  work  on  Citizenship  of  the  United  States,  Chap.  3. 
Naturalization  by  Marriage.  As  stated  by  this  writer,  the  author- 
ity is  not  entirely  uniform,  but  the  decided  weight  of  authority 
is  to  the  effect  that  the  marriage  of  an  American  woman  to  an 
alien  confers  upon  her  the  nationality  of  her  husband  (page  138.) 

The  situation  presented  a  case  for  federal  legislation  and  the 
history  of  what  transpired  is  succinctly  stated  by  Shaw,  J.,  in 
Mackenzie  v.  Hare,  supra,  at  p.  716 : 

"*  *  All  the  courts  have  agreed,  however,  that  the  en- 
tire subject  of  naturalization  and  expatriation,  including  the 
method  by  which  each  might  or  could  be  accomplished  and 
manifested,  is  a  matter  within  the  exclusive  control  of  con- 
gress. Under  these  conditions,  the  United  States  Senate,  on 
April  13,  1906,  passed  a  joint  resolution  for  the  appointment  of 
a  commission  to  'examine  into  the  subjects  of  citizenship  of 
the  United  States,  expatriation,  and  protection  abroad,'  and 
make  a  report  with  proposals  for  legislation  thereon.  In  June, 
1906,  the  house  committee  on  foreign  affairs,  to  which  this 
resolution  had  been  referred,  requested  the  secretary  of  state 
to  select  three  men  connected  with  the  state  department,  fa- 
miliar with  the  subject,  to  investigate  and  make  the  desired 
report  and  recommendations.  In  pursuance  of  this  request, 
Hon.  Elihu  Root,  then  secretary  of  state,  directed  Mr.  James 
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B.  Scott,  solicitor  for  the  department  of  state,  Mr.  David 
Jaynes  Hill,  then  minister  to  the  Netherlands,  and  Mr.  Gail- 
lard  Hunt,  chief  of  the  passport  bureau,  to  make  an  inquiry, 
report  and  proposals  for  legislation,  as  requested.  These  gentle- 
men proceeded,  and  on  December  18,  1906,  they  made  an  elab- 
orate and  exhaustive  report  of  538  pages,  with  recommenda- 
tions for  legislation  covering  all  the  phases  of  the  subject  ex- 
cept that  of  naturalization,  which  was  already  provided  for. 
With  this  document  before  it,  congress  framed  an  act  which 
became  a  law  on  March  2, 1907.  Act  March  2, 1907,  C.  2534,  34 
Stat.  1228  (U.  S.  Comp.  St.  Supp.  1911,  p.  490.)  This  act  now 
controls  the  subject  referred  to,  including  that  involved  in  this 
case.  Section  3  thereof  is  practically  decisive  of  the  case  be- 
fore us,  and  it  is  as  follows :  'That  any  American  woman  who 
marries  a  foreigner  shall  take  the  nationality  of  her  husband. 
At  the  termination  of  the  marital  relation  she  may  resume  her 
American  citizenship,  if  abroad,  by  registering  as  an  American 
citizen  within  one  year  with  a  consul  of  the  United  States,  or 
by  returning  to  reside  in  the  United  States,  or,  if  residing  in 
the  United  States  at  the  termination  of  the  marital  relation,  by 
continuing  to  reside  therein.'  " 

At  present  the  act  of  March,  1907  (Section  3960,  page  4833, 
Vol.  4,  United  States  Compiled,  1916)  is  controlling.  Under  this 
Section  Mrs.  S.,  when  she  married  W.,  an  unnaturalized  resident 
alien,  thereupon  took  the  nationality  of  her  husband  and  ceased  to 
be  a  citizen  of  the  United  States.  She  must  bow  to  the  will  of  the 
nation  as  expressed  by  the  act  of  congress.  Said  act  of  March, 
1907,  was  held  valid  in  Mackenzie  v.  Hare  (1915),  36  Sup.  Ct.  106. 

From  what  has  been  said,  the  conclusion  is  clear  that  Mrs. 
S.  is  not  a  citizen  of  the  United  States,  and  answering  the  specific 
inquiry  it  is  my  opinion  that  she  was  divested  of  her  citizenship 
by  her  marriage  to  an  unnaturalized  resident  alien. 

A  Sheriff  Cannot  Legally  Accept  Rewards  Offered  for  the  Appre- 
hension of  Thieves  or  for  the  Recovery  of  Stolen  Property,  but 
Where  Such  Rewards  Have  Been  Accepted,  the  Sheriff  is  Under 
no  Obligation  to  Turn  the  Same  Into  the  Officers  Fee  Fund  of 
the  County. 


No.  1569— (Opinion  Dated  November  23,  1918.) 

Hon.  A.  V.  Donahey,  Auditor  of  State,  Columbus,  Ohio. 

Dear  Sir:     I  have  your  communication  in  which  you  request 
my  opinion  as  follows: 
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"The  owners  of  numerous  automobiles  which  have  been 
stolen  offered  various  rewards  for  the  apprehension  of  the 
thieves  and  the  recovery  of  the  machine, 

"May  a  sheriff,  incited  to  activity  by  the  offer  of  said  re- 
wards, legally  accept  the  same  for  any  service  rendered  in  con- 
nection with  the  apprehension  of  the  thieves  or  the  recovery 
of  the  machines  ? 

"If  you  should  hold  that  the  sheriff  may  legally  accept 
such  rewards,  is  such  money  a  perquisite  of  the  office  under 
the  provisions  of  Section  2977  General  Code,  and  should  it  be 
paid  into  his  fee  fund  ?" 

It  is  my  opinion  that  your  query  should  be  answered  in  the 
negative.  Such  an  answer  would  seem  to  be  based  upon  a  well  set- 
tled principle  of  law  as  enunciated  by  the  courts  of  our  state  as  well 
as  the  courts  of  most  of  the  other  states. 

In  Gilmore  v.  Lewis,  12  Ohio  281,  we  find  the  following  stated 

in  the  syllabus: 

"*  *  A  reward  offered  for  the  apprehension  of  a  thief, 
and  money,  cannot  be  claimed  by  a  constable,  who  arrests  the 
thief  by  virtue  of  a  warrant  delivered  to  him  for  that  purpose." 

In  the  opinion  on  p.  287,  we  find  the  following: 

"It  is  for  the  apprehension  of  the  thief,  and  seizure  of  the 
money ;  and  as  this  was  done  in  virtue  of  his  office,  the  plaintiff 
must  be  content  with  his  legal  fees,  and  the  reflection  that  he 
has  done  the  state  some  service." 

The  facts  upon  which  the  court  based  its  opinion  are  almost 
identical,  if  not  entirely  so,  with  the  facts  set  out  by  you.  You 
ask  whether  a  sheriff  might  receive  a  reward  for  the  apprehen-' 
sion  of  the  thieves  or  the  recovery  of  the  machines,  while  the  im- 
portant fact  in  Gilmore  v.  Lewis,  supra,  was  the  offer  of  a  reward 
for  the  apprehension  of  the  thief  and  seizure  of  the  money. 

In  Brown  vs.  Commissioners  of  Sandusky  County,  2  C.  C.  (N. 
S.)  381,  the  syllabus  reads  as  follows: 

"It  is  contrary  to  public  policy  and  the  law  of  this  state, 
and  generally  of  other  states,  that  an  officer  be  paid  a  reward 
for  the  performance  of  an  act  which  his  duty  as  such  officer 
requires  him  to  perform ;  and  where  a  sheriff  of  a  sister  state 
arrests  a  fugitive  from  justice  at  the  request  of  the  sheriff  of 
the  county  in  this  state  where  the  crime  was  committed,  and 
performs  no  other  duty  than  to  go  to  the  place  indicated  and 
make  the  arrest  and  hold  the  accused  until  the  arrival  of  an 
officer  from  this  state  to  whom  the  accused  is  surrendered, 
such  sheriff  does  no  more  than  is  strictly  within  the  line  of  his 
duty,  and  is  not  entitled  to  any  further  compensation  than  the 
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fees  allowed  by  law,  and  can  not  recover  from  the  commission 
ers  of  the  county  a  reward  offered  by  them  under  Section  918 
for  the  arrest  and  conviction  of  such  accused  person." 

Throop  on  Public  Officers,  Section  485,  sets  forth  the  follow- 
ing principle: 

"It  is  evident  from  what  has  been  heretofore  said,  that 
where  a  reward  has  been  offered  by  the  public  authorities  or 
by  an  individual,  for  a  service  which  is  within  the  line  of  the  of- 
ficer's duty,  he  can  not  claim  the  reward  although  he  may  have 
performed  the  service." 

In  Bank  v.  Edmund,  76  0.  S.,  396,  the  following  is  stated  in 
the  syllabus: 

"Public  policy  and  sound  morals  alike  forbid  that  a  public 
officer  should  demand  or  receive  for  services  performed  by  him 
in  the  discharge  of  official  duty,  any  other  or  further  remun- 
eration or  reward  than  that  prescribed  and  allowed  by  law. 

"The  office  of  constable  is  not  an  office  created  for  the 
private  emolument  of  the  holder.  Every  constable  is  a  con- 
servator of  the  peace,  and  it  is  his  duty,  within  his  jurisdic- 
tion, 'to  apprehend  and  bring  to  justice  all  felons  and  disturb- 
ers and  violators  of  the  criminal  laws  of  the  state,'  without 
other  reward  or  compensation  therefor  than  such  as  is  fixed 
and  allowed  by  law. 

"A  constable  who,  within  his  jurisdiction,  arrests  a  per- 
son who  has  committed  a  felony,  will,  in  making  the  arrest,  be 
presumed  and  held  to  act  in  his  official  capacity,  whether  sucli 
arrest  be  made  by  him  under,  or  without  a  warrant.    And  tlie 
law  will  not  permit  him  to  claim  that  an  arrest  made,  pursuaxrt 
to  official  duty,  was  made  by  him  in  his  individual  capacity  aa 
a  private  citizen." 

In  this  case  the  court  held  it  is  to  be  against  public  policy   stn^ 
sound  morals  for  a  public  officer  either  to  demand  or  receive  ^  *^ 
ward  for  services  performed  by  him  in  the  discharge  of  his  oflfie^   ^ 
duty. 

The  courts  of  most  of  the  other  states  are  as  strict  in  exyfo 
ing  this  principle  as  are  the  courts  of  our  state.  c- 

In  re  application  of  Russell,  51  Conn.,  577,  the  court  hel<j  ^ 
syllabus :  *^e 

"It  is  well  settled  that  a  public  officer  whose  com^ 
is  fixed  or  whose  fees  are  prescribed  by  law  can  no?  ^on 
contract  for  or  demand  a  larger  compensation  or  txij^  ^gally 
in  the  form  of  a  reward  or  in  any  other  form,  for  se^>W  lees 
dered  within  the  scope  of  his  official  duties.  v*<^s  renl 
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In  this  case  some  police  officials  arrested  certain  persons 
charged  with  crime,  while  the  said  officers  were  off  duty,  »and  hence 
in  a  strict  sense  they  owed  the  city  no  duty  or  obligation  at  that 
time.  Nevertheless  the  court  held  that  it  would  be  against  the 
spirit  of  the  law  and  of  the  ordinance  of  the  municipality  for  said 
officials  to  receive  a  reward  for  the  performance  of  duties  which 
ordinarily  devolve  upon  them. 

In  Hogan  v.  Stophlet,  179  111.,  150,  the  court  said  in  the  syl- 
labus : 

"The  compensation  of  a  sheriff  being  prescribed  by  law,  it 
is  against  public  policy  to  permit  him  to  recover  a  reward  for 
the  apprehension  in  his  own  county  of  a  person  committing  a 
felony  there,  although  he  exercises  extraordinary  diligence." 

On  p.  156  the  court  say: 

"It  is  against  public  policy  to  allow  a  man  to  recover  a  re- 
ward for  doing  his  duty  as  a  public  officer.  It  is  also  against 
public  policy  and  illegal  for  a  sheriff  to  receive,  for  services  for 
which  fixed  compensation  is  prescribed  by  law,  any  other  or 
further  fees,  although  extraordinary  diligence  may  have  been 
exercised  by  him  in  the  discharge  of  his  duties." 

To  the  same  effect  are: 

Lees  v.  Colgan,  120  Cal.,  262;  Gould  v.  County,  85  Miss. 
125 ;  Malpas  v.  Caldwell,  Governor,  70  N.  C,  130. 

In  the  light  of  all  the  above,  let  us  turn  to  our  statutes  in  or- 
der to  ascertain  what  the  duty  of  the  sheriff  is  along  the  line  sug- 
gested by  you. 

Section  2833  General  Code,  provides  in  part : 

"Each  sheriff  shall  preserve  the  public  peace  and  cause  all 
persons  guilty  of  breach  thereof,  within  his  knowledge  or  view, 
to  enter  into  recognizance  with  sureties  to  keep  the  peace  and 
to  appear  at  the  succeeding  term  of  the  common  pleas  court 
of  the  proper  county  and  commit  them  to  jail  in  case  of  re- 
fusal. *  •" 

Section  2834,  General  Code  reads  as  follows: 

"The  sheriff  shall  execute  every  summons,  order  or  other 
process,  make  return  thereof  as  required  by  law  and  exercise 
the  powers  conferred  and  perform  the  duties  enjoined  upon 
upon  him  by  statute  and  by  the  common  law." 

I  am  of  the  opinion  that  the  services  referred  to  in  your  letter 
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come  within  the  provisions  of  these  two  Sections  and  that  it  would 
be  the  duty  of  the  sheriff  of  any  county  to  exercise  the  utmost  ac- 
tivity in  the  apprehension  of  the  thieves  of  automobiles  or  the  re- 
covery of  the  property  stolen  and  hence  he  could  not  receive  extra 
compensation,  by  way  of  a  reward,  for  the  services  so  performed. 

Without  quoting  the  statutes  it  can  be  said  that  the  fees  of  the 
sheriff  for  the  performance  of  his  statutory  duties  are  specifically 
fixed  by  law.  Hence  the  principles  enunciated  by  the  courts  in  the 
above  cited  cases  cover  the  facts  set  out  by  you,  to  the  effect  that 
a  sheriff  is  not  warranted  in  law,  either  in  demanding  or  receiving 
a  reward  offered  by  the  owners  of  machines,  for  the  apprehension 
of  the  person  who  steals  the  same  and  the  return  of  the  property. 

The  answer  I  have  given  to  the  query  set  out  in  the  first  part 
of  your  communications  makes  it  unnecessary  for  me  to  answer  the 
latter  part  of  said  letter,  inasmuch  as  I  have  held  that  the  sheriff 
can  not  legally  accept  such  rewards.  Notwithstanding  he  can  not 
accept  rewards  so  offered  by  automobile  owners,  what  results  would 
follow  if  he  did  accept  them?  Would  the  money  be  considered  a 
perquisite  of  his  office  and  thus  be  paid  into  the  fee  fund  of  the 
county  under  the  provisions  of  Section  2977  General  Code?  This 
Section  reads  as  follows : 

"Section  2977.  All  the  fees,  costs,  percentages,  penalties, 
allowances  and  other  perquisites  collected  or  received  by  law 
as  compensation  for  services  by  a  county  auditor,  county  treas- 
urer, probate  judge,  sheriff,  clerk  of  courts,  or  recorder,  shall 
be  so  received  and  collected  for  the  sole  use  of  the  treasury  of 
the  county  in  which  they  are  elected  and  shall  be  held  as  pub- 
lic moneys  belonging  to  such  county  and  accounted  for  and  paid 
over  as  such  as  hereinafter  provided." 

It  will  be  noted  that  it  is  the  "fees,  costs,  percentages,  penal- 
ties, allowances  and  other  perquisites  collected  or  received  by  law 
as  compensation"  which  must  be  turned  into  the  officers'  fee 
fund  of  the  county.  The  reward  which  the  sheriff  would  receive 
would  in  no  sense  be  collected  or  received  under  the  provisions  of 
law,  as  held  in  the  first  part  of  this  opinion. 

It  is  further  to  be  noted  in  this  Section  that  it  is  the  fees,  etc. 
"collected  or  received  by  law  as  compensation  for  services"  which 
is  to  be  turned  into  the  officers'  fee  fund  of  the  county.  If  the 
sheriff  accepts  the  rewards  referred  to  by  you,  he  does  not  accept 
them  for  services  rendered  in  his  official  capacity  as  sheriff,  for  the 
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reason  that  the  statute  specifically  and  definitely  fixes  the  compen- 
sation of  the  sheriff  for  the  services  he  must  perform  by  virtue  of 
his  office. 

Hence  I  answer  specifically  that  if  the  sheriff,  notwithstand- 
ing the  principle  set  forth  in  the  first  part  of  this  opinion,  accepts 
a  reward,  he  is  not  under  obligation  to  turn  the  same  into  the  of- 
ficer's fee  fund  of  the  county. 


The  Surplus  and  Undivided  Profits  of  a  Bank  Whether  Incorpor- 
ated or  Unincorporated,  do  not  Constitute  a  Part  of  Its  Paid  in 
Capital  St6ck  for  the  Purposes  of  the  School  District  Depository 
Law. 


No.  1577— (Opinion  Dated  November  27,  1918.) 

Hon.  Dean  E.  Stanley,  Prosecuting  Attorney,  Lebannon,  Ohio. 

Dear  Sir:     I  acknowledge  receipt  of  your  letter  of  November 

12th,  requesting  my  opinion  upon  the  following  question : 

"In  fixing  the  amount  of  the  capital  of  an  incorporated 
bank  for  the  purpose  of  determining  its  eligibility  to  act  as 
school  district  depository,  is  the  surplus  fund  to  be  regarded  as 
a  part  of  the  capital?" 

You  refer  to  an  opinion  which  I  addresed  to  you  on  September 
4,  1917,  and  which  is  found  in  Volume  2  of  the  Annual  Report  of 
the  Attorney  General  for  that  year,  at  page  1658.  The  question 
which  you  submit  was  indirectly  passed  upon  in  that  opinion.  In- 
asmuch as  you  now  raise  it  independently,  however,  I  am  glad  to 
proceed  to  the  elaboration  of  my  views  thereon. 

The  only  statute  which  needs  to  be  considered  in  this  connec- 
tion is  Section  7604  of  the  General  Code,  which  provides,  in  part, 
that 

"no  bank  shall  receive  a  deposit  larger  than  the  amount  of  its 
paid  in  capital  stock.  *  *" 

In  my  opinion,  this  phrase  denotes  that  corporate  fund  which 
represents  payments  in  satisfaction  of  subscriptions  to  the  capital 
stock,  and  accordingly  excludes  all  corporate  funds  which  consist 
of  accretions  to  the  assets  of  the  corporation,  as  earnings  on  the 
business  investment,  whether  any  part  of  such  accretions  are  held 
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and  set  apart  as  not  subject  to  distribution  among  stockholders  or 
not.  In  my  opinion,  this  meaning  is  definitely  pointed  out  by  the 
use  of  the  phrase  "paid  in"  in  the  statute.  If  the  phrase  "capital 
stock"  stood  alone  some  doubt  might  be  engendered  as  to  whether 
its  meaning  would  be  that  just  indicated  or  some  broader  meaning 
which  might  include  all  or  a  greater  part  of  the  corporate  assets.  I 
think,  however,  that  the  term  "paid  in  capital  stock"  means  what 
is  defined  in  Section  3404  of  Thompson  on  Corporations,  as  follows : 

"The  capital  stock  of  a  corporation  may  be  said  to  be  the 
amount  stated  in  the  articles  of  incorporation,  and  which,  ordi- 
narily, is  to  be  subscribed  and  paid  by  those  who  wish  to  join 
in  the  enterprise  and  become  members  of  the  corporation.  *  *  * 
While  this  limitation  of  capital  prescribes  the  amount  and  sub- 
divisions of  the  respective  contributions  of  the  corporators  to 
the  common  fund,  it  also  determines  the  power  that  each  shall 
exercise  in  the  control  and  management  of  the  concern,  and 
forms  a  basis  for  the  apportionment  of  the  profits  of  the  un- 
dertaking. Thus  measured,  it  announces  to  the  community  at 
large  the  extent  of  the  means  contributed  and  enables  the  pub- 
lic to  judge  of  its  ability  to  meet  its  engagements  and  fulfil  its 
promises.  The  denominated  amount,  whether  paid  in  cash  or 
not,  usually  stands  as  a  security  for  the  promises  of  all  under- 
takings on  the  part  of  the  corporation.  As  to  the  creditors  the 
corporation  is  presumed  to  have  sought  credit  based  upon  its 
supposed  capital  actually  paid  in  or  due  from  stockholders.  *  *  * 
An  approved  definition  of  capital  stock  is  that  it  is  *  *  *  *  the 
money  contributed  by  the  corporators  to  the  capital,  and  be- 
longs to  the  corporation.  It  is  said  to  be  the  money  or  prop- 
erty put  into  the  corporate  fund  by  the  subscribers,  and  which 
fund  becomes  the  property  of  the  corporation.  *  *  *  *  The  su- 
preme court  of  New  Jersey,  in  defining  it,  said:  'The  capital 
stock  is  the  sum  fixed  by  the  charter  as  the  amount  to  be  paid 
in,  by  the  stockholders  for  the  prosecution  of  the  business  of 
the  corporation,  and  for  the  benefit  of  the  creditors  of  the  cor- 
poration.' *  *  *  It  may  be  wholly  in  cash  or  in  property,  or 
both,  which  may  be  counted  and  valued ;  but  any  surplus  which 
the  corporation  has  accumulated  and  holds  as  a  reserve  fund, 
and  any  undivided  profits  that  it  may  have,  cannot  be  regarded 
as  capital  stock." 

Many  cases  are  cited  by  the  author  of  the  above  quoted  text 
for  each  of  the  propositions  advanced  by  him.  That  principally 
cited  in  support  of  the  last  of  these  propositions  is  People  v.  Cole- 
man, 126  N.  Y.  433. 

Of  course,  decisions  are  not  lacking  in  which  the  phrase  "capi- 
tal stock"  standing  by  itself  is  held  to  mean,  as  I  have  intimated, 
something  broader  than  the  money  contributed  or  to  be  contributed 
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by  the  subscribers.  But  where  the  phrase  "paid  in"  is  used,  denot- 
ing as  it  does  the  act  of  the  subscriber  in  making  contribution  to 
the  capital,  then  no  other  meaning  than  that  which  I  have  just 
mentioned  can  be  given  to  the  phrase. 

There  would  be  no  doubt  about  this  proposition  but  for  the 
decision  of  the  Common  Pleas  Court  of  Franklin  County  in  the 
case  of  State  ex  rel  v.  Madison  Township  School  District,  15  Ohio 
Dec.  N.  P.,  720,  in  which  it  was  held  that  the  statute  under  consid- 
eration could  have  application  to  an  unincorporated  bank.  The  en- 
tire decision  of  Judge  Dillon  on  the  point  is  as  follows : 

"As  to  the  use  of  the  word  'capital  stock,'  it  is  evident  to 
me  the  meaning  of  the  legislature  was  not  to  limit  the  deposi- 
tories to  a  corporation,  but  that  the  expression  clearly  means 
'capital/  It  was  the  amount  of  the  capital,  not  the  favor  to 
corporations  that  was  expressed  by  the  legislature  by  the  lan- 
guage used.  The  other  construction  would  possibly  render  it 
unconstitutional." 

I  am,  of  course,  not  disposed  to  question  the  correctness  of  this 
holding,  which  is  to  the  effect  that  an  unincorporated  bank  may- 
have  a  capital  stock.  I  point  out  that  Judge  Dillon  ignores  the 
presence  in  the  Section  of  the  phrase  "paid  in"  in  connection  with 
"capital  stock,"  and  I  would  say  that  his  decision  goes  to.  the  very 
verge  of  the  legal  principles  involved  and  could  not  be  used  to  just- 
ify the  substitution  of  the  word  "assets"  for  the  phrase  "paid  in 
capital  stock."  Even  as  to  an  unincorporated  bank,  therefore,  it 
would  follow  that  there  must  be  some  fund  contributed  by  the  part- 
ners as  a  working  capital  on  which  business  is  to  be  done  befbre 
such  an  association  of  individuals  could  qualify  under  the  deposi- 
tory act.  It  was  so  held  by  Hon.  Timothy  S.  Hogan  in  an  opinion 
given  by  him  to  Hon.  Arthur  Van  Epp,  Prosecuting  Attorney  of 
Medina  County,  on  March  8,  1912,  (Annual  Report  of  Attorney- 
General  for  that  year,  page  1197).  In  that  opinion  it  was  held,  in 
the  face  of  the  Nisi  Prius  decision  which  has  been  cited,  that  a  so- 
called  "bank"  owned  by  a  single  individual  could  not  qualify  as  a 
depository ;  he  might  be  able  to  say  that  he  had  set  aside  a  fund  on 
which  he  would  do  the  banking  business,  but  he  could  not  have  any- 
thing that  would  satisfy  the  statutory  requirement  of  a  "paid  in 
capital  stock." 

In  an  earlier  opinion,  following  Judge  Dillon's  decision,  Mr. 
Hogan  had  held  (Annual  Report  for  the  year  1911,  page  1177)  that 
an  unincorporated  bank  "which  has  capital  invested  in  the  busi- 
ness thereof"  could  qualify  as  a  depository  on  the  basis  of  the  capi- 
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tal  so  invested.  This  holding  would  exclude  the  surplus  and  un- 
divided profits  from  consideration  in  ascertaining  the  capital,  for 
neither  such  surplus  nor  such  undivided  profits  constitutes  an  "in- 
vestment" on  the  part  of  the  members  of  the  association  or  cor- 
poration. 

In  the  previous  opinion  to  you  to  which  I  have  referred  I 
intimated  the  view  which  I  now  repeat,  namely,  that  the  surplus 
and  undivided  profits  of  a  bank,  whether  incorporated  or  unincor- 
porated, do  not  constitute  a  part  of  its  "paid  in  capital  stock"  for 
the  purposes  of  the  school  district  depository  law. 


SUPREME  COURT 


MOTION    DOCKET. 

9901.  Eli  M.  West,  receiver  of  The 
C.  D.  &  M.  Ry.  Co.,  v.  David  H.  Krenk- 
ler.  Motion  for  an  order  directing  the 
court  of  appeals  of  Marlon  county  to 
certify  its  record.    Sustained. 

9989.  The  Village  of  Terrace  Park 
v.  Louise  D.  Siefert  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Hamilton  county  to  certify  its 
record.    Overruled. 

9993.  Albert  Ruddy  v.  The  State  of 
Ohio.  Motion  for  leave  t6  file  petition 
in  error  to  the  court  of  appeals  of 
Cuyahoga  county.    Overruled. 

9994.  Matilda  Henberger  v.  Samuel 
H.  Hartman,  Extr.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Richland  county  to  certify  Its  record. 
Overruled. 

9996.  William  O.  Waddel,  Admr., 
et  al.  v.  The  Waddel  Ladies'  Home 
Association  et  al.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Marion  county  to  certify  its  record. 
Overruled. 

9997.  The  Waddel  Ladies'  Home 
Association  v.  William  O.  Waddel  et 
v.  Maurice  J.  Caldwell,  as  Treas.,  et 
court  of  appeals  of  Marion  county  to 
certify  its  record.    Overruled. 

9998.  Yee  Bow  v.  The  City  of  Cleve- 
land et  al.  Motion  by  plaintiff  for 
leave  to  file  brief  "out  of  rule"  in 
Cause  No.  16106  on  the  General  Dock- 
et.    Sustained. 

9999.  The  Columbus  Yellow  Taxi- 
cab  Co.  v.  Charles  R.  Doll,  Admr.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Franklin  county  to  cer- 
tify its  record.    Overruled. 

10000.  William  A.  Kalb  v.  George 
Domenwirth  et  al.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 


Crawford  county  to  certify  its  record. 
Overruled. 

10001.  Joseph  Hamhorst  et  al.,  as 
the  Board  of  County  Commissioners, 
etc.,  v.  Chicago  &  Erie  Railroad  Co. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Allen  county  to 
certify  Its  record.    Overruled. 

100003.  Margaret  E.  Ward,  Extri, 
al.  Motion  for  an  order  directing  the 
al.  Motion  for  an  order  directing  the 
court  of  appeals  of  Scioto  county  to 
certify  its  record.    Overruled. 

10007.  Madison  Gatton  et  al.  v. 
Henry  O.  Hess  et  al.  Motion  for  an 
order  directing  the  court '  of  appeals 
of  Richland  county  to  certify  its  rec- 
ord.   Sustained. 

GENERAL  DOCKET. 

15867.  The  Hocking  Valley  Ry.  Co. 
v.  The  Toledo  Terminal  R.  R.  Co.,  et 
al.;  Lucas.  Judgment  reversed.  Judg- 
ment for  plaintiff  in  error. 

15870.  John  M.  Warner  v.  The  Erie 
R.  R.  Co.  Cuyahoga.  Judgment  of 
court  of  appeals  modified.  Cause  re- 
manded on  authority  of  Stugard, 
Admr..  v.  Railroad,  93  Ohio  St.,  318. 

15950.  The  Euclid  Arcade  Building 
Co.  v.  The  H.  A.  Stahl  Co.  Cuyahoga. 
Judgment  of  court  of  appeals  reversed 
and  that  of  common  pleas  affirmed. 

15958.  City  of  Washington,  Ohio,  v. 
The  Public  Utilities  Commission  of 
Ohio  et  al.  Public  Utilities  Commis- 
sion.   Order  reversed. 

16037.  The  Industrial  Commission 
of  Ohio  v.  Marcus  G.  Evans,  Judge. 
In  Prohibition.    Writ  to  issue. 

16041.  State  of  Ohio  ex  rel.  Joseph 
McGhee,  Atty.  Gen.,  v.  The  Morgan 
Run  Ry.  Co.  et  al.  In  Mandamus. 
Writ  to  issue. 
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NEW     INCORPORATIONS. 

Old  Kentucky  Liquor  Co.,  Cleveland, 
$10,000.  E.  F.  Rodgers,  Joseph  J. 
Klein,  S.  M.  Davis,  S.  T.  Allen,  George 
B.  Harris. 

Direct-Sales  Co.,  Gallon,  $10,000. 
Frank  J.  Parker,  James  Rose,  J.  E. 
Casey,  Carl  J.  Gugler,  H.  Jay  Bachel- 
der. 

Pocahontas  Products  and  Sales  Co., 
Cleveland,  $15,000.  W.  M.  Miller,  F. 
L.  Miller,  Andrew  Galllni,  C.  V.  Hull, 
Helen  E.  Hull.     (Coal.) 

Tender  Grocery  Co.,  Canton,  $30,- 
000.  Peter  Tender,  Emma  P.  Tender, 
George  C.  Theophilos,  Nicholas  Rou- 
nios,  Harry  Thomas. 

State  Restaurant  Co.,  Columbus, 
$24,000.  Louis  Yee,  Yee  Yaw,  Y.  K 
Yee,  Y.  H.  Yee,  Quan  Foo,  Paul  J 
Yee,   Yee  Goan  Shoo. 

Jersey  Ice  Cream  Co.,  Marion,  $5, 
000.  George  G.  Temple,  Hattie  L.  Tern 
pie,  Grover  C.  Shaw,  Faye  Shaw,  Mrs 
Lewis  W.  Allen. 

Automotive  Manufacturing  Co.,  Day 
ton,  $10,000.  George  W.  Mearick, 
Nelson  W.  Mearick,  Harry  C.  Moore, 
Eugene  F.  Moore,  George  A.  Funkhous- 
er,  Jt.  (Manufacturing  power-driven 
machinery.) 

Hartman  Realty  Co.,  Columbus, 
$500,000.  Maribel  Hartman,  Maribel 
Hartman,  Jr.,  Henry  J.  Booth,  John  N. 
Spetnagel,  Earl  S.  Davis. 

Cambria  Coal  Co.,  Cleveland,  $300,- 
000.  "E.  S.  Wertz,  E.  K.  Geiselman,  Jo- 
seph C.  Breitenstein,  D.  E.  Wertz,  E.  J. 
Wertz. 

Townsend  Realty  Co.,  Toledo,  $10,- 
000.  Thomas  E.  Townsend,  William  C. 
Rowe,  Clara  C.  Linenkugel,  Foster  E. 
Spence,  Bertha  M.  Com p ton. 

Duff  in  Liquor  Co.,  Cleveland,  $10.- 
000.  E.  F.  Rodgers,  S.  M.  Davis,  A.  J. 
Hale,  Joseph  J.  Klein,  S.  Y.  Allen. 

Mutual  Trucking  Co.,  Cleveland, 
$15,000.  H.M.  Morris,  T  M.  Lippert,  J. 
W.  Perkins,  Nellie  I.  Diamond,  M.  L. 
Esch. 

Ohio  Exchange  Co.,  Lima,  $25,000. 
Frank  A.  Derek,  Harry  Lutz,  Fred  C. 
Geise,  True  Felger,  E.  P.  Richter. 
(Farm  products  and  farm  machinery.) 

Babcock-Wood  Investment  Co.,  War- 
ren, $15,000.     E.     W.     Farwell,    C.  S. 


Wood,  Maud  E.  Glllmer,  Hazel  Agler, 
R.  A.  Cobb. 

Market  Liquor  Co.,  Cleveland,  $10,- 
000.  E.  F.  Rodgers,  S.  M.  Davis,  S.  Y. 
Allen,  A.  J.  Hale,  S.  G.  Rogers. 

Engineering  &  Appraising  Co., 
Cleveland,  $1,000.  C.  O.  Ransom,  J.  B. 
Nicholson,  Walter  J.  James,  H.  R. 
Manchester,  Adam  Lehr,  Jr. 

Cambridge  Times  Co.,  Cambridge, 
$30,000.  F.  B.  Pierce,  Herbert  M.  My- 
ers, G.  C.  Scott,  C.  H.  Jay,  L.  H.  Blair. 

Adams  Huron  Liquor  Co.,  Toledo, 
$10,000.  Sam  Schwartzberg,  Joseph 
McDermott,  George  Feldman,  Hannah 
Feldman,  Mary  Feldman. 

American  Mortgage  Co.,  Cincinnati, 
$100,000.  Melville  Ritchie,  George  E. 
Piatt,  F.  J.  Run,  Edwards  Ritchie,  A. 
L.  Quill. 

Castalia  Agricultural  Lime  and  •Sup- 
ply Co.,  Castalia,  $5,000.  F.  C.  Pow- 
ers, L.  M.  Kirkpatrlck,  W.  S.  Kirkpat- 
rick,  F.  C.  Nolan,  James  Nolan. 

Cadillac  Liquor  Co.,  Toledo,  $25,- 
000.  Harry  Trattner,  Joseph  Tratt- 
ner,  Harry  Glick,  Marian  C.  Brodsky, 
Thomas  R.   Manton. 

C.  B.  Spencer  Mining  Co.,  Dayton, 
$20,000.  George  Unterberger,  H.  M. 
Bowlby,  Charles  B.  Spencer,  John  D. 
Weeks,   Edw.   L.   Kincaid. 

Greendale  Oil  and  Gas  Co.,  Logan, 
$90,000.  W.  G.  Stout,  J.  B.  Ellison, 
J.  T.  Hite,  W.  E.  Shaw,  S.  W.  Wright- 
sel. 

Greater  Cleveland  Realty  Co.,  Cleve- 
land, $10,000.  William  Rothenberg, 
William  R.  Miller,  Herman  Elsele,  I. 
E.  Guentzler,  C.  L.  Brueggemyer. 

Little  Hat  &  Dress  Trimming  Co., 
Cleveland,  $10,000.  Ezra  Brudno, 
Louis  J.  Schlesinger,  Reuben  Little, 
Lola  Koonce,  W.  H.  Thomas. 

Mentges  Folder  Co.,  Sidney,  $50,- 
000.  George  Mentges,  John  Mentges, 
Fred  Mentges,  Jacob  Mentges,  Wil- 
liam Blake. 

Ohio  Barrel  and  Bag  Co.,  Dayton, 
$10,000.  Charles  Zimmerman,  Albert 
Zimmerman,  Rebecca  Zimmerman, 
Nick  Reyer,  Mary  Zimmerman. 

Peerless  Candy  Co.,  Lima,  $15,000. 
C.  W.  Myers,  A.  D.  Allgier,  S.  M.  My- 
ers, E.  M.  Allgier,  Eugene  T.  Lippin- 
cott. 
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Automobile  Reglster'ng  Co.,  Cleve- 
land, $10,000.  John  M.  Davis,  George 
Jack,  Mary  J.  Davis,  James  L.  Mc- 
Fadden,  Harry  E.   Jack. 

Biltwell  Tire  and  Rubber  Co.,  Ak- 
ron, $1,500,000.  Louis  P.  Mauger,  Os- 
car D.  Miller,  William  J.  Peyser,  John 
J.  Donahue,  W.  E.  N.  Humphrey. 

Bell  Mercantile  Co.,  Manchester, 
$25,000.  Alex.  Meis,  Edward  M. 
Kleine,  Morris  Isaac,  Oscar  Levine, 
Arthur  Levine.  (General  merchan- 
dise.) 

Cornijen  Co.,  Cleveland,  $10,000. 
Edward  J.  Cass,  John  E.  Cass,  Max 
Klein,  Ray  E.  Potter,  M.  H.  Weil. 

C.  &  W.  Manufacturing  Co.,  Toledo, 
$2,000.  William  H.  Cook,  Herbert  J. 
Wright,  George  S.  Mess,  Nellie  H. 
Cook.  Ivy  I  Wright.  (Manufacturing 
and  dealing  in  brass  and  iron.) 

Electric  Supply  Co.,  Toledo,  $50,000. 
Frederick  E.  LaFrance,  Nathan  C. 
Goldman,  Samuel  Spiro,  F.  E.  En- 
right,  H.  L.  Gibbard. 

Gordon  Square  Theater  Co.,  Cleve- 
land, $10,000.  James  E.  Scoville,  Geo. 
T.  Sharp,  Grace  A.  Scoville,  Bessie  B. 
Sharp,  William  F.  Kees. 

Gaeth  Motor  Co.,  Cleveland,  $10,000. 
Paul  Gaeth,  Gertrude  Gaeth,  Elfrida 
Gaeth,  William  F.  Kees,  Amy  P.  How- 
ell. 

Industrial  Valley  Realty  Co., 
Younlgstown,  $10,000.  Domenick  A. 
Montani,  Rocco  A.  Montani,  Anthony 
C.  Montanf,  Richard  W.  Wilkerson, 
Gieuseppe  Travaglini. 

Kohl-Benn  Tractor  Co.,  Cleveland, 
$100,000.  Edward  Kohl,  John  B.  Benn, 
Thomas  B.  Fox,  Edmund  B.  Haserodt, 
R.  E.  Mollenkopf. 

Lucas  Mining  Co.,  Toledo,  $50,000. 
Charles  F.  Chapman,  Newton  A. 
Tracy,  Edward  W.  Kelsey,  Jr.,  Ran- 
dolph P.  Whitehead.  Webb  O.  Schwen. 

Modern  Household  Sales  Co.,  Cleve- 
land, $10,000.  E.  O.  Saeltzer,  Harrison 
L.  Whiteman,  David  E.  Evans,  C.  S. 
Bogan,  Thomas  D.  Russell. 

S.  and  S.  Theater  Co.,  Cleveland, 
$50,000.  George  T.  Sharp,  James  E. 
Scoville,  Grace  A.  Scoville,  Bessie  B. 
Sharp,  William  F.  Kees. 

Scouten  Furniture  Exchange  Co., 
Toledo,  $10,000.  Mart!n  D.  Scouten, 
George  A.  White,  Olivia  Verrell,  Em- 
mett  C.  Say  lea,  Jake  Diamond. 

National  Highway  Sales  Co.,  Cleve- 
land, $50,000.  C.  R.  Cross,  Edward 
C.  Daoust,  Trafton  M.  Dye,  Sydney  A. 
Davies,  M.  I.  Buelow. 

Bradford    Building      Co.,    Bradford, 


$25,000.  J.  E.  Duter,  John  T.  Arnold. 
A.  R.  Patty,  L.  E.  Harvey,  J.  W.  Rom 
son. 

F.  W.  Davis  Grocery  Co.,  Dayton, 
$50,000.  Frederick  W.  Davis,  Joseph 
Bradford  Coolidge,  John  Q.  A.  John 
son,  Jr.,  B.  D.  Moore,  Nellie  Mc- 
Grath. 

Federal  Distributing  Co.,  Cincinnati. 
$100,000.  W.  G.  Gustetter,  G.  A.  Sher- 
man, C.  McCarty,  R.  Frank,  Lawrence 
Strauss.     (Liquor  business. 

Dalton  Coal  Mining  Co.,  East  Green 
ville,  $85,000.  George  A.  Enos,  Fred 
S.  McConnell,  E.  J.  Underhill,  R.  X. 
Koob,  Harry  Abels. 

McPike-Gardiner     Investment     Cc 

Increases 

Colonnade  Co.,  Cleveland,  $100,000 
to  $500,000. 

State  Finance  Co.,  Wheeling,  W.  Va.. 
$15,000  to  $25,000. 

Huff  Run  Coal  Co.,  Canton,  $50,000 
to  $100,000. 

Fomica  Insulation  Co.,  Cincinnati, 
$15,000  to  $50,000. 

Ross-Willoughby  Co.,  Columbus. 
$60,000  to  $100,000. 

Wellman-Seaver-Morgan  Co.,  Cleve- 
land. $2,000,000  to  $8,000,000. 

Hower  Co.,  Akron,  $75,000  to  $150,- 
000. 

Ohio  Trucking  Co.,  Cleveland,  $10.- 
000  to  $100,000. 

Commercial  Bank  Co.,  Wooster, 
$50,000  to  $150,000. 

Bolton-Pratt  Construction  Co., 
Cleveland,  $10,000  to  $25,000. 

Conneaut  Woolen  Mills  Co.,  Cleve- 
land, $100,000  to  $200,000. 

Cleveland  Woodmen  of  the  World 
Building  Co.,  Cleveland,  $15,000  to 
$200,000. 

Fashion  Co.,  Columbus,  $100,000  to 
$110,000. 

Lincoln  Coal  Co.,  Cincinnati,  $125,- 
000  to  $250,000. 

Ukraina  Ruthenian  Building  and 
Loan  Association,  Cleveland,  $100,000 
to  $1,000,000. 

Coshocton  Glove  Co.,  Coshocton, 
$400,000  to  $1,000,000. 

Miami  Butterine  Co.,  Cincinnati, 
$30,000  to  $45,000. 

Ohio  Happy  Farmer  Tractor  Co., 
Bucyrus,  $20,000  to  $40,000. 

Decreases 

Elyria  Theatres  Co.,  Elyria,  $200.- 
000  to  $70,000. 

M.  Hommel  Wine  Co.,  Sandusky, 
$100,000  to  $25,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1557 — In  the  Matter  of  the  Application  of  Norfolk  &  Western 
Railway  Company  for  An  Order  Authorizing  Such  Corporation 
to  Issue  Convertible  Debenture  Bonds  and  Capital  Stock  for  Con- 
version.— Prayer  Granted. 


(Dated  December  6,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  Norfolk  and  Western 
Railway  Company,  (a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Virginia  and  duly  authorized  to  do  business 
in  the  State  of  Ohio),  asking,  primarily,  the  consent  and  authority 
of  this  commission  to  issue  $18,347,000.00,  principal  sum,  of  ten- 
year  six  per  cent  convertible  bonds,  the  proceeds  arising  from  the 
sale  thereof  to  be  applied  toward  (1)  the  reimbursement  of  appli- 
cant's treasury  for  the  sum  of  $19,745,483.96  (not  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness)  ex- 
pended therefrom,  to  September  30,  1918,  for  the  acquisition  of 
property  and  equipment,  the  payment  and  discharge  of  obligations, 
and  the  construction  of  additions,  extensions  and  improvements  to 
its  facilities,  and  (2)  the  payment  for  other  additions  to  its  prop- 
erty and  facilities  and  of  obligations,  to  be  made  and  to  mature 
from  and  after  said  thirtieth  day  of  September,  1918,  the  total 
estimated  amount  of  which  is  the  sum  of  $15,060,516.04 ;  and,  sec- 
ondarily, the  consent  and  authority  of  this  commission,  to  issue, 
for  the  conversion  of  said  bonds  at  par,  when  and  as  the  name  may 
be  presented,  common  capital  stock  of  the  total  par  value  of  $18,- 
347,000.00. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  within  the  period  of  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein  and  to  the  thir- 
tieth day  of  September,  1918,  there  was  actually  expended 
from  applicant's  treasury  for  the  acquisition  of  property,  the 
payment  and  discharge  of  matured  lawful  obligations  and  the 
construction,  completion,  extension  and  improvement  of  its 
facilities,  the  sum  of  $19,745,483.96,  which  was  not  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness. 
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(2)  That  from  and  after  said  thirtieth  day  of  Septem- 
ber, 1918,  the  applicant  has  provided,  or  has  in  contemplation 
the  provision  of  other  additions,  extensions  and  improvements 
to  its  facilities,  and  the  payment  and  discharge  of  maturing 
obligations,  the  total  cost  of  which  will  be  not  less  than  the 
sum  of  $15,080,516.04. 

(3)  That  the  issue  of  applicant's  said  bonds  is  reason- 
ably required,  and  the  money  to  be  procured  thereby  necessary 
for  the  partial  reimbursement  of  applicant's  treasury  for  said 
moneys  (not  procured  by  the  issue  of  stock,  bonds,  notes  .or 
other  evidences  of  indebtedness)  so  expended  as  aforesaid 
and  to  provide  for  said  discharge  or  refunding  of  applicant's 
said  maturing  obligations,  and  for  the  construction,  comple- 
tion, extension  and  improvement  of  its  facilities  and  the  main- 
tenance and  improvement  of  its  service. 

(4)  That  the  issue  of  an  equivalent  amount  of  appli- 
cant's common  capital  stock  is  reasonably  required  and  neces- 
sary for  the  reorganization  and  readjustment  of  applicant's 
said  indebtedness  to  be  evidenced  by  said  bonds. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  bonds  and  capital  stock  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  the  said  Norfolk  and  Western  Railway  Com- 
pany be,  and  hereby  it  is,  authorized  to  issue  its  ten-year,  six  per 
cent  convertible  debenture  bonds  of  the  principal  sum  of  eighteen 
million,  three  hundred  and  forty-seven  thousand  dollars,  ($18,347,- 
000.00),  and  that  said  bonds  be  sold  for  the  highest  price  obtain- 
able, but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit :  To  be  applied  (a)  toward  the  reimbursement  of  ap- 
plicant's treasury  for  the  sum  of  $19,745,483.96  (not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness) 
actually  expended  therefrom,  within  the  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein  and  to  the  thirtieth 
day  of  September,  1918,  for  the  acquisition  of  property  and  facili- 
ties, the  payment  and  discharge  of  matured  obligations,  and  the 
construction,  completion,  extension  and  improvement  of  its  facili- 
ties, and  (b)  toward  the  payment  of  obligations  to  mature,  and  the 
provision  of  other  additions,  extensions  and  improvements  to  fa- 
cilities, from  and  after  September  30,  1918,  the  estimated  cost  of 
which  is  the  sum  of  $15,080,516.04.    It  is  further 

Ordered,   That  the  said  Norfolk  and  Western  Railway  Com- 
pany be,  and  hereby  it  is  further  authorized  to  issue  common  cap- 
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ital  stock  of  the  total  par  value  of  eighteen  million,  three  hundred 
and  forty-seven  thousand  dollars  ($18,347,000.00) .    It  is  further 

Ordered,  That  said  capital  stock  be,  when  and  as  the  afore- 
said convertible  bonds,  or  any  part  thereof,  are  presented  for  con- 
version, issued,  so  fully  paid  and  at  par,  in  equal  exchange  for  ap- 
plicant's said  convertible  bonds,  which  bonds  shall,  thereupon,  be 
canceled.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  com- 
mission, semi-annually,  within  15  days  after  the  close  of  each  cal- 
endar, semi-annual  period,  of  the  issue  and  disposition  of  its  said 
bonds ;  the  expenditure  of  the  proceeds  thereof,  and  the  issue  and 
disposition  of  its  capital  stock  pursuant  to  the  terms  and  condi- 
tions of  this  order. 


No.  155ft— In  the  Matter  of  the  Application  of  The  Trumbull  Public 
Service  Company  for  Authority  to  Issue,  Sell  and  Deliver  $1,- 
200,000  Par  Value  of  Its  Three- Year,  Seven  Per  Cent  Mortgage 
Notes. — Prayer  Granted. 


(Dated  December  7,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  The  Trumbull  Public 
Service  Company,  (a  corporation  organized  and  existing  under  the 
laws  of  Ohio),  asking  the  consent  and  authority  of  the  commission 
to  issue  and  sell  $1,200,000.00,  principal  amount,  of  three-year, 
seven  per  cent  mortgage  notes,  the  proceeds  thereof  to  be  applied 
toward  the  reimbursement  of  its  treasury  for  moneys,  not  secured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, actually  expended  therefrom,  within  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein,  for  the  construction 
of  additions,  extensions  and  improvements  to  its  facilities  and  for 
the  payment  and  discharge  or  lawful  refunding  of  certain  matured 
obligations  through  its  sinking  fund. 

The  commission,  being  full  advised  in  the  premises,  finds : 

(1)  That  within  the  period  of  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein  and  ended  on 
the  thirty-first  day  of  October,  1918,  the  applicant  actually 
expended  from  its  treasury  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities  and  the  payment 
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and  discharge  or  reorganization  and  readjustment  of  its  law- 
ful obligations,  the  sum  of  $1,203,756.23,  none  of  which  was 
procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness. 

(2)  That  the  issue  of  applicant's  said  notes  is  reasonably 
required  and  the  money  to  be  procured  thereby  reasonably  re- 
quired and  necessary  for  the  reimbursement  of  its  treasury 
for  the  moneys  so  expended  therefrom  as  aforesaid. 

(3)  That  the  applicant,  now  having  issued  and  outstand- 
ing capital  stocks  of  the  total  par  value  of  $1,700,000.00  and 
bonds  of  the  total  principal  sum  of  $1,136,1000.00,  the  issue  of 
$536,100.00,  principal  amount,  of  said  notes  in  excess  of  ap- 
plicant's said  outstanding  capital  stock,  and  the  expenditure 
of  the  proceeds  of  such  excess  should  be  specifically  consented 
to,  authorized  and  approved. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  notes  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Trumbull  Public  Service  Company  be. 
and  hereby  it  is  authorized  to  issue  its  three-year,  seven  per  cent 
mortgage  notes  of  the  total  principal  sum  of  one  million,  two  hun- 
dred thousand  dollars  ($1,200,000.00),  and  that  said  notes  be  sold 
for  the  highest  price  obtainable  but  for  not  less  than  ninety  (90) 
percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  notes 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  $536,100.00,  principal  amount  of 
said  notes  in  excess  of  applicant's  issued  and  outstanding  capital 
stocks,  and  the  expenditure  of  the  proceeds  of  such  excess  pur- 
suant to  the  terms  and  conditions  of  this  order,  be,  and  hereby  they 
are  specifically  consented  to,  authorized  and  approved.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  notes 
be  devoted  to  and  used  for  the  following  purpose  and  no  other,  to- 
wit:  Applied  toward  the  reimbursement  of  applicant's  treasury 
for  the  sum  of  $1,203,756.23,  not  secured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  actually  expended 
therefrom  within  the  five  years  next  preceding  the  date  of  the  filing 
of  the  application  herein  and  to  and  including  October  31,  1918, 
for  the  construction,  completion,  extension  and  improvement  of  its 
facilities,  and  the  payment  and  discharge  or  lawful  refunding  of 
matured  obligations  through  the  sinking  fund,  as  more  fully  set 


Public  Utilities  Commission  277 

out  in  the  application  herein  and  the  testimony  submitted  upon  the 
hearing  hereof.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  notes  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order. 


No.  1559 — In  the  Matter  of  Che  Application  of  The  Ohio  State  Tele- 
phone Company  for  Authority  to  Issue  and  Sell  $1,300,000.00  of 
Four- Year,  Convertible  Seven  Per  Cent  Gold  Notes. — Prayer 
Granted. 


(Dated  December  2,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  application  of  The  Ohio  State  Tele- 
phone Company,  (a  corporation  organized  and  existing  under  the 
laws  of  Ohio) ,  asking  the  consent  and  authority  of  this  commission, 
primarily,  to  issue  and  sell  one  million,  three  hundred  thousand 
dollars,  principal  sum,  of  four-year,  seven  per  cent,  convertible  gold 
notes,  the  proceeds  thereof  to  be  used,  (a)  to  pay  and  discharge 
$200,000.00  principal  amount,  of  six  per  cent  mortgage  bonds  of 
The  Youngstown  Telephone  Company  (one  of  the  companies  con- 
solidated as  The  Ohio  State  Telephone  Company),  falling  due  Sep- 
tember 1,  1919,  the  payment  of  which  was  guaranteed  by  applicant 
at  the  time  of  such  consolidation,  and  (b)  to  pay,  in  part,  appli- 
cant's indebtedness,  incurred  between  the  dates  July  23,  1914,  and 
August  1,  1918,  for  and  on  account  of  the  extension  and  improve- 
ment of  its  facilities;  and,  secondarily,  asking  consent  to  provide 
for  the  conversion  of  such  notes  by  issuing  $1,300,000.00  seven  per 
cent  preferred  capital  stock  and  not  exceeding  $1,406,000.00  re- 
funding and  consolidated  mortgage,  30-year,  five  per  cent  bonds, 
dated  July  1,  1914,  the  holders  and  owners  of  said  notes  possessing 
the  option  to  convert  the  same,  at  par,  into  said  preferred  stock  at 
any  time  after  January  1,  1921,  and  not  later  than  the  maturity 
date  of  the  notes,  or,  on  a  basis  of  92*4  for  said  bonds  and  par  for 
the  notes,  into  applicant's  said  refunding  and  consolidated  mort- 
gage bonds  at  any  time  after  July  1,  1922,  and  not  later  than  the 
maturity  date  of  said  notes. 
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The  commission,  being  fully  advised  in  the  premises,  finds ; 

(1)  That  $200,000.00,  principal  sum,  of  mortgage  bonds 
of  The  Youngstown  Telephone  Company,  the  payment  of 
which  was  guaranteed  by  the  applicant,  mature  September  1, 
1919,  and,  on  said  date,  must  be  paid  and  discharged,  or  re- 
funded. 

(2)  That,  within  the  period,  July  23,  1914,  to  August  1, 
1918,  the  applicant  actually  incurred  an  indebtedness,  for  and 
on  account  of  the  construction,  completion,  extensions  and  im- 
provement of  its  facilities,  in  the  amount  of  $2,167,875.73. 

(3)  That  the  issue  of  applicant's  said  convertible  notes 
is  reasonably  required,  and  the  njoney  to  be  procured  thereby 
necessary  for  the  payment  and  discharge  or  refunding  and  re- 
adjustment of  applicant's  aforesaid  lawful  indebtedness. 

(4)  That  the  applicant,  now  having  a  bonded  indebted- 
ness outstanding  in  excess  of  its  outstanding  capital  stock, 
the  issue  of  said  notes  in  excess  of  its  outstanding  capital 
stock,  and  the  expenditure  of  the  proceeds  thereof  should  be 
specifically  consented  to,  authorized  and  approved. 

(5)  That,  for  the  readjustment  and  reorganization  of 
applicant's  indebtedness,  represented  by  said  notes,  the  issue 
of  all  or  a  part  of  $1,200,000.00  par  value,  of  preferred  capital 
stock,  and,  or,  all  or  a  part  of  $1,406,000.00,  principal  sum,  of 
its  refunding  and  consolidated  mortgage  bonds,  as  the  holders 
and  owners  of  said  notes  may  exercise  their  options  for  conver- 
sion, also  is  reasonably  required  and  necessary. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  notes,  preferred  capital  stock  and  bonds  should  be 
granted.    It  is,  therefore, 

Ordered,  That  said  The  Ohio  State  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  four-year,  seven  per  cent, 
convertible  gold  notes  of  the  principal  sum  of  one  million,  three 
hundred  thousand  dollars  ($1,300,000.00),  and  that  said  notes  be 
sold  for  the  highest  price  obtainable  but  for  not  less  than  95  per 
centum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  notes 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
notes  be  used  (1)  to  pay  and  discharge  the  $200,000.00  principal 
sum,  of  six  per  cent  mortgage  bonds  of  The  Youngstown  Telephone 
Company,  the  payment  of  which  was  guaranteed  by  the  applicant, 
and  (2)  applied  toward  the  payment  and  discharge  of  applicant's 
indebtedness  in  the  sum  of  $2,167,675.73,  incurred  for  and  on  ac- 
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count  of  the  construction,  completion,  extension  and  improvement 
of  its  facilities  between  the  dates  July  23, 1914,  and  August  1, 1918, 
as  more  fully  set  forth  m  the  detailed  statement,  marked  "Exhibit 
A"  appended  to  the  application  herein,  which  hereby  is  made  a  part 
of  this  order  by  reference,  and  used  for  no  other  purpose  whatso- 
ever.   It  is  further 

Ordered,  That  the  issue  of  said  notes  in  excess  of  applicant's 
outstanding  capital  stock,  and  the  expenditure  of  the  proceeds  of 
such  excess,  as  hereinbefore  prescribed,  be,  and  hereby  they  are 
specifically  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That,  forthwith  upon  the  payment  of  any  of  said 
bonds  of  The  Youngstown  Telephone  Company,  the  same  be  ren- 
dered non-negotiable  and,  upon  the  payment  of  the  whole  thereof, 
cancelled  and  destroyed.    It  is  further 

Ordered,  That  said  The  Ohio  State  Telephone  Company  be, 
and  hereby  it  is  further  authorized  to  issue,  for  the  purpose  and 
in  the  manner  hereinafter  prescribed,  its  seven  per  cent  preferred 
capital  stock  of  the  total  par  value  of  one  million,  three  hundred 
thousand  dollars  ($1,300,000.00)  and  not  exceeding  one  million, 
four  hundred  and  six  thousand  dollars  ($1,406,000.00)  principal 
sum,  of  the  refunding  and  consolidated  mortgage,  thirty-year,  five 
per  cent  bonds,  dated  July  1,  1914.    It  is  further 

Ordered,  That  said  preferred  stock  be  held  in  the  treasury  for 
exchange  at  par,  for  applicant's  aforesaid  notes,  when  and  as  the 
same  may  be  presented  for  such  conversion  by  the  holders  or  own- 
ers thereof  under  the  option  provided  therein,  and  that  said  bonds 
be  deposited  with  the  trustee  for  exchange,  upon  the  basis  of  92^ 
for  such  bonds  and  par  for  the  notes,  when  and  as  the  same  may 
be  presented  for  such  conversion  by  the  holders  or  owners  thereof 
under  the  alternative  option  provided  therein;  provided  that  all 
authority  granted  in  the  next  preceding  section  of  this  order  which 
shall  not  have  been  exercised  on  or  before  the  first  day  of  January, 
1923,  shall  thereupon  forthwith  expire.    It  is  further 

Ordered,  That  the  discount  arising  from  the  issue  of  any  of 
said  bonds  at  the  discount  hereinbefore  provided,  shall  be  amortized 
pursuant  to  the  rules  and  regulations  heretofore  prescribed  by  this 
commission.    It  is  further 

Ordered,  That,  forthwith  upon  the  conversion  of  any  of  said 
notes,  as  hereinbefore  provided,  the  same  shall  be  cancelled.  It  is 
further 

Ordered,    That  the  applicant  make  verified  report  to  this  com- 
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mission  quarterly,  (1)  of  the  issue  of  notes,  preferred  stock  and 
bonds  under  the  authority  herein  granted ;  (2)  the  expenditure  of 
the  proceeds  of  said  notes;  (3)  the  status  of  said  preferred  stock 
and  bonds  as  held  for  conversion  purposes ;  (4)  the  amount  of  notes 
converted  and  the  preferred  stock  or  bonds  issued  in  lieu  thereof; 
(5)  the  cancellation  of  such  notes  so  converted,  and  (6)  at  the  ma- 
turity of  said  notes,  the  status  of  the  preferred  stock  and  bonds 
not  used  for  such  conversion,  that  the  unexercised  authority  herein 
granted  may  then  be  rescinded. 


ATTORNEY  GENERAL 


Both  the  Tax  Levying  Provisions  of  the  Municipal  Code  and  the  Sub- 
sequent and  Controlling  Provisions  of  the  Smith  Law  Have  the  Ef- 
fect of  Dedicating  the  Levies  for  a  Particular  Year  to  the  Ex- 
penditures of  That  Year.  The  Fiscal  Year  of  a  Municipal  Corpor- 
ation Begins  and  Ends  on  the  First  Day  of  January,  and  the  Feb- 
ruary Tax  Settlement  of  a  Given  Year  is  for  the  Purpose  of  Run- 
ning the  Government  of  the  City  for  the  First  Half  of  the  Calendar 
Year  in  Which  it  Occurs.  Under  All  the  Sections  in  Pari  Materia 
Money  May  Not  be  Borrowed  by  a  Municipal  Corporation  in  One 
Fiscal  Year  in  Anticipation  of  a  Tax  Settlement  Which  Belongs  to 
°  Succeeding  Fiscal  Year,  and  Applied  to  the  Needs  of  the  Mu- 
nicipality for  the  Year  in  Which  the  Borrowing  is  Made.  Certifi- 
cates of  Indebtedness  Cannot  Therefore  be  Issued  Under  Section 

3913,  General  Code,  in  One  Fiscal  Year  in  Anticipation  of  Tax 
Collections  for  a  Succeeding  Fiscal  Year. 


No.  1588— (Opinion  Dated  December  4,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  I  have  letters  from  you  under  recent  dates  rais- 
ing the  same  general  question,  which  may  be  phrased  as  follows : 

May  the  council  of  a  municipal  corporation  under  favor 
of  Section  3913  General  Code  lawfully  issue  certificates  of  in- 
debtedness against  the  tax  collection  for  the  first  half  of  a 
given  year,  and  apply  the  proceeds  to  defray  current  expenses 
of  the  preceding  fiscal  year? 

It  appears  that  this  practice  has  grown  up  to  a  considerable  ex- 
tent within  the  past  year  or  so  and  that,  doubt  existing  in  your  minds 
as  to  its  legality,  you  desire  my  opinion  as  a  guide  for  the  future. 

Section  3913  General  Code  provides  as  follows  : 

"In  anticipation  of  the  general  revenue  fund  in  any  fiscal 
year,  such  corporations  may  borrow  money  and  issue  certifi- 
cates of  indebtedness  therefor,  signed  as  municipal  bonds  are 
signed,  but  no  loans  shall  be  made  to  exceed  the  amount  esti- 
mated to  be  received  from  taxes  and  revenues  at  the  next 
semi-annual  settlement  of  tax  collections  for  such  fund,  after 
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deducting  all  advances.  The  sums  so  anticipated  shall  be 
deemed  appropriated  for  the  payment  of  such  certificates  at 
maturity.  The  certificates  shall  not  run  for  a  longer  period 
than  six  months,  nor  bear  a  greater  rate  of  interest  than  six 
per  cent,  and  shall  not  be  sold  for  less  than  par  with  accrued 
interest." 

The  Section  as  I  have  quoted  it  was  enacted  as  a  part  of  the  Mu- 
nicipal Code  of  1902  (Section  95-96  O.  L.,  51.)  Prior  to  that  time 
Section  2700  Revised  Statutes  had  contained  a  similar  provision.  It 
provided  as  follows : 

"Loans  may  be  made  by  municipal  corporations  in  antici- 
pation of  the  general  revenue  fund ;  but  the  aggregate  amount 
of  such  loans  in  any  fiscal  year  shall  not  exceed,  *  *  in  a  vil- 
lage, fifteen  thousand  dollars,  in  a  city  of  the  second  class, 
fifty  thousand  dollars,  in  a  city  of  the  third  grade  of  the  first 
class,  one  hundred  thousand  dollars,  and  in  any  other  city  of 
the  first  class  two  hundred  thousand  dollars;  provided,  how- 
ever, that  no  new  loans  shall  be  made  until  the  loan  previously 
made  under  this  Section  has  been  fully  paid  and  canceled ;  and 
provided  further,  that  no  loan  as  aforesaid  shall  be  made  dur- 
ing any  fiscal  year  in  anticipation  of  such  fund  exceeding  the 
amount  of  taxes,  and  revenue  from  other  sources,  due  and  pay- 
able into  the  fund  for  the  fiscal  year." 

Had  your  question  arisen  under  Section  2700,  Revised  Statutes, 
its  answer  would  be  pretty  obvious.  The  borrowing  power  therein 
provided  for  was  intended  as  an  expedient  whereby  money  actually 
levied  for  the  purposes  of  a  given  fiscal  year  could  during  that  year 
be  brought  into  the  treasury  in  advance  of  its  collection,  and  applied 
to  the  proper  purposes  for  which  it  had  been  levied.  Section  2700, 
Revised  Statutes,  was  never  intended  as  a  means  whereby  revenues 
levied  for  a  subsequent  year  could  be  applied  to  the  needs  of  a  cur- 
rent year. 

Putting  it  in  another  way:     That  Section  did   not   afford  a 

method  of  borrowing  money  for  real  deficiencies,  but  only  a  method 

of  bringing  estimated  revenues  into  the  treasury  in  advance  of 

their  collection  for  expenditure  for  the  purposes  for  which  they 

had  been  levied.    This  is  made  clear  by  the  whole  tenor  of  Section 

2700,  Revised  Statutes,  and  particularly  by  the  following  language 

thereof : 

(1)  First,  the  amount  was  limited  not  only  by  the  pre- 
cise enumeration  of  the  various  classes  of  municipalities,  but 
also  by  the  amount  payable  into  the  fund  "for  the  fiscal  year." 
That  is,  at  a  time  in  the  fiscal  year  when  no  more  revenue  re- 
mained payable  into  the  general  revenue  fund  for  that  year. 
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the  last  tax  collection  for  that  year  having  been  made  and  no 
miscellaneous  revenues  being  in  sight,  this  limitation  would 
prevent  the  making  of  loans. 

(2)  The  very  word  "anticipation"  carries  something  of 
the  same  idea.  While  I  am  unable  to  find  any  judicial  defini- 
tion of  this  word  in  a  context  like  the  one  now  under  consider- 
ation, it  seems  to  me  that  its  use  implies  that  the  revenues 
anticipated  are  to  be  expended  for  the  purposes  for  which  they 
were  levied. 

The  practice  of  issuing  bonds  or  notes  in  anticipation  of  special 
taxes  is  well  established  in  the  statutory  law  of  this  state,  espe- 
cially with  regard  to  counties.  I  would  have  no  difficulty  in  holding 
as  to  a  special  tax  that  a  loan  made  in  anticipation  of  it  could  not 
be  expended  for  any  other  purpose  than  that  for  which  the  tax  is 
levied.  Now,  in  a  sense,  all  tax  levies  are  special ;  that  is,  they  all 
relate  to  the  expenditures  to  be  made  in  a  particular  year.  But 
whether  or  not  it  is  accurate  to  speak  of  a  general  tax  levy  as 
special  in  this  sense  for  every  purpose,  Section  2700,  Revised 
Statutes,  clearly  made  them  so  for  its  purpose. 

This  was  the  view  apparently  taken  of  Section  2700  by  the 
Circuit  Court  of  Warren  county  in  Dunham  v.  Opes,  3  C.  C,  274, 
282,  in  the  opinion  in  which  the  following  dictum  is  found : 

"We  took  it  for  granted  that  this  Section  (2700  R.  S.) 
which  allows  loans  to  be  made  in  anticipation  of  the  general 
revenue  fund  levied  for  the  current  year  related  to  the  same 
fund  for  which  the  council  of  a  village,  under  the  provisions 
of  Section  2682  was  authorized  to  levy  a  tax  *  *  'for  the  gen- 
eral purposes  of  the  corporation'  *  *  and  distinguished  from 
those  taxes  which  it  was  authorized  to  levy  for  any  of  the  pur- 
poses mentioned  in  Section  2683.  *  *  *" 

It  must  be  conceded,  of  course,  that  Section  3913,  General 
Code,  as  adopted  in  1902  and  since  codified,  is  dissimilar  in  phrase- 
ology to  Section  2700,  Revised  Statutes,  and  can  not  be  considered 
as  a  mere  revision  or  codification  of  it ;  yet  I  think  the  same  essen- 
tial meaning  is  carried  by  Section  3913,  General  Code,  as  was  ex- 
pressed in  Section  2700  Revised  Statutes. 

In  the  first  place,  we  have  again  the  phrase  "in  anticipation," 
which,  as  I  see  it,  implies  that  which  I  have  previously  expressed. 

I  may  add  at  this  point  that  neither  Section  3913  General 
Code,  nor  Section  2700  Revised  Statutes,  contains  any  explicit  ex- 
pression regarding  the  purpose  for  which  the  loans  may  be  made. 
Yet  it  would  not  be  claimed,  of  course,  that  such  loans  might  be 
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made  for  any  municipal  purpose,  and  indeed  this  was  one  of  the 
points  directly  involved  in  Dunham  v.  Opes,  supra,  arising  under 
Section  2700  Revised  Statutes.  On  the  contrary,  it  would  have  to 
be  conceded  that  the  purpose  for  which  th€  loan  is  made  must  be 
one  which  at  least  pertains  to  the  general  revenue  fund  of  the  mu- 
nicipality, that  is  to  say,  it  would  not  be  lawful  to  borrow  money 
in  anticipation  of  the  general  revenue  fund  and  expend  it  for  a  spe- 
cial purpose  outside  the  pale  of  the  general  revenue  fund.  But  I 
think,  as  I  have  already  stated,  that  more  is  implied  here,  not  by 
the  word  "anticipation"  itself,  but  by  the  phrase  "in  any  fiscal 
year"  which  immediately  follows  the  phrase  "general  revenue 
fund"  in  the  first  clause  of  Section  3913.  What  may  be  antici- 
pated? Not  the  general  revenue  fund  as  a  continuous  fund,  but 
that  fund  "in  any  fiscal  year."  In  other  words,  the  general  revenue 
fund  for  each  fiscal  year  is  considered  as  a  special  and  distinct  sub- 
ject of  anticipation  for  the  purpose  of  Section  3913. 

We  have  it,  then,  that  the  word  "anticipation"  expresses  the 
purpose  for  which  the  borrowing  may  be  made  and  means  that  the 
loan  may  be  made  for  any  purpose  for  which,  the  anticipated  rev- 
enues could  be  expended  lawfully ;  we  have  it  also  that  the  revenues 
to  be  anticipated  under  Section  3913  are  those  for  a  given  fiscal 
year ;  it  must  follow,  therefore,  that  the  purpose  of  the  borrowing 
must  be  one  within  the  scope  of  the  levy  anticipated,  i.e.,  it  must  be 
an  expenditure  of  the  fiscal  year  for  which  the  levy  is  made. 

This  view  is  enforced  by  all  that  follows  in  Section  3913.  For 
example,  it  is  therein  provided  "that  the  sums  so  anticipated  shall 
be  deemed  appropriated  for  the  payment  of  such  certificates  at  ma- 
turity." Ordinarily,  an  appropriation  can  be  lawfully  made  only 
from  a  fund  which  is  susceptible  to  such  appropriation.  It  would 
not  be  lawful,  for  example,  to  appropriate  for  sinking  fund  purposes 
from  the  general  revenue  fund.  The  very  idea  of  a  fund  carries 
with  it  a  partial  appropriation,  in  that  the  fund  may  be  appropriated 
and  expended  only  for  the  purposes  for  which  it  was  levied.  This 
result  follows  from  the  plain  meaning  of  the  terms  under  discus- 
sion, but  it  is  enforced  by  the  provision  of  Article  XII,  Section  5  of 
the  Constitution,  which  provides,  in  part,  as  follows: 

"Every  law  imposing  a  tax  shall  state  distinctly  the  ob- 
ject of  the  same,  to  which  only  it  shall  be  applied." 


So  that  it  would  take  at  least  very  clear  and  unequivocal  language  to 
permit  the  result  that  moneys  levied  for  the  purpose  of  a  given  fiscal 
year  could  be  appropriated  for  any  other  purpose  than  those  for 
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which  they  were  levied ;  and  the  similar  purposes  of  a  different  fiscal 
year  would  be  other  purposes  within  this  principle. 

Again,  Section  8913  General  Code,  contains,  in  different  form  to 
be  sure,  practically  the  identical  provision  of  old  Section  2700,  Re- 
vised Statutes,  which  made  that  Section  so  clear  on  the  point  under 
consideration.  I  refer,  of  course,  to  the  limitation  upon  the  amount 
of  the  loans  which  may  be  made.  This  part  of  Section  3913,  is  as 
follows : 

"No  loans  shall  be  made  to  exceed  the  amount  estimated 
to  be  received  from  taxes  and  revenues  at  the  next  semi-annual 
settlement  of  tax  collections  for  such  fund,  after  deducting 
all  advances/' 

In  order  to  get  the  full  meaning  of  this  clause  the  antecedent  of  the 
word  "such"  must  be  found.  This  appears  to  be  the  "general  rev- 
enue fund  in  any  fiscal  year/'  as  referred  to  in  the  first  clause  of  the 
Section.  Thus  expanded,  the  context  now  under  examination  would 
read  as  follows : 

"No  loans  shall  be  made  to  exceed  the  amount  estimated 
to  be  received  from  taxes  and  revenues  at  the  next  semi-an- 
nual settlement  of  tax  collections  for  the  general  revenue  fund 
in  any  fiscal  year.1 


» 


We  still  have  a  slight  ambiguity  which  leads  me  to  say  that,  in 

my  opinion,  the  phrase  "in  any  fiscal  year,"  used  in  connection  with 

the  phrase  "in  anticipation"  as  it  is  in  the  first  clause  of  Section  3913 

General  Code,  means  substantially  the  same  thing  as  was  meant  by 

the  last  clause  of  Section  2700  Revised  Statutes,  when  it  said : 

"No  loan  shall  be  made  during  any  fiscal  year  in  the  an- 
ticipation of  such  fund  exceeding  the  amount  *  *  *  due  and 
payable  into  the  fund  for  the  fiscal  year." 

the  only  difference  being  that  under  Section  2700,  Revised  Statutes, 
the  entire  income  of  the  general  revenue  fund  could  be  anticipated 
up  to  the  amount  limitations  therein  imposed ;  while  under  Section 
3913  General  Code,  only  receipts  from  taxes  can  be  anticipated,  and 
there  is  no  amount  limitation  otherwise. 

I  do  not  take  time  to  refer  to  the  tax  levying  provisions  of  the 
Municipal  Code  as  adopted  in  1902  and  as  embodied  in  Sections  3787 
to  3795,  inclusive,  nor  to  the  appropriation  provisions  thereof  found 
in  Sections  3796  to  3798,  inclusive,  General  Code.  Suffice  it  to  say 
that  the  general  frame  work  of  these  Sections  is  consistent  with  all 
that  I  have  said  about  the  separation  of  fiscal  years ;  the  general  in- 
tent running  through  all  of  them  being  that  the  needs  of  each  fiscal 
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year  shall  be  estimated  in  budget  form  and  that  each  fiscal  year  shall 
be  considered  as  a  separate  time  unit  for  the  purposes  of  levying  and 
appropriating.  If  Section  3913  General  Code,  should  be  interpreted 
in  the  opposite  way  from  that  in  which  I  have  interpreted  it,  it 
would  constitute  a  striking  exception  to  the  general  policy  of  the 
fiscal  provisions  of  the  Municipal  Code  in  this  respect. 

But  there  are  other  evidences  pointing  in  the  same  direction.  To 
permit  Section  3913  General  Code  to  be  used  as  your  question  sug- 
gests that  it  has  been  used  would  be  to  allow  it  to  be  the  means  of 
borrowing  money  for  the  purpose  of  meeting  deficiencies.    This  was 

-)  -  the  reason,  as  I  have  shown,  that  to  anticipate 
revenues  implies  no  such  idea.  But  I  am  sure  that  it  was  never 
the  legislative  intention  to  permit  Section  3913  General  Code  to  be 
so  used,  because  special  provision  for  the  issue  of  deficiency  bonds 
was  found  in  Section  99  of  the  Municipal  Code  of  1902,  now  em- 
bodied in  Section  3931  of  the  General  Code,  which  provides  as 

follows : 

• 

"Council  may  issue  deficiency  bonds  in  such  amount  and 
denominations,  for  such  periods  of  time,  not  to  exceed  fifty 
years  and  at  such  rate  of  interest  not  to  exceed  six  percent  as 
it  deems  best  when  in  the  opinion  of  council  it  is  necessary  to 
supply  a  deficiency  in  the  revenues  of  the  corporation.  The 
total  amount  of  deficiency  bonds  issued  by  a  corporation,  out- 
standing at  any  time,  shall  not  exceed  one  per  cent  of  the  total 
value  of  all  property  in  the  corporation  as  listed  and  assessed 
for  taxation.  The  issuance  of  such  bonds  shall  be  approved  by 
the  vote  of  two-thirds  of  all  the  members  elected  to  council, 
and  approved  by  the  votes  of  two-thirds'  of  all  the  electors  of 
the  corporation  voting  upon  such  question  at  a  regular  or  spe- 
cial election  to  be  provided  for  by  council." 

We  are,  I  think,  not  to  look  upon  Sections  3913  and  3931  as 
roughly  corresponding  to  provisions  of  the  so-called  "Longworth 
Act,"  Sections  3939  et  seq.  of  the  General  Code,  under  favor  of  one 
Of  which  the  council  may  issue  bonds  for  specific  purposes  up  to  a 
certain  limit  and  the  electors  by  a  two-thirds'  vote  may  authorize 
the  issuance  of  such  bonds  beyond  that  limit  but  within  certain 
further  specified  limits.  Section  3931  does  not  say  that  the  vote  of 
the  electors  may  be  invited,  at  the  option  of  council,  nor  that  it  shall 
be  taken  whenever  the  bonds  to  be  issued  exceed  a  certain  amount. 
On  the  contrary,  its  mandate  is  that  the  issuance  of  deficiency  bonds 
"shall  be  approved  by  the  votes  of  two-thirds  of  all  the  members 
elected  to  council,  and  approved  by  the  votes  of  two-thirds  of  all  the 
electors  of  the  corporation  voting  upon  such  question."    In  other 
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words,  the  general  assembly  intended  to  impose  very  strict  limita- 
tions upon  the  practice  of  borrowing  money  for  the  purpose  of  sup- 
plying  a  deficiency  in  revenues.  The  whole  tax  levying  machinery 
of  a  municipality  had  been  so  constructed  in  the  Sections  to  which  I 
have  referred  but  which  I  have  not  quoted  as  to  make  as  nearly  im- 
possible as  could  be  the  creation  of  deficiencies.  Municipal  adminis- 
trative officers  would  know  long  in  advance  just  what  their  revenues 
would  be  during  the  year,  and  it  was  contemplated  that  the  munici- 
pality should  live  within  its  revenues.  Accordingly  the  strict  checks 
which  are  found  in  Section  3931  General  Code,  were  placed  upon  the 
borrowing  of  money  to  supply  deficiencies.  I  attach  no  importance 
to  the  fact  that  Section  3913  General  Code,  deals  with  non-negotiable 
evidences  of  indebtedness,  while  Section  3931,  deals  with  bonds.  My 
point  is  that,  having  regard  to  the  whole  fiscal  machinery  of  the 
Municipal  Code,  it  will  not  do  to  hold  that  Section  3913  can  lawfully 
be  used  for  the  purpose  of  supplying  deficiencies  in  municipal  rev- 
enues. It  may,  as  I  have  said,  be  used  only  for  the  purpose  of  bring- 
ing revenues  into  the  treasury  before  they  would  otherwise  be  col- 
lected. 

What  I  have  said  makes  it  unnecessary  for  me  to  refer,  except  in 
a  general  way,  to  the  Smith  One  Percent  law,  so-called,  and  particu- 
larly Section  5649-3a  and  succeeding  Sections  of  the  General  Code. 
While  this  law  was  passed  some  years  after  the  Municipal  Code  of 
1902  was  enacted,  yet  its  general  purport  is  strikingly  similar  to 
that  of  the  Municipal  Code.  Prior  to  1911,  when  the  "Smith  Law" 
was  enacted,  a  municipality  was  the  only  taxing  subdivision  of  the 
state  having  a  definite  fiscal  year,  a  budgetary  system  of  levying 
and  an  annual  and  semi-annual  appropriation-making.  The  Smith 
Law  now  extends  this  scheme  to  all  taxing  districts,  and  though  it 
modifies  in  some  particulars  in  which  we  are  not  interested  the  law 
applicable  to  municipal  corporations,  as  such,  yet  it  is  not  too  much 
to  say  that  the  fundamental  idea  of  the  Smith  Law,  in  so  far  as  its 
budget  and  appropriation  provisions  are  concerned,  is  borrowed  from 
the  Municipal  Code.  In  fact,  the  language  of  some  of  the  Sections 
of  the  Smith  Law  is  palpably  transcribed  from  the  corresponding 
provisions  of  the  Municipal  Code  to  which  I  have  referred.  Like  the 
Municipal  Code,  the  Smith  Law  contains  provisions  to  the  effect  that 
the  levying  authorities,  including  the  council  of  a  municipality,  shall 
annually  determine  the  needs  of  the  subdivision  for  which  they  are 
levying  for  the  ensuing  fiscal  year,  and  at  the  beginning  of  each  half 
year  appropriations  shall  be  made  from  which  all  expenditures  with- 
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in  the  following  six  months  shall  be  made.  The  Smith  Law  adds  a 
new  provision  in  this  latter  connection,  in  that  it  requires  that  no 
appropriation  shall  be  made  for  any  purpose  not  set  forth  in  the  an- 
nual budget. 

We  have  it,  then,  that  both  the  tax  levying  provisions  of  the 
Municipal  Code  and  the  subsequent  and  controlling  provisions  of  the 
Smith  Law  have  the  effect  of  dedicating  the  levies  for  a  particular 
year  to  the  expenditures  of  that  year.  The  fiscal  year  of  a  municipal 
corporation  begins  and  ends  on  the  first  day  of  January,  and  the 
February  tax  settlement  of  a  given  year  is  for  the  purpose  of  run- 
ning the  government  of  the  city  for  the  first  half  of  the  calendar 
year  in  which  it  occurs. 

Without  going  into  detail,  I  conclude  that  under  all  the  Sections 
in  pari  materia  money  may  not  be  borrowed  in  one  fiscal  year  in  an- 
ticipation of  a  tax  settlement  which  belongs  to  a  succeeding  fiscal 
year,  and  applied  to  the  needs  of  the  municipality  for  the  year  in 
which  the  borrowing  is  made. 

I  am  aware  that  this  conclusion  forces  the  result  that  between 
the  date  of  the  August  settlement  and  the  end  of  the  year  no  money 
can  be  borrowed  under  Section  3913  General  Code,  because  the  next 
ensuing  tax  settlement  would  be  for  the  purposes  of  the  succeeding 
fiscal  year.  Nevertheless,  I  am  of  the  opinion  that  the  principle 
which  I  have  laid  down  is  correct,  and  that  if  the  funds  of  the  mu- 
nicipality are  depleted  during  the  second  half  of  the  fiscal  year  and 
after  the  August  settlement,  some  other  way  to  secure  money  must 
be  found. 

The  foregoing  conclusions  are  in  a  measure  supported  by  the 
opinion  of  one  of  my  predecessors,  Hon.  Timothy  S.  Hogan,  to  Hon. 
Edward  C.  Turner,  prosecuting  attorney,  which  is  found  in  Volume 
II.  of  the  Annual  Report  of  the  Attorney  General  for  1912,  at  page 
1128.  Mr.  Hogan  was  dealing  with  a  condition  existing  in  the 
finances  of  Franklin  County.  It  appeared  that  there  were  over- 
drafts in  certain  funds  represented  by  outstanding  warrants 
stamped  "Not  Paid  for  Want  of  Funds,"  under  Section  2675  General 
Code,  as  previously  in  force. 

Section  2677  General  Code,  as  previously  in  force,  provided 
that : : 

"As  soon  as  sufficient  funds  are  in  the  treasury  of  the 
county  to  redeem  the  warrants  drawn  thereon,  and  on  which 
interest  is  accruing,  the  treasurer  shall  give  notice  *  *  that 
he  is  ready  to  redeem  such  warrants     *     *." 
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In  other  words,  the  effect  of  outstanding  warrants  stamped  "Not 
Paid  for  Want  of  Funds,"  upon  moneys  coming  in  at  a  succeeding 
tax  settlement,  was  something  like  the  effect  of  the  certificate  of 
indebtedness  issued  under  Section  3913  General  Code,  upon  the  next 
succeeding  tax  settlement. 

After  pointing  out  that  the  treasurer  could  not  give  the  notice 
provided  for  by  former  Section  2677  General  Code,  until  there  had  t 
been  an  appropriation  under  Section  5649-3d,  Mr.  Hogan  came  to  the 
question  as  to  whether  or  not  the  commissioners  might  make  such 
an  appropriation,  and  in  that  connection  used  the  following  lan- 
guage: 

"Inasmuch  as  the  purpose  of  a  levy  under  the  Smith  Law 
for  a  certain  fund  is,  *  *  in  the  absence  of  express  language 
in  the  budget  to  the  contrary,  presumed  to  be  provision  for  the 
needs  of  the  fund  for  the  incoming  year;  inasmuch  as  no  ap- 
propriation can  be  made  for  any  purpose  not  set  forth  in  the 
annual  budget ;  *  *  I  am  clearly  of  the  opinion  that  neither 
is  it  the  duty  of  the  auditor  to  credit  any  part  of  the  February 
collection  for  taxes  against  the  overdraft  or  deficiency  in  the 
treasury;  nor  is  it  within  the  power  of  the  county  commis- 
sioners to  appropriate  any  such  moneys  for  that  purpose." 

In  short,  overdrafts  are  simply  illegal  and  can  not  have  the  ef- 
fect, under  the  Smith  Law,  of  depleting  the  funds  levied  for  a  given 
fiscal  year.  In  my  opinion,  therefore,  a  certificate  of  indebtedness 
issued  under  the  circumstances  stated  would  be  unauthorized. 

Section  4252  General  Code  as  Amended  Gives  Authority  to  the 
Mayor  to  Fill  a  Vacancy  Caused  by  Death,  Resignation,  Removal 
or  Discharge  of  Any  Officer  of  the  Village. 


No.  1557—  (Opinion  Dated  November  15,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :  I  am  in  receipt  of  letter  from  Hon.  Fred  Gribbell, 
Mayor  of  the  Village  of  Deshler,  asking  me  for  an  opinion  as  to 
how  a  vacancy  should  be  filled  in  the  office  of  a  village.  I  am  ad- 
dressing the  opinion  to  you  and  will  forward  copy  to  the  mayor. 

Prior  to  the  enactment  of  Section  4252  G.  C.  in  103  O.  L.  65, 
there  was  no  Section  of  the  statute  that  provided  for  the  filling  of 
vacancies  caused  by  the  death,  resignation,  removal  or  disability  of 
an  officer  in  a  village,  as  that  Section  then  read  as  follows : 


■w 
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"Section  4252.  In  case  of  death,  resignation,  removal  or» 
disability  of  any  officer  or  director  in  any  department  of  a  city, 
unless  otherwise  provided  by  law,  the  mayor  thereof  shall  fill 
the  vacancy  by  appointment,  and  such  appointment  shall  con- 
tinue for  the  unexpired  term  and  until  a  successor  is  duly  ap- 
pointed, or  duly  elected  and  qualified,  or  until  such  disability 
is  removed." 

* 

This  section  provided  how  vacancies  should  be  filled  in  such 
offices  in  a  city. 

The  identical  question  was  presented  to  one  of  my  predecesors, 
Hon.  Timothy  S.  Hogan,  as  disclosed  by  an  opinion  found  in  Vol. 
II,  Annual  Report  of  the  Attorney  General  for  1912,  p.  2003.  That 
opinion  was  to  the  effect  that  there  was  no  authority  to  fill  a  va- 
cancy in  the  office  of  village  marshal,  and  further  there  was  no 
authority  to  call  a  special  election  to  fill  such  vacancy.  In  that 
opinion  Mr.  Hogan  said  that  it  was  expected  that  the  next  legisla- 
ture would  cure  this  defect.  Presumably  following  some  suggestion 
along  this  line,  the  succeeding  legislature,  as  shown  in  103  O.  L.  65, 
amended  Section  4252  G.  C.  to  read  as  follows : 

"Section  4252.  In  case  of  death,  resignation,  removal  or 
disability  of  any  officer  or  director  in  any  department  of  any 
municipal  corporation,  unless  otherwise  provided  by  law,  the 
mayor  thereof  shall  fill  the  vacancy  by  appointment,  and  such 
appointment  shall  continue  for  the  unexpired  term  and  until  a 
successor  is  duly  appointed,  or  duly  elected  and  qualified,  or 
until  such  disability  is  removed." 

True,  Section  4252  G.  C,  is  found  in  Tit.  XII.  Div.  5,  Subdivi- 
sion 2,  Ch.  2,  and  under  the  heading  "Mayor,"  sub-heading  "Cities"; 
but  as  the  provision  already  cared  for  vacancies  arising  in  cities, 
there  can  be  no  question  but  that  the  amendment  broadening  the 
Section  to  include  vacancies  "of  any  municipal  corporation"  was 
intended  to  cure  the  omission  in  the  statute,  and  so  provided  for 
the  filling  of  vacancies  by  the  mayor  in  villages  in  the  same  manner 
as  in  cities. 

It  will  be  noted  that  the  authorization  for  filling  vacancy  by 
mayor  under  Section  4252  G.  C.,  is  further  limited  by  the  pro- 
vision "unless  otherwise  provided  by  law."  An  examination  of  the 
statutes  does  not  disclose  any  such  provision. 

It  is,  therefore,  my  opinion  that  Section  4252  G.  C.,  as  amended, 
gives  the  authority  to  the  mayor  to  fill  the  vacancy  caused  by  death, 
resignation,  removal  or  disability  of  any  officer  of  the  village. 
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When  Special  Assessments  are  Certified  to  the  County  Auditor  f  01 
Collection  the  Council  of  a  Municipal  Corporation  is  Without  Au- 
thority to  Pass  a  Resolution  Directing  the  County  Officers  to  Ac- 
cept Payments  in  Full  of  Said  Assessments  Less  Interest  on 
Bonds,  not  yet  Accrued. — The  County  Auditor  and  County  Treas- 
urer are  Without  Authority  to  Remit  Interest  Charges  on  Special 
Assessments  Which  Amount  to  a  Part  of  the  Body  of  the  Assess- 
ment. Question  as  to  Right  of  Council  to  Amend  Assessing  Ordi- 
nance so  as  to  Remit  Interest  Suggested  but  not  Finally  Passed 
Upon. — Where  the  Assessing  Ordinance  has  Fixed  the  Date  With- 
in Which  a  Special  Assessment  May  be  Paid  in  Full  Without  Inter- 
est, the  City  Treasurer  is  Without  Authority  after  Such  Date  to 
Accept  a  Cash  Settlement  Which  Does  not  Include  all  Interest 
Which  Would  Run  if  the  Assessment  Should  Remain  Unpaid  Un- 
til Due. — When,  Prior  to  the  Certification  to  the  County  Auditor 
the  Council,  by  Resolution,  Takes  Action  Which  in  Effect  Amounts 
to  an  Extension  of  the  Time  of  Making  Payments  in  Cash,  Less 
the  Interest  (Which  in  Legal  Effect  Constitutes  a  Part  of  the  As- 
sessment) Such  Action  is  Sufficient  to  Authorize  the  City  Treas- 
urer While  the  Assessment  Remains  in  His  Hands  to  Accept  Such 
Lesser  Amount,  Subject,  However,  to  the  Question  of  Discrimi- 
nation Against  Those  Who  Have  Paid  in  Full  Within  the  Original 
Limit  of  Time. — The  City  Treasurer  Has  no  Authority  to  Accept 
Payment  of  Any  Kind  of  an  Assessment  After  it  has  Been  Certi- 
fied to  the  County  Officers  for  Collection. — The  County  Auditor 
and  County  Treasurer  can  Legally  Accept  Payment  of  Assess- 
ments Before  Installments  Become  Due,  if  They  Also  Collect  the 
Full  Amount  of  the  Interest  But  They  Cannot  Remit  Any  Part  of 
the  Interest  on  the  Bonds. 


No.  1590—  (Opinion  Dated  December  4,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:     I  acknowledge  receipt  of  your  letter  of  recent 

date  requesting  my  opinion  as  follows : 

"Statement  of  Facts 

"In  a  municipality  of  the  State  of  Ohio,  the  assessing  or- 
dinances provide  that  a  property  owner  shall  have  the  privil- 
ege of  making  full  cash  payment  in  thirty  days.  The  solicitor 
advised  the  auditor  and  treasurer  that  cash  payment  can  be 
received  and  accepted  by  the  city  treasurer  after  the  expira- 
tion of  such  thirty  daysi  and  for  a  protracted  period.    Under 
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advice  of  an  examiner  of  this  department,  the  treasurer  and 
auditor  have  refused  to  accept  payment  after  the  thirty-day 
period  specified  in  the  ordinance;  and  after  the  assessment 
bonds  have  been  issued  and  the  unpaid  assessments  have  been 
certified  to  the  county  auditor  for  collection,  the  council  of 
such  municipality  passed  a  resolution  authorizing  the  county 
auditor  and  the  county  treasurer  to  accept  cash  payment  when 
tendered  and  to  remit  the  interest,  thus  throwing  the  interest 
on  the  assessment  in  such  instance  upon  the  municipality. 
We  are  referring  you  to  the  provisions  of  Sections  3815,  3881 
3892  and  3905  G.  C. 

Question  1.  Has  council  power  to  pass*  a  resolution  of 
such  nature? 

Question  2.  Can  the  city  treasurer  accept  cash  payment 
upon  an  assessment  after  the  period  provided  for  cash  pay- 
ment in  the  assessing  ordinance  has  expired  ? 

Question  3.  Can  the  county  auditor  and  county  treasurer 
legally  accept  cash  payments  on  assessments  after  assess- 
ments have  been  certified  to  the  county  auditor  for  collection? 

Question  4.  Can  the  county  auditor  and  treasurer  legally 
remit  the  interest  charges  on  such  assessments  ? 

Question  5.  Section  3881  G.  C.  fixes  the  period  which 
shall  be  allowed  a  person  to  pay  the  cash  assessments  at  thirty 
days.  Is  there  any  statutory  provision  for  the  fixing  of  the 
time  of  allowing  cash  payments  on  street  improvements  ?" 

The  Sections  to  which  you  refer  me  are  as  follows : 

"Sec.  3815.  *  *  *  *  In  such  resolution  (of  necessity) 
council  shall  *  determine  the  method  of  assessment,  the  mode 
of  payment,  and  whether  or  not  bonds  shall  be  issued  in  antici- 
pation of  the  collection  thereof.  Assessments  for  any  im- 
provement may  be  payable  in  one  to  twenty  installments  at 
such  time  as  council  prescribes."    (107  O.  L.  151.) 

"Sec.  3881.  *  *  *  Any  person  so  assessed  shall  have 
the  option  of  paying  his  proportion  of  the  assessment  in  cash 
within  the  period  of  thirty  days  from  the  date  of  the  levy 
thereof  upon  due  notice  being  given." 

"Sec.  3892.  When  any  special  assessment  is  made,  has 
been  confirmed  by  council,  and  bonds,  notes  or  certificates  of 
indebtedness  of  the  corporation  are  issued  in  anticipation  of 
the  collection  thereof,  the  clerk  of  the  council,  on  or  before  the 
second  Monday  in  September,  each  year,  shall  certify  such 
assessment  to  the  county  auditor,  stating  the  amount  and  the 
time  of  payment.  The  county  auditor  shall  place  the  assess- 
ment upon  the  tax  list  in  accordance  therewith  and  the  county 
treasurer  shall  collect  it  in  the  same  manner  as  other  taxes 
are  collected,  and  when  collected  pay  such  assessment  to  the 
treasurer  of  the  corporation,  to  be  by  him  applied  to  the  pay- 
ment of  such  bonds,  notes  or  certificates  of  indebtedness  and 
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interest  thereon,  and  for  no  other  purpose.  For  the  purpose 
of  enforcing  such  collection,  the  county  treasurer  shall  have 
the  same  power  and  authority  as  allowed  by  law  for  the  collec- 
tion of  state  and  county  taxes." 

"Sec.  3905.  The  council  may  order  the  clerk  or  other  proper 
officer  of  the  corporation  to  certify  any  unpaid  assessment 
or  tax  to  the  auditor  of  the  county  in  which  the  corporation 
is  situated,  and  the  amount  of  such  assessment  or  tax  so  cer- 
tified, shall  be  placed  upon  the  tax  list  by  the  county  auditor, 
and  shall,  with  ten  per  cent  penalty  to  cover  interest  and  cost 
of  collection,  be  collected  with  and  in  the  same  manner  as  state 
and  county  taxes,  and  credited  to  the  corporation.  Such  ten 
per  cent  penalty  shall  in  no  case  be  added  unless  at  least  thirty 
days  intervene  between  the  date  of  the  publication  of  the  or- 
dinance making  the  levy  and  the  time  of  certifying  it  to  the 
county  auditor  for  collection/' 

Some  of  these  provisions  I  do  not  believe  to  be  applicable  to  the 
questions  submitted  by  you.  On  the  other  hand,  there  are  other 
provisions  which  you  have  not  mentioned  which  are  applicable. 

"Sec.  3893.  In  all  other  cases,  such  assessment  shall  be 
paid  to  and  collected  by  the  treasurer  of  the  municipality,  and 
in  any  event  the  clerk  of  the  council,  when  the  receipt  is  pre- 
sented to  him  by  the  owner,  showing  the  payment  of  an  as- 
sessment on  his  property,  shall  enter  such  receipt  on  the  mar- 
gin of  the  record  of  the  assessment." 

"Sec.  3817.  When  bonds  are  issued  in  anticipation  of  the 
collection  of  the  assessment,  the  interest  thereon  shall  be 
treated  as  part  of  the  cost  of  the  improvement  for  which  as- 
sessment may  be  made.  If  such  assessment  or  any  installment 
thereof  is  not  paid  when  due,  it  shall  bear  interest  until  the 
payment  thereof  at  the  same  rate  as  the  bonds  issued  in  an- 
ticipation of  the  collection  thereof,  and  the  county  auditor 
shall  annually  place  upon  the  tax  duplicate  the  penalty  and 
interest  as  therein  provided." 

Your  statement  of  facts  makes  it  plain  that  all  the  questions 
which  you  have  asked  relate  to  the  collection  of  assessments  in  an- 
ticipation of  which  bonds  have  been  issued. 

A  few  general  comments  on  the  theory  of  assessments  under 
the  present  Municipal  Code  will,  I  think,  clear  the  way  of  several 
seeming  difficulties.  Assessments  do  not  bear  interest  until  due. 
On  the  contrary,  the  interest  which  the  municipality  has  to  pay  on 
the  bonds  is  a  part  of  the  total  cost  which  is  to  be  apportioned ;  it 
enters  into  and  becomes  a  part  of  the  assessment  itself,  and  is  not 
a  thing  separate  from  it.  This  statement  is  not  affected,  in  my 
judgment,  by  the  last  sentence  of  Section  3881  General  Code,  above 
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quoted.  So  far  as  this  provision  is  concerned  it  does  not  purport  to 
authorize  the  payment  of  any  different  amount  when  payment  is 
made  in  cash  than  would  be  paid  if  all  the  installments  should  be  al- 
lowed to  run  their  course  before  payment.  In  other  words,  payment 
in  cash  as  referred  to  in  Section  3881  General  Code,  does  not,  in  my 
opinion,  contemplate  the  payment  of  a  lesser  amount  than  the  ag- 
gregate of  all  the  installments.  In  the  original  Municipal  Code  of 
1902  the  phrase  was  "in  full."  The  word  "full"  was  stricken  out  and 
the  word  "cash"  inserted  by  the  amendment  in  97  Ohio  Laws,  page 
51,  in  which  other  changes  not  material  in  the  present  case  were 
made.  I  do  not  see  that  this  amendment  effected  any  material 
change  in  the  Section  in  this  respect.  The  phrase  "his  proportion  of 
the  assessment"  must  be  read  in  connection  with  Section  3817  Gen- 
eral Code,  which  shows  that  such  proportion  of  the  assessment  in- 
cludes the  interest  on  the  bonds. 

Of  course,  Section  3881  General  Code,  however  interpreted, 
does  not  have  general  application  but  only  applies  to  assessments 
for  sewer  purposes. 

Indeed  the  statutes  will  be  searched  in  vain  for  any  authority 
to  permit  a  person  assessed  for  a  municipal  improvement  to  pay 
anything  less  than  his  proportion  of  the  entire  cost  of  the  improve- 
ment, including  interest  on  the  bonds. 

But  I  cannot  shut  my  eyes  to  the  fact  that  the  practice  has  been 
otherwise.  I  feel  that  the  best  that  can  be  done  under  the  circum- 
stances is  to  find  some  basis  for  power  on  the  part  of  the  council  to 
authorize  the  collection  of  less  than  the  proper  proportion  of  the 
entire  assessment  from  an  individual  who  pays  the  same  before  the 
installments  thereof  are  due,  and  to  point  out,  if  possible,  the  proper 
procedure  by  which  such  a  result  can  be  achieved  and  the  limitations 
on  the  power  to  achieve  it. 

If  the  assessment  is  made  before  any  bonds  are  issued  then,  of 
course,  Section  3817  General  Code  does  not  apply  and  the  interest  on 
the  bonds  is  not  to  be  treated  as  a  part  of  the  cost  of  the  improve- 
ment. See  in  this  connection  Section  3896  General  Code,  which 
states  what  the  cost  of  the  improvement  shall  include  and  in  which 
the  phraseology  is  as  follows: 

"Interest  on  bonds,  where  bonds  have  been  issued  in  an- 
ticipation of  the  collection  of  assessments." 

But  when  the  assessment  is  made  in  this  manner  I  know  of  no  au- 
thority in  any  administrative  officer  subsequently  to  include  the 
interest  on  the  bonds  as  a  part  of  the  assessment. 
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Section  3812  of  the  General  Code  authorizes  the  council. to  as- 
sess "any  part  of  the  entire  cost"  of  a  municipal  improvement.  Sec- 
tion 3817,  which  has  been  quoted,  merely  provides  that  the  interest 
on  the  bonds  when  bonds  have  been  issued  in  anticipation  of  the  col- 
lection of  the  assessment  "shall  be  treated  as  a  part  of  the  cost  of 
the  improvement  for  which  assessment  may  be  made."  Section  3820 
provides  that — 

"The  corporation  shall  pay  such  part  of  the  cost  and  ex- 
pense of  improvements  for  which  special  assessments  are 
levied  as  council  deems  just,  which  part  shall  be  not  less  than 
one-fiftieth  of  all  such  cost  and  expense,  and  in  addition  there- 
to, the  corporation  shall  pay  the  cost  of  intersections." 

I  think  it  is  clear  from  these  Sections  that  the  city  may  decide 
to  assume  the  entire  burden  of  the  interest ;  and  that  if  the  assess- 
ment is  made  before  the  bonds  are  issued  and  nothing  else  is  done 
by  council  the  legal  result  would  be  that  the  interest  on  the  bonds  is 
not  a  part  of  the  assessed  cost  of  the  improvement,  and  that  there 
will  be  no  administrative  authority  to  include  it  therein.  In  such  a 
case,  therefore,  if  the  owner  of  the  property  which  is  assessed  ex- 
ercises his  privilege  of  paying  in  cash  he  will  not  pay  any  part  of 
the  interest  which  would  be  a  burden  on  the  general  tax  .duplicate ; 
and  even  if  this  privilege  is  not  exercised  and  the  assessment  is  cer- 
tified for  collection  to  the  county  auditor,  the  interest  on  the  bonds 
will  not,  without  more,  constitute  &  part  of  the  deferred  install- 
ments. 

I  now  call  attention  to  Section  3909  of  the  General  Code,  which 

provides  as  follows : 

"If  an  assessment  proves  insufficient  to  pay  for  the  im- 
provement and  expenses  incident  thereto,  the  council  may, 
under  the  limitation  prescribed  for  such  assessment,  make  an 
additional  pro  rata  assessment  to  supply  the  deficiency.  In 
case  a  larger  amount  is  collected  than  is  necessary,  it  shall 
be  returned  to  the  persons  from  whom  it  was  collected,  in  pro- 
portion to  the  amounts  collected  from  such  persons  respective- 
ly. This  section  shall  be  subject  to  the  limitations  contained 
in  other  sections  of  this  chapter." 

It  is  apparent  from  this  section  that  the  powers  of  council  are 
not  functus  officio  when  it  has  made  a  single  assessment  if  it  turns 
out  that  the  total  cost  of  the  improvement  as  elsewhere  defined,  ex- 
cepting that  part  which  the  council  has  determined  that  the  city 
shall  pay,  is  not  covered  by  the  assessments  which  have  already  been 
made.    So  that,  returning  to  the  first  case  which  I  have  supposed, 
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if  the  council  should  have  levied  assessments  before  any  bonds  were 
issued  and  without  determining:  formally  that  the  city  should  bear 
the  interest  on  any  bonds  that  might  thereafter  be  issued,  it  should 
simply  apportion  in  the  first  assessment  the  total  cost  of  the  im- 
provement other  than  the  interest  on  bonds ;  and  if  it  should  later 
become  necessary  to  issue  bonds  in  anticipation  of  the  collection  of 
assessments  that  were  not  paid  in  cash,  an  additional  assessment 
might  be  made  under  favor  of  Section  3909  to  provide  for  the  pay- 
ment of  interest. 

We  have  it,  then,  that  council  may  by  passing  two  separate  as- 
sessing ordinances  apportion,  first,  the  cost  of  the  improvement 
without  the  interest  on  the  bonds ;  and  second,  the  cost  of  the  in- 
terest on  the'  bonds.  If  this  can  be  done,  I  do  not  see  why  it  is  not 
perfectly  lawful  for  council  to  achieve  the  same  object  by  passing 
a  single  assessing  ordinance  with  alternative  provisions;  first  as- 
sessing the  total  cost,  exclusive  of  the  interest  on  the  bonds,  and 
making  that  assessment  payable  in  cash  only,  and  not  in  install- 
ments at  all;  then  making  another  apportionment  of  the  total  cost, 
inclusive  of  the  interest  on  the  bonds,  and  providing  that  that  may 
be  paid  in  installments.  This,  in  my  judgment,  is  the  legal  way  to 
get  into  effect  the  practice  which  obtains  so  largely  in  the  munici- 
palities of  this  state. 

The  foregoing  comments  are  intended  to  show  just  what  au- 
thority there  is  in  law  for  the  separation  of  the  interest  on  the 
bonds  from  the  remainder  of  the  total  cost  and  expense  of  the  im- 
provement for  the  purpose  of  apportionment. 

I  am  aware  that  this  is  not  the  practice  which  obtains,  and 

that  the  form  given,  for  example,  in  Ellis'  Municipal  Code,  page 

290,  was  evidently  drafted  upon  another  theory.    I  quote  the  form 

to  illustrate  the  difference  in  ideas : 

"That  the  total  assessment  against  each  lot  shall  be  pay- 
able in  cash  within days  of  the  date  of  the  final  passage 

of  this  ordinance,  or  in annual  installments  with  interest 

at  the  rate  of per  cent,  per  annum  upon  deferred  pay- 
ments, at  the  option  of  the  owner." 

As  I  see  it,  this  form  is  entirely  erroneous,  in  that  it  assumes  that 
the  interest  is  no  part  of  the  assessment  but  that  the  deferred  in- 
stallments bear  interest.  Both  assumptions  are  wrong,  as  I  have 
shown.  I  suppose  that  most  of  the  assessing  ordinances  that  have 
been  passed  in  municipalities  have  followed  the  form  which  I  have 
quoted.    I  am  not  disposed  to  say  that  these  ordinances  are  invalid 
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but  am  suggesting  that  they  be  treated  as  if  they  had  been  phrased 
in  accordance  with  the  theory  which  I  have  laid  down,  viz :  that  of 
alternative  assessments. 

Your  questions,  however,  go  to  the  power  of  the  council  to 
remit  what  in  legal  effect  is  a  part  of  an  assessment  after  the  same 
has  been  made  and  certified  to  the  county  auditor  for  collection. 
The  power  of  the  council  to  do  this  by  legislation  appropriate  to 
that  and  would  afford  an  interesting  study.  The  effect  of  the  as- 
sessment is  to  impose  a  liability  in  favor  of  the  corporation  secured 
by  lien  on  the  property  assessed.  The  general  question  would  be 
as  to  the  power  of  the  council  to  release  obligations  existing  in 
favor  of  the  municipality ;  for  if  the  council  can  release  in  part  it 
can  release  the  whole,  and  I  see  no  distinction  in  principle  between 
remitting  interest  which  has  entered  into  the  assessment  and  can- 
celing the  entire  assessment  as  to  particular  property  owners. 
Council  has  the  general  control  of  the  finances  of  the  corporation. 
In  the  case  of  an  over-assessment  it  has  authority  to  remit  the  ex- 
cess, and  it  is  even  its  duty  to  return  that  which  has  been  collected 
in  excess  of  the  amount  necessary.    (Sec.  3909,  supra.) 

However,  when  the  assessment  has  been  certified  to  the  county 
officers  for  collection  another  principle  operates.  It  has  been  de- 
cided that  when  this  is  done  the  cause  of  action  on  the  assessment 
passes  from  the  city  and  vests  in  the  county  officers.  -Not  even 
the  statutory  requirement  that  actions  shall  be  brought  in  the  name 
of  the  real  party  in  interest  can  operate  so  as  to  authorize  the  city 
to  sue.  (Railroad  Co.  vs.  Bellaire,  67  O.  S.  297.)  The  decision 
cited  was  rendered  under  statutes  other  than  those  immediately  un- 
der consideration,  but  it  is  believed  that  its  principle  applies  to  the 
latter.  It  is  difficult  to  see  how  council  could  have  any  authority  to 
release  a  claim  which  does  not  constitute  an  actual  or  potential 
cause  of  action  in  favor  of  the  city.  I  would  be  content,  therefore, 
to  rest  my  conclusion  upon  this  ground  upon  the  exact  facts  sub- 
mitted by  you. 

If  council,  instead  of  attempting  by  resolution  to  authorize 
the  county  auditor  and  the  county  treasurer  to  accept  the  payment 
of  a  lesser  sum  than  that  which  really  constituted  the  assessment 
certified  to  them  for  collection,  had  amended  the  ordinance  by  the 
passage  of  another  ordinance  changing  the  assessment  itself,  a 
different  question  would  arise.  Though  the  cause  of  action  which 
exists  when  an  assessment  has  been  made  and  certified  to  the 
county  auditor  vests  in  the  county  treasurer,  yet  it  rests  upon  an 
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ordinance  of  council  which  is  of  continuing  force  and  not  fully  ex- 
ecuted. It  would  seem  (though  I  do  not  so  decide)  that  council 
might  by  repealing  or  amending  the  ordinances  remove  the  entire 
foundation  of  the  assessment  and  that  such  action  would  be  binding 
upon  the  county  officers.  Of  course,  this  could  not  be  done  in  any 
event  where  some  of  the  property  owners  had  paid  their  assess- 
ments in  cash;  for  this  would  result  in  discrimination  among 
property  owners  of  the  same  class.  This,  however,  was  not  done 
in  the  case  described  by  you ;  but  council  has  attempted  to  treat  the 
assessment  as  a  claim  in  favor  of  the  city  subject  to  release  in 
part.  Such  action  by  resolution  can  not  be  effective  as  a  repeal  or 
amendment  of  the  assessing  ordinance,  and  for  reasons  already 
stated  it  is  nugatory  as  an  attempt  to  release  a  claim  existing  in 
favor  of  the  city. 

For  all  the  foregoing  reasons  I  answer  your  first  question  in 
the  negative;  that  is,  council  may  be  said,  of  course,  to  have  the 
power  to  pass  such  resolutions  as  it  pleases,  but  the  resolution 
which  it  has  passed  in  the  case  stated  by  you  is  neither  binding 
upon  the  county  officers  nor  does  it  authorize  them  to  act  in  ac- 
cordance with  its  terms. 

The  reasoning  in  which  I  have  indulged  also  answers  your 
fourth  question.  The  county  auditor  and  the  county  treasurer  are 
without  authority  as  the  "interest  charges  on  such  assessment" 
but  which  in  contemplation*  of  law  amount  to  a  part  of  the  body 
of  the  assessments  themselves.  The  least  action  that  can  author- 
ize them  to  accept  less  than  the  amount  certified  to  them  for  col- 
lection is  an  ordinance  of  council  amending  the  assessing  or- 
dinance; but  I  do  not  wish  to  be  understood  as  passing  upon  the 
question  that  would  be  raised  if  such  an  ordinance  had  been  passed. 

Your  second  question  was  in  a  way  passed  upon  in  the  opinion 

of  this  department  directed  to  the  Bureau  under  date  of  December 

17,  1917  (Opinions  of  the  Attorney  General  for  that  year,  Volume 

3,  page  2380).    Therein,  in  referring  to  Section  3S93  of  the  General 

Code,  which,  following  Section  3892  above  quoted,  provides  : 

"In  all  other  cases,  such  assessment  shall  be  paid  to  and 
collected  by  the  treasurer  of  the  municipality.    *    *    *" 

I  said : 

"I  am  able  to  apprehend  no  sufficient  reason  for  holding 
that  these  sections  can  not  be  applied  to  assessments  when 
bonds,  notes  or  certificates  of  indebtedness  have  been  issued 
in  anticipation  of  the  collection  thereof,  but  the  data  of  cer- 
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tification  has  not  yet  arrived.  The  phrase  in  all  other  cases9 
in  Section  3893  should  not,  in  my  opinion,  receive  such  an  in- 
terpretation as  to  mean  cases  other  than  those  in  which  bonds, 
notes  or  certificates  of  indebtedness  have  been  issued  in  an- 
ticipation of  assessments ;  rather  it  means  in  my  opinion  cases 
other  than  those  in  which,  under  the  preceding  section,  the 
unpaid  assessments  have  been  certified  for  collection  to  the 
county  auditor.  An  assessment  is,  under  Section  3897,  a  lien 
from  the  date  thereof.  It  would  be  most  unjust  to  create  such 
a  lien  and  prevent  its  discharge  by  the  owner  of  the  property 
at  any  time  after  it  is  created.  The  statutes  should  not  receive 
such  an  interpretation  but  in  my  judgment  should  be  so  con- 
strued as  to  permit  the  payment  of  the  assessment  at  any 
time  after  it  is  levied." 

• 

In  other  words,  at  least  up  to  the  time  when  the  certification 
to  the  county  auditor  was  made  the  property  owner  has  the  right 
to  pay  his  whole  assessment  in  cash. 

But,  as  I  have  already  pointed  out,  this  does  not  mean  that  the 
city  treasurer  can  accept  payment  of  the  amount  assessed  less  inter- 
est during  this  entire  period.  The  assessing  ordinance  will  have  fixed 
the  date  within  which  such  payment  without  interest  can  be  made. 
After  that  date  the  city  treasurer  is,  in  my  opinion,  not  authorized 
to  accept  anything  except  a  cash  settlement  of  the  entire  assess- 
ment including  all  interest  which  would  run  if  the  assessments 
should  remain  unpaid  until  due. 

But,  again,  we  encounter  the  question  as  to  the  right  of  coun- 
cil to  release  the  assessment  in  part  at  this  stage  of  the  proceed- 
ings. It  will  be  observed  that  at  this  time  the  county  authorities 
have  nothing  whatever  to  do  with  the  collection  of  the  assessment. 
It  is  in  the  hands  of  the  city  authorities  and  they  are  subject  to 
control  of  the  council  by  proper  action.  We  now  face,  therefore, 
the  question  as  to  whether  council,  without  amending  the  assessing 
ordinance,  can  by  resolution  release  that  part  of  the  assessment 
which  represents  the  interest  on  the  bonds  in  favor  of  all  property 
owners  who  after  the  cash  payment  period  has  expired,  but  before 
the  certification  to  the  county  officers,  are  willing  to  pay  cash.  In 
my  opinion  this  may  lawfully  be  done,  if  no  one  has  paid  his  as- 
sessment within  the  cash  payment  period.  To  extend  the  time  as 
to  some  after  exacting  payment  of  others  would  involve  discrimina- 
tion against  those  who  had  paid  under  the  original  rule,  which 
could  not  be  sustained  against  their  objections  at  least.  The  only 
material  difference  between  a  resolution  and  an  ordinance  is  that 
respecting  the  necessity   of  publication.     Both   resolutions   and 


300  DEPARTMENT  REPORTS 

ordinances  are  subject  to  the  same  rules  as  to  the  formalities  of 
adoption,  excepting  that  an  ordinance  requires  the  concurrence  of 
a  majority  of  all  members  elected  to  council  (Sec.  4234  G.  C.) ;  both 
are  subject  to  the  referendum  (Sec.  4227-2  G.  C.) ;  both  must  be 
presented  to  the  mayor  for  approval  (Sec.  4234  G.  C.).  Instances 
are  recorded  wherein  the  compromise  of  litigation  and  the  confes- 
sion of  judgment  have  been  authorized  by  resolution  (Walcutt  vs. 
Columbus,  6  G.C.,  n.  s.,  171). 

When,  therefore,  prior  to  the  certification  to  the  county  auditor 
the  council,  by  resolution,  takes  action  which  in  effect  amounts  to 
an  extension  of  the  time  of  making  payments  in  cash,  less  the  in- 
terest (which  in  legal  effect  constitutes  a  part  of  the  assessments) 
such  action  is  sufficient  to  authorize  the  city  treasurer  while  the 
assessment  remains  in  his  hands  to  accept  such  lesser  sum,  subject 
to  what  I  have  said  about  discrimination  against  those  who  may 
have  already  paid. 

If  Section  3881  G.  C,  above  quoted  really  meant  (as  you  seem 
to  infer  that  it  means)  that  the  thirty-day  period  should  be  allowed 
to  the  property  owner  to  pay  his  assessment  in  cash  without  the 
inclusion  of  interest  therein,  there  would  be  strong  ground  for  as- 
serting that  this  statute  would  be  controlling  and  would  prevent 
council  from  fixing  a  longer  period  as  to  cover  assessments,  either 
in  its  assessing  ordinances  or  by  the  indirect  means  just  discussed, 
within  which  such  payment  might  be  accepted.  I  have  already 
stated  that  I  do  not  hold  this  to  be  the  meaning  of  Section  3881 
G.  C.,  and  in  repeating  that  statement  I  have,  of  course,  incidentally 
answered  your  fifth  question. 

One  element  of  your  second  question  remains  to  be  considered: 

Can  the  city  treasurer  lawfully  accept  payment  of  an  assessment  at 

any  time  after  it  has  been  certified  for  collection  to  the  county 

officers?    The  answer  to  this  question  would  seem  to  be  obvious 

but  for  another  provision  of  Section  3893  G.  C,  above  referred  to, 

viz.: 

"In  any  event  the  clerk  of  the  council,  when  the  receipt 
is  presented  to  him  by  the  owner,  showing  the  payment  of  an 
assessment  on  his  property,  shall  enter  such  receipt  on  the 
margin  of  the  record  of  the  assessment." 

This  statute,  however,  does  not  purport  to  authorize  the  city  treas- 
urer to  accept  payment  of  an  assessment  after  it  has  been  certified 
to  the  county  officers.  I  am  of  the  opinion,  therefore,  that  this 
part  of  your  second  question  should  be  answered  by  the  statement 
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that  the  city  treasurer  has  no  authority  to  accept  payment  of  any 
kind  of  an  assessment  after  it  has  been  certified  to  the  county 
officers  for  collection. 

The  statutory  provision  just  quoted  becomes  applicable  when 
your  third  question  is  considered.  I  shall,  however,  first  have  to 
interpret  your  question.  I  assume  that  you  mean  by  the  phrase 
"cash  payments"  payments  of  less  than  the  total  amount  assessed, 
which,  of  course,  includes,  as  I  have  stated,  the  interest.  So  in- 
terpreted the  question  must,  of  course,  be  answered  in  the  negative, 
with  the  reservation  that  I  am  not  passing  upon  the  effect  of  an 
amendment  of  the  ordinance  by  the  passage  of  another  ordinance 
after  the  assessment  has  been  certified  to  the  county  officers  for 
collection. 

If  this  is  what  your  questiop  means  then  I  have  sufficiently 
answered  it  by  the  negative  statement  just  made.  If,  however,  you 
mean  to  inquire  whether  the  county  auditor  and  county  treasurer 
can  lawfully  accept  payment  of  an  entire  assessment  in  cash,  in- 
cluding, however,  the  interest  at  the  rate  carried  by  the  bonds,  at 
any  time  after  such  assessment  is  certified  to  the  county  for  collec- 
tion then  Section  3893  becomes  material.  This  section  at  least 
assumes  that  full  payment  of  an  assessment  can  be  made  at  any 
time.  Such  an  idea  is  consonant  with  principles  of  justice  which 
ought  to  permit  the  owner  of  property  charged  with  a  lien  to  dis- 
charge the  lien,  while  safeguarding  the  interests  of  the  party  in 
whose  favor  the  lien  exists.  Though  some  essential  machinery 
would  seem  to  be  lacking,  I  incline  to  the  view  that  cash  payment  of 
the  proper  amount  may  be  accepted  by  the  county  officers  at  any 
time.  I  imagine,  however,  that  this  question  is  not  the  one  which 
you  have  in  mind,  and  do  not  therefore  intend  to  express  a  final 
opinion  upon  it. 
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SYLLABI  OF  REPORTED  CASES 

15775 — Mary   Fetter  vs.   Conrad    B. 
Rettlg.     Error  to  the     Court  of  Ap- 
peals of  Henry  County. 
Nichols,  C.  J. 

A  testator  used  the  following  lan- 
guage in  his  will: 

"I  give,  devise  and  bequeath  to  my 
beloved  wife,  M.  F.,  so  long  as  she 
remains  my  widow,  my  entire  proper- 
ty both  real  and  personal,  wherever  it 
may  be  situated. 

"I  do  further  devise  to  my  said  wife, 
in  case  she  may  desire  so  to  do,  the 
power  to  sell  any  of  my  real  estate 
and  deed  or  deeds  to  the  purchasers 
thereof  execute  and  deliver  and  there- 
by convey  any  or  all  of  my  real  es- 
tate in  fee  simple  to  the  purchaser  or 
purchasers  thereof  and  to  their  heirs 
and  assigns  forver." 

Held:  That  under  this  will  the 
widow  took  only  an  estate  for  life, 
subject  to  be  terminated  on  remar- 
riage, and,  not  having  remarried,  and 
being  now  deceased,  the  real  estate 
so  devised  to  her  passes  to  the  next 
of  kin  of  the  testator  as  an  estate  of 
remainder  in  fee  simple. 

Judgment  reversed  and  cause  re- 
manded. 

Wanamaker,  Newman,  Jones,  Mat- 
thias, Johnson  and*  Donahue,  J  J.,  con- 
cur. 


15859— The  Village  of  Belle  Center 
et  al.  vs.  The.  Board  of  Trustees  of 
Roundhead  Township  et  aL 

Error  to  the  Court  of  Appeals   of 
Logan  County. 
Johnson,  J. 

1.  Where  real  estate  has  passed  in 
the  manner  described  in  Section  5331, 
General  Code,  and  has  thereby  become 
liable  to  the  inheritance  or  succes- 
sion tax  therein  provided  for,  the  tax 
origintes  In  the  city,  village  or  town- 
ship in  which  the  real  estate  is  lo- 
cated; and  by  the  provisions  of  Sec- 
tion 9,  Article  XII,  of  the  Constitution, 
fifty  per  cent  of  the  tax  is  required  to 
be  returned  to  such  city,  village  or 
township. 

2.  Where  real  estate  is  directed  to 
the  payment  of  certain  legacies  which 
are  liable  to  the  succession  or  inheri- 
tance tax  by  the  provisions  of  Section 
5331,  General  Code,  the  tax  originates 
In  the  city,  village  or  township  in 
which  the  realty  is  located,  and  by 
the  provisions  of  Section  9,  Article 
XII,  of  the  Constitution  fifty  per  cent 
of  the  tax  is  payable  to  such  city,  vil- 
lage or  township. 

Judgment  affirmed. 

Wanamaker,  Newman,  Jones,  and 
Matthias,  JJ.,  concur. 
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MOTION    DOCKET 

9885.  Robert  M.  McMaster  et  al., 
County  Commissions,  et  al.  v.  The 
State  of  Ohio  ex  rel.  R.  C.  Boyd,  a 
taxpayer.  Motion  for  an  order  direct- 
ing: the  court  of  appeals  of  Mahoning 
county  to  certify  its  record.  Sustain- 
ed. 

9887.  Roland  D.  HutT  v.  The  New 
York  Central  Railroad  Co.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Lucas  county  to  certify  its 
record.     Overruled. 

9906.  Frank  Gorey  v.  James  Nel- 
son Black.  Motion  for  an  order  dir- 
ecting the  court  of  appeals  of  Licking 
county  to  certify  its  record.  Sustain- 
ed. 

9979.  Etta  Schrock,  by  Fred  C. 
Schrock,  her  next  friend,  v.  The  Co- 
lumbus Railway  and  Light  Company. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Franklin  county 
to  certify  its  record.    Overruled. 

9985.  Charles  L.  Graves  v.  The  Al- 
bert B.  King  Company.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Tuscarawas  county  to  certi- 
fy its   record.     Overruled. 

10002.  The  Hamilton  Furnace  Com- 
pany v.  The  Hamilton  Otto  Coke  Com- 
pany. Motion  by  defendant  to  dis- 
miss petition  in  error  In  course  No. 
16135  on  the  general  docket.  Sustain- 
ed. 

10004.  Louise  Bowers  v.  Leon  B. 
Santee.  Motion  for  an  order  directing 
the  court  of  appeals  of  Stark  county 
to  certify  its  record.    Sustained. 

10008.  Artman  Wertenberger  v.  The 

State  of  Ohio.  Motion  for  leave  to 
file  a  petition  in  error  to  the  court  of 
appeals  of  Stark  county.     Sustained. 

10009.  Nicholas  Church  v.  Balti- 
more &  Ohio  Railroad  Company.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Mahoning  county  to 
certifv  its  record.    Overruled. 

10013.  A.  G.  Stoltz  et  al.  v.  Phoeba 
S.  Carrol.  Motion  by  plaintiff  to  dis- 
pense with  printing  Exhibits  in  Cause 
No.  16108  on  the  General  Docket.  Sus- 
tained. 
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15797.  Emma  I.  Gromley  vs.  Nancy 
B..  Williams  et  al.  Crawford.  Judg- 
ment affirmed. 

15820.  The  Mutual  Electric  Co.  v. 
The  Village  of  Pomeroy,  Ohio.  Meigs. 
Judgment  reversed  and  Judgment  for 
plaintiff  in  error. 

15873.  The  Capital  City  Dairy  Co. 
v.  John  Amicon  Brothers  &  Co.  Frank- 
lin. Judgment  affirmed  on  authority 
of  Railroad  Co.  v.  Rahman,  22  Ohio 
St.,   446. 

15879.  Thomas  J.  Edwards  et  al., 
Board  of  County  Commissioners  of 
County,  v.  William  E.  Myers.  Tuscar- 
awas.   Judgment  affirmed. 

15943.  James  E.  Slark  et  al.  v. 
Blanche  McFarland  et  al.  Union. 
Judgment,     affirmed. 

15961.  Board  of  County  Commis- 
sioners of  Licking  County  vs.  Charles 
H.  Bolin.  Licking.  Judgment  modi- 
fled  and  affirmed  as  modified. 

15962.  Board  of  County  Commis- 
sioners of  Licking  County  vs.  Mary 
C.  Bolin.  Licking.  Judgment  modi- 
fied and  affirmed  as  modified. 

15990.  George  L.  Ammon  et  al.  vs. 
Conrad  A.  Horn,  as  Auditor  et  al. 
Warren.  Dismissed  for  want  of 
preparation. 

16057.  Modern  Woodmen  of  America 
ve.  Van  R.  MyerjB.  Hancock.  Judg- 
ment reversed  and  cause  remanded  to 
Court  of  Common  Pleas,  Hancock 
County,  with  instructions  to  overrule 
the  demurrer  to  the  fourth  defense. 

16074.  The  Ohio  State  Telephone 
Co.  vs.  The  Public  Utilities  Commis- 
sion of  Ohio.  Public  Utilities  Com- 
mission. Dismissed  for  want  of  prep- 
aration. 

16105.  Mary  A.  Connolly  et  al.  vs. 
Vertie  A.  Klder  et  al.  Logan.  Dis- 
missed for  failure  to  file  printed  rec- 
ord. 

16134.  The  State  of  Ohio  ex  rel. 
The  Village  of  Leipslc  vs.  Henry  G. 
Moenter,  Auditor,  et  al.  In  mandamus. 
Writ  denied. 
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Shaker  Heights,  $95,000.  Edward  C. 
Daoust,  Sydney  A.  Davies,  Henry  G. 
McPike,  Dav'd  J.  Gardiner,  Trafton 
M.  Dye. 

Automotive  Exchange  of  America 
Co.,  Cleveland,  $5,000.  Don  P.  Mills, 
W.  R.  Godfrey,  S.  R.  Klein,  D.  E. 
Commery,  S.  F.  Krohn.  (Dealing  in 
vehicles,  boats  and  aircraft.) 

George  A.  Gardner  Medcine  Co., 
Painesville,  $2,000.  George  A.  Gard- 
ner, William  L.  Shepard,  Ben  L.  Aver- 
ill,  Thomas  Dickey,  Nallie  D.  Gardner. 

Meadows  Cannel  Coal  Co.,  Cincin- 
nati, $30,000.  Okey  Meadows,  Louis 
H.  Stone,  W.  H.  Schilderink,  John  R. 
Schindel,  H.  E.  Christman. 

Roumanian  American  Exchange  and 
•Shipping  Co.,  Cleveland,  $20,000.  Levi 
Staunch,  Simion  Moldovan,  John  Len- 
gel,  G.  Gardulescu,  Nick  Dobrescu. 

American  Welding  &  Repair  Co., 
Akron,  $5,000.  Sanford  H.  Abrams, 
Walter  E.  McCleary,  Charles  L.  Allen, 
Walter  S.  Hutchison,  M.  Frank  Bol- 
linger. 

Fuhr-Shaeffer  Motor  Car  Co.,  Can- 
ton, $10,000.  F.  L.  Fuhr,  H.  T.  Shaef- 
fer,  C.  C.  Jones,  Fred  Clark,  C.  H.  Ir- 
win. 

Interstate  Investment  Co.,  Cleve 
land,  $10,000.  Constantine  P.  Govos 
tes,  J.  L.  Corbets,  L.  D.  Blanchard 
Rhodes  I.  Gregory,  Orca  C.  Gregory. 

Marigold  Drug  Cp.,  Cleveland,  $5, 
000.  Hubert  B.  Fuller,  Thomas  W 
Rees,  Florence  D.  Fuller,  G.  L.  Dolan 
E.  M.  Rieben. 

Republic  Savings  &  Loan  Co. 
Cleveland,  $250,000.  Philmore  J.  Ha 
ber,  M.  G.  Stark,  John  L.  Dease,  M 
R.  Burnage,  H.  E.  H'bbert. 

American  Block  and  Manufacturing 
Co.,  Warren,  $60,000.  James  D.  Rob- 
ertson, O.  R.  Grimmesey,  John.Kon- 
old,  George  F.  Konold,  Paul  B.  Mas- 
ters. 

Hotel  Laundry  Co.,  Cincinnati.  $10,- 
000.  W.  P.  McCrone,  F.  H.  Weiss, 
Geo.  Wm.  Weindel,  Max  Neubauer, 
Daniel  Burkhardt,  G.  A.  Roever. 

Carey  Telephone  Co.,  Carey,  $1,000. 


W.  S.  Crater,  Charles  S.  Maltby,  R.  C. 
Crater,  C.  L.  Logan,  Frank  C.  Dunbar. 

Allerding  Motor  Parts  Co.,  Mans- 
field, $50,000.  Cletus  X.  Allerding, 
John  H.  Coss,  Edmund  J.  Walter,  Wil- 
liam Berno,  Charles  M.  Waiter. 

Liberty  Raincoat  Co.,  Dayton,  $10.- 
000.  William  C.  Wolff,  Harry  J. 
Wolff,  Morris  Bokolow,  August  Wolff, 
Frank  Koors. 

Perry  Manufacturing  Co.,  New  Lex- 
ington, $50,000.  J.  Howard  O'Laugh- 
lin,  L.  H.  Piercy,  Charles  W.  Sycks, 
Claud  E.  Smith,  Paul  Gordon.  (Feed- 
grinding  mills.) 

Vista  Publishing  Co.,  Hamilton, 
$25,000.  G.  C.  Morey,  R.  G.  Davis. 
Earl  Rowan,  H.  R.  Fish,  H.  H.  Haines. 

Elaborated  Roofing  Co.,  Cleveland, 
$50,000,  W.  F.  Maurer,  John  F.  Wil- 
son, S.  A.  Williamson,  E.  R.  Dolin. 
Norton  McGiffin. 

Industrial  Gas  and  Chemical  Co., 
Youngstown,  $250,000.  U.  C.  DeFord, 
Clyde  W.  Osborne.  J.  W.  Blackburn, 
T.  Lamar  Jackson,  Wallace  F.  Judd. 

Wood  cliff  Farm  Co.,  Columbus.  $50,- 
000.  George  R.  Hedges,  Herman  R 
Tingley,  George  S.  Long,  Asa  J. 
Hatch,  Williard  S.  Holcomb. 

Colegrove-Greenwood  Co.,  Cleve- 
land, $50,000.  E.  L.  Colegrove,  L.  S. 
Greenwood,  B.  A.  Kittinger,  W.  T. 
Kinder,  Harold  G.  Mosier..  (Power 
transmission  machinery.) 

Eavey  Co.,  Xenia,  $225,000.  W.  E. 
Eavey,  H.  E.  Eavey,  W.  R.  Harner,  O. 
E.  Painter,  A.  J.  Taylor.  (Groceries 
and  general  merchandise.) 

Giha  Co.,  Toledo,  $25,000.  Jesse 
Giha,  John  W.  Raab,  Tom  Giha.  Harry 
B.  McNutt,  Mabel  Modien.  (Buying 
and  selling  fruits,  vegetables  and 
nuts.) 

Nashkin  Cloak  and  Suit  Co.,  Cleve- 
land, $10,000.  George  Q.  Keeley,  O. 
H.  Walther,  P.  M.  Gerlach,  H.  A.  Bal- 
mer,  A.  J.  Roth. 

Shuer-Wiener  Iron  and  Steel  Co., 
Toledo,  $75,000.  H.  Wiener,  Maurice 
Shuer,  John  B.  Friend,  Alma  Krenz, 
Lowell  E.  Kennell. 

Victory  Tire  Repair  Co.,  Cleveland. 
$5,000.  Jacob  Neuman,  E.  C.  Smeed- 
ing,  J.  Hurwitz,  Joseph  C.  Bloch,  Paul 
W.  Stanley. 
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No.  721— In  the  Matter  of  the  Appeal  of  The  Alliance  Gas  &  Power 
Company  From  an  Ordinance  Fixing  Rates  for  Electric  Light  in 
the  City  of  Alliance,  Passed  by  the  Council  of  the  City  of  Alliance 
November  1,  1915,  Becoming  Effective  August  1,  1916. 

(Decided  December  12,  1918.) 

Finding. 

This  investigation  is  in  pursuance  of  an  appeal  from  an  ordi- 
nance passed  by  the  city  council  of  the  city  of  Alliance,  Ohio,  fixing 
maximum  rates  for  electric  light  and  for  power  for  municipal  pur- 
poses in  said  city  for  a  period  of  ten  years  from  and  after  August 
1,  1916. 

Heretofore  the  property  of  The  Alliance  Gas  &  Power  Company 
used  and  useful  in  furnishing  service  in  Alliance,  Ohio,  was  ap- 
praised and  a  tentative  valuation  fixed.  Exceptions  were  taken 
to  said  tentative  valuation  both  by  the  city  and  the  company,  and 
hearings  were  had  thereon.  It  is  now  necessary  to  fix  the  per- 
manent valuation  of  the  property  and  to  determine  the  just  and 
reasonable  rate  or  rates. 

Having  given  careful  consideration  to  all  of  the  exceptions  taken 
by  the  parties  to  the  tentative  valuation,  the  commission  is  of  the 
opinion,  and  so  orders,  that  the  tentative  valuation  should  be 
changed  in  the  following  particulars : 

Deductions  made  from  the  tentative 
Valuation  of  The  Alliance  Gas  &  Power  Company 

Case  No.  721 

Cost  New  Present  Value 
Land: 

Power  Plant  Site $     1,637.70  $     1,637.70 

General  office  site 2,400.00  2,400.00 

Buildings : 

General  office  Bldg $     1,350.00  $       675.00 

Power  plant  equipment 2,051.10  2,051.10 

Meters  2,158.28  1,708.31 

Commercial  stock 3,005.24  3,005.24 

Cost  to  attach  business 30,348.00  30,348.00 

Totals  $  42,950.32        $  41,825.35 

Tentative  $550,591.57        $493,080.14 

Deductions  —  total 42,950.32  41,825.35 

Final  total $507,641.25        $451,254.79 
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The  deductions  of  $2,400.00  from  land  and  $1,350.00  from 
general  office  buildings  are  for  that  portion  of  the  general  office 
site  and  building  devoted  to  commercial  sales;  and  the  item  of 
$1637.70  from  land  is  that  portion  of  the  power  plant  site  devided 
to  the  gas  branch  of  the  business.  The  item  of  $2,051.10  is  for 
interest  and  taxes  on  cost  of  equipment  being  installed  at  the  time 
of  the  appraisal.  The  item  of  $3,005.24  is  the  value  of  the  com- 
mercial sales  stock  on  hand,  which  branch  of  the  business  the 
commission  thinks  should  be  conducted  as  a  separate  enterprise. 

All  of  these  items  and  the  reasons  for  their  elimination  are 
more  fully  set  forth  and  explained  on  page  4-8  of  the  "Valuation 
of  The  Alliance  Gas  and  Power  Company,"  and  on  pages  there  cited, 
to  which  reference  is  here  made. 

In  the  tentative  valuation  an  allowance  of  $30,348.00  was  made 
for  the  cost  of  attaching  business,  which  is  one  of  the  elements 
constituting  what  is  usually  designated  as  "Going  Value."  The 
commission  is  of  the  opinion  that  this  is  an  element  of  value  which 
should  be  taken  into  consideration  in  the  appraisal  of  the  property 
of  a  public  utility  used  and  useful  in  furnishing  service  to  the 
public.  However,  the  supreme  court  of  this  state  in  two  recent 
cases  has  held  that  such  costs  should  not  be  allowed  under  sub- 
stantially similar  circumstances,  and  for  that  reason  the  item  is 
deducted  from  the  tentative  valuation. 

In  all  other  respects  the  tentative  valuation  is  approved;  and 
it  is  ordered  that  the  balance  remaining  after  deducting  these 
amounts  from  the  tentative  valuation  heretofore  fixed,  to-wit,  the 
sum  of  $507,641.25,  be  and  it  is  hereby  declared  to  be  the  reproduc- 
tion value  of  the  property  of  The  Alliance  Gas  and  Power  Company 
used  and  useful  in  furnishing  electric  services  to  said  city  as  of 
date  August  1,  1916;  and  that  $451,254.79  is  the  present  value  of 
said  property  of  said  date. 

The  additions  and  betterments  since  that  date  and  up  to  May 
1,  1918,  amount  to  $170,603.14,  making  the  total  present  value  of 
said  property  and  upon  which  rates  should  be  predicated  as  of 
May  1,  1918,  $621,077.50. 

Unit  Prices. 
In  fixing  the  present  permanent  value,  all  unit  prices  were 
taken  as  of  August  1,  1916;  and  additions  to  property  since  that 
date  were  taken  at  the  actual  cost  of  the  same  as  shown  by  the 
books  and  vouchers  of  the  company. 
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Maximum  Rate. 

Coming  now  to  the  consideration  of  the  rate. 

Much  of  the  comment  made  in  the  case  of  The  Cleveland  Elec- 
tric Illuminating  Company,  recently  decided  by  this  commission,  is 
applicable  to  the  finding  in  this  case  and  need  not  be  repeated  here. 
There  are  certain  distinguishing  features,  however,  to  which  at- 
tention should  be  called. 

Depreciation  Reserve  and  Rate  of  Return. 

Inasmuch  as  the  distribution  system  of  The  Alliance  plant  is 
all  overhead,  where  it  is  exposed  to  the  elements,  and  a  consider- 
able portion  of  its  power  plant  consists  of  small  units,  an  allowance 
of  five  per  cent,  for  depreciation  reserve  is  made. 

The  rate  of  return  is  fixed  at  eight  per  cent.,  but  .subject  to 
the  conditions  and  exceptions  hereinafter  mentioned. 

Cost  of  Service. 

The  effective  date  of  the  ordinance  appealed  from  is  August 
1,  1916,  and  the  term  is  for  a  period  of  ten  years  from  and  after 
that  date.  The  ordinance  fixes  the  maximum  rate  for  electric  light 
at  "not  to  exceed  6c  per  K.  W.  H.  (primary  rate)  for  30  hours 
burning  of  40  per  cent,  of  the  installation,  not  including  porch, 
cellar,  closet  and  attic  lights ;  and  3c  per  K.  W.  H.  for  all  additional 
current ;"  and  provision  for  a  meter  rent  of  from  50c  to  $1.00  per 
month  to  be  absorbed  if  certain  quantities  of  current  are  used — 
making  it  in  effect  a  minimum  charge. 

The  question  for  this  commission  to  determine  is  whether  or 
not  the  rates  fixed  by  ordinance  are  just  and  reasonable.  This 
can  be  ascertained  only  by  a  proper  consideration  of  the  elements 
which  enter  into  the  cost  of  the  service;  and  consideration  may 
also  be  given  to  the  value  of  the  service,  for,  having  ascertained 
the  cost  of  service  largely  by  mathematical  computation,  there 
may  remain  a  further  consideration  as  to  whether  or  not  the  cost, 
especially  if  abnormal,  is  greater  than  the  value — though  it  is  only 
in  exceptional  cases  that  consideration  need  be  given  to  this 
inquiry. 

From  the  evidence  offered  at  the  hearings  and  the  independ- 
ent investigation  of  the  commission's  engineers,  and  a  careful 
examination  of  the  books  of  the  company,  the  commission's  chief 
engineer  submits  the  following  figures  showing  the  cost  of  service 
for  electric  lighting  in  the  city  of  Alliance,  based  upon  the  valua- 
tion, depreciation  and  rate  of  return  fixed  by  the  commission  for 
first  hour's  use  from  August  1,  1915,  to  May  1,  1918 : 
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The  Alliance  Gas  &  Power  Company 

Cost  of  delivering  the  first  k.  w.  h.  daily 

Use  of  the  maximum  yearly  demand 

Aug.  1,  1915  to  July  31,  1916 

Final  Value  for  Rate  Making  $450,474.36 

8% 

Return  on  investment  @  8% $  26,037.95 

Depreciation  @  5%  on  property  Exc.  of  land 20,293.69 

Operating  expenses,  Inc.  maintenance  and  taxes 67,985.67 

1/10  cost  of  rate  investigation 2,458.30 


<< 


u 


Total  production  cost $126,775.61 

K.W.  Hrs. 
Est.  K.  W.  H.  at  peak— 1260x8760....11,037.600  K.  W.  H. 

Total     "     generated 4,977.298 

Load  Factor  45% 

Total  electric  sales 3,360.494 

$126,775.61x.55 

Demand  per  day  =       .15161 

1260x365 
Output  126,775.61x.45 

per  K.W.H.  =       .01440 

3969434 

Total  cost —  

cents  per  K.  W.  H.  first  hr.  use      16.601 

Aug.  1,  1916  to  July  31,  1917 

8  ye 

Value  of  property  as  of  Aug.  1,  1916 $450,474.36 

Additions  to  property  to  Aug.  1,  1917 88,873.61 


8tt 


Value  as  of  August  1,  1917 $539,347.97 

Return  on  investment  @  8% $  43,147.84 

Depreciation  5%  on  property  exc.  of  land 24,737.36 

Operating  expense  Inc.  Maint.  &  Taxes 125,100.92 

1/10  cost  of  rate  investigation 2,458.30 


Total  production  cost $195,444.42 

K.W.  Hrds. 
Est.  K.  W.  H.  at  peak— 2100x8760— 22,896,000  K.  W.  H. 

Total     "     generated 4,136,330      " 

Load  Factor  47.4% 

Total  electric  sales 7,250,000      " 

$195,444.43x.526 

Demand  per  day  ' =       .12412 

2100x365 
Output  $195,444.42x.476 

per  K.W.H.  =       .01278 

7,350,822 

Total  cost —  

cents  per  K.  W.  H.  first  hr.  use      14.690 
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Aug.  1,  1917  to  May  1,  1918 

8% 

Value  of  property  as  of  Aug.  1,  1916 $450,474.36 

Additions  to  property  to  Jan.  31,  1918 170,603.14 


Value  as  of  January  31,  1918 $621,077.50 

Return  on  investment  @  8%  for  9  mo $  37,264.65 

Dep.  5%  on  property  exc.  of  land  for  9  mo 21,617.89 

Operating  exp.  inc.  Maint.  &  Taxes 158,852.00 

3/40  cost  of  rate  investigation 1,843.73 


u 


a 


Total  production  cost $218,578.36 

Est.  K.  W.  H.  at  peak— 2400x6552....15,724,800  K.  W.  H. 
Total     "     generated 8,264,930 

Load  Factor  52.5% 

Total  electric  sales 7,356,290 

$219,578.36x.475 

Demand  per  day =       .15919 

2400x273 
Output  $219,578.36x.525 

per  K.W.H.  =       .01567 

7,356,290 

Total  cost —  

cents  per  K.  W.  H.  first  hr.  use     17.436 

The  foregoing  computation  shows  that  the  actual  cost  of  first 
hour's  use  per  day,  or  thirty  hours'  use  per  month. 

For  the  year  ending  July  31,  1916,  was  16.601c  per  K.  W.  H. 

For  the  year  ending  July  31,  1917,  was  14.690c  per  K.  W.  H. 

For  the  9  months  ending  May  1,  1918,  was  17.486c  per  K.  W.  H. 

It  is  at  once  apparent  that  to  require  the  company  to  furnish 
service  at  6c  for  first  30  hours'  use — presumably  per  month,  though 
it  is  nowhere  so  stated  in  the  ordinance — would  be  absurd  and 
confiscatory.  If,  on  the  other  hand,  a  maximum  rate  were  fixed 
at  the  actual  cost  of  the  service  as  shown  by  these  computations, 
domestic  lighting  in  Alliance  would  be  so  expensive  as  to  be  almost 
prohibitive.  Where  then,  between  these  extremes,  should  the  rate 
be  fixed,  and  upon  what  basis? 

As  a  general  proposition  it  may  be  urged  that  where  a  com- 
pany operates  an  efficient  plant  in  an  economical  manner,  it  is 
entitled  to  whatever  rate  is  shown  to  be  necessary  to  meet  its 
legitimate  obligations  and  pay  a  reasonable  return  on  the  invest- 
ment, regardless  of  the  fact  that  such  a  rate  would  be  well  nigh 
prohibitive ;  but  that  can  be  true  only,  if  at  all,  where  both  economy 
and  efficiency  are  present. 
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The  evidence  and  the  inspection  of  the  Alliance  plant  by  the 
commission's  engineers  discloses  that  prior  to  the  installation  of 
a  new  turbo  generator  in  the  year  1917,  the  plant  consisted  of 
small  units  which  had  not  been  maintained  up  to  a  proper  standard 
of  efficiency,  which  condition  rendered  the  cost  of  production  un- 
usually high.  During  that  year  $88,873.61  was  added  to  the  cap- 
ital account,  most  of  which  represented  the  cost  of  a  new  turbo 
generator  of  larger  capacity;  and  notwithstanding  a  gradual  in- 
crease in  cost  of  labor  and  material  the  cost  of  first  hour's  use 
fell  two  cents. 

Thereafter,  and  up  to  January  31,  1918,  an  additional  $81,- 
729.53  was  expended  in  adding  new  boilers  of  larger  capacity, 
building  foundations  for  the  same,  and  extending  the  distribution 
system ;  but  the  cost  of  producing  first  hour's  use  increased  more 
than  2Vfcc  There  were  several  causes  which  contributed  to  this 
increase.  One  was  that  the  new  generator,  which  had  enabled  the 
company  to  produce  more  economically  during  the  preceding  year, 
had  already  become  overloaded,  and  the  old  one  with  its  more  ex- 
pensive and  less  efficient  operation  was  again  put  into  use;  but 
the  greatest  contributing  cost  was  the  enormous  increase  in  the 
cost  of  labor,  fuel  and  material. 

The  following  comparative  statement  is  taken  from  the  books 
of  the  company: 

The  Alliance  Gas  &  Power  Co. 

Operating  Expenses 

12  Months  12  Months      9  Months 
Account                  Aug!  1, 1915  Aug.  1, 1916  Aug.  1, 1917 

Jul.  31, 1916  Jul.  31, 1917  Apr.  30, 1918 
Boiler  Operation — 

Coal  (initial  cost) $    6,838.60  $  20,709.02    $  41,737.77 

Freight    4,858.26  5,497.77         10,141.16 

Unloading  203.60  405.78          4,335.65 

Handling  748.54  2,509.45          5,238.10 

Gas,  used  as  fuel 9,105.57  30,997.11        27,018.65 

Total  cost  of  boiler  fuel $  21,754.57    $  60,119.13    $  88,471.33 

Cinder  credit $       172.90    $       335.14    $       138.30 

Net  cost  boiler  fuel $  21,581.67  $  59,783.99  $  88,333.03 

Boiler  water  $       612.32  $    1,442.18  $       996.54 

Miscellaneous  supplies  570.07  1,512.99  1,772.91 

Boiler  room  labor 2,820.00  3,603.49  6,773.51 


Total  boiler  operation $  25,584.06    $  66,342.65    $  97,875.99 
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Generation  Operation — 

Supplies  &  expense $       814.91  $       991.27  $    1,760.50 

Gen.  room  labor 2,663.37  3,212.38  3,552.76 

Superintendence  1,230.25  1,582.91  1,822.18 

Boiler  operation  25,584.06  66,342.65  .    97,875.99 

$  72,129.21     $105,011.43 
Credit  for  exhaust  steam $       489.78    $     1,128.69 

Net  generation  oper'n....$  30,292.59  $  71,639.43  $103,882.74 
Conversion  operation $       116.43    $       112.50    $     1,168.59 

Total  production  operation....$  30,409.02    $  71,751.93     $105,051.33 

It  will  be  observed  that  the  total  production  expense  more 
than  doubled  for  the  year  ending  July  31,  1917,  as  compared  with 
the  preceding  year,  and  more  than  trebled  during  the  next  nine 
months  ending  April  30,  1918.  If  the  same  ratio  maintained  to 
the  end  of  the  year,  the  cost  of  operation  for  the  year  ending  July 
31,  1918,  would  be  more  than  four  times  as  great  as  for  the  year 
ending  July  31,  1916,  though  the  current  generated  and  sold  was 
less  than  twice  as  much. 

Still  further  analyzing  these  figures,  it  is  apparent  that  coal 
and  freight  on  coal,  and  gas  and  labor,  were  the  elements  which 
caused  by  far  the  larger  part  of  this  enormous  increase  in  cost  of 
production.  It  may  be  that  these  matters  were  wholly  beyond  the 
control  of  the  company,  and  it  may  be  that  a  little  more  fore- 
thought in  preparing  for  the  future  would  have  obviated  some  of 
the  abnormal  expenses. 

In  the  case  of  The  Cleveland  Electric  Illuminating  Company, 

in  speaking  of  the  increases  and  decreases,  the  commission  say : 

"There  has  been  added  to  the  property  in  Cleveland  dur- 
ing this  time  approximately  six  million  dollars ;  the  operating 
expenses  plus  three  per  cent  for  deferred  upkeep  has  increased 
from  $2,166,372.29  to  $4,599,946.75;  and  the  gross  revenue 
from  $3,588,523.24  to  $6,197,948.88.  Yet  so  evenly  balanced 
have  been  the  increases  which  add  to  the  total  cost  of  produc- 
tion and  distribution  on  the  one  hand,  and  the  increased  con- 
sumption on  the  other,  that  the  cost  per  K.  W.  H.  for  first 
hour's  use  has  not  greatly  varied." 

But  the  reverse  is  true  with  the  Alliance  plant.  During  the 
time  this  case  has  been  under  investigation,  a  little  more  than 
one-third  in  value — as  in  the  Cleveland  case — has  been  added  to 
the  property;  the  production  of  K.  W.  H.  has  nearly  doubled,  the 
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operating  expenses  have  quadrupled,  and  the  cost  of  production 
has  materially  increased. 

The  Alliance  plant  was  appraised  as  of  date  two  years  later 
than  the  date  of  the  appraisal  of  the  Cleveland  plant.  The  operat- 
ing expenses  available  cover  only  two  years  and  nine  months,  when 
labor  and  material  were  the  highest.  More  than  a  third  has  been 
added  to  the  plant,  at  a  time  when  labor  and  material  were  higher, 
perhaps,  than  ever  before. 

The  ordinance  has  nearly  eight  years  yet  to  run.  To  base  a 
rate  over  the  ten  year  period  on  such  data  would  be  manifestly  un- 
fair to  the  consumer.  It  would  likewise  be  unfair  to  overlook  the 
fact  that  the  company  has  been  obliged  to  "weather  the  storm" 
during  this  wholly  unprecedented  period  of  mounting  prices  and 
suddenly  increased  demand.  All  the  experience  of  the  past— at 
least  since  the  earliest  date  of  preserving  reliable  statistics- 
demonstrates  that  during  any  great  national  or  international  war 
prices  of  all  leading  commercial  commodities  and  the  cost  of  labor 
rapidly  ascend,  reaching  the  apex  near  the  close  of  hostilities ;  and 
that  thereafter  there  is  a  gradual  decline  over  a  period  of  from 
ten  to  fifteen  years,  when,  unless  some  unforeseen  disturbance 
occurs,  they  reach  a  plane  somewhat  near  the  pre-war  basis. 
Seldom,  if  ever,  do  prices  as  a  whole  suddenly  decline,  though 
there  may  be,  here  and  there,  a  commodity  peculiarly  affected  by 
war  conditions  which  does  so.  We  have  a  right  to  expect  the  usual 
results  to  follow  the  present  crisis. 

The  added  and  more  efficient  machinery  which  the  Alliance 
company  has  installed  will  serve  to  lessen  the  cost  of  production 
to  future  consumers  as  well  as  to  the  present.  If  operating  ex- 
penses return  to  anything  approaching  the  pre-war  prices,  the  cost 
of  production — and  to  some  extent  the  cost  of  distribution- 
should  materially  decline  before  the  expiration  of  the  period 
covered  by  the  ordinance. 

The  rate  when  fixed  becomes  effective  as  of  August  1,  1916. 
A  rate  which  would  be  fair  now  and  which  would  have  been  fair 
during  the  last  two  and  one-fcalf  years  would,  in  all  probability, 
be  too  high  during  the  remainder  of  the  term  which  the  ordinance 
has  to  run. 

While  the  law  requires  this  commission  in  an  appeal  case  to 
"fix  and  determine  the  just  and  reasonable  rate,  price,  toll  or 
rental  to  be  charged,  demanded,  exacted,  or  collected  by  such  public 
utility  during  the  period  so  fixed  by  ordinance,"  we  know  of  no 
provision  which  compels  us  to  close  our  eyes  to  actual  conditions 
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and  to  the  common  experiences  of  mankind  and  fix  the  same  uni- 
form, inflexible  rate  for  the  whole  period.  We  think  such  an  in- 
terpretation would  defeat  the  primary  purpose  of  regulation. 

For  a  long  series  of  years,  the  Alliance  company  has  been 
charging  its  light  customers,  under  authority  of  ordinances  of 
the  city,  a  maximum  rate  of  12Vfcc  per  K.  W.  H.  for  thirty  hours' 
use  each  month  and  5c  for  electricity  used  in  excess  of  that  amount, 
with  a  discount  of  6  %  for  prompt  payment  and  a  minimum  charge 
of  $1.00  per  month.  We  have  caused  a  careful  inspection  of  its 
books  to  be  made  from  August  1,  1915,  to  November  1,  1918,  to 
ascertain  what  rate  of  return  it  has  actually  been  earning  on  its 
electrical  business,  and  find  said  earnings  as  follows: 

From  August  1,  1915,  to  July  31,  1916,  13.10% 
From  August  1,  1916,  to  July  31,  1917,    5.6624% 
From  August  1,  1917,  to  April  30,  1918,    4.216% 
From  May  1, 1918,  to  November  1,  1918,    0.625% 
During  the  first  year  the  return  was  excessive,  but  it  has 
constantly  declined  until  it  has  reached  a  point  barely  above  oper- 
ating expenses.    We  have  already  given  some  of  the  reasons.    In 
addition  to  those  already  pointed  out,  it  appears  that  while  the 
new  equipment  was  being  installed  the  old  plant  was  overloaded, 
causing  a  wasteful  use  of  fuel  and  labor  in  working  the  old  boilers 
to  their  utmost  capacity  and  causing  a  consumption  of  fuel  wholly 
out  of  proportion  to  the  K.  W.  H.  generated.    In  the  use  of  natural 
gas  modern  and  economical  appliances  were  not  employed,  and 
our  engineers  believe  from  observations  made  upon  the  ground, 
that  a  considerable  saving  could  have  been  made  in  this  respect 
if  the  furnaces  had  been  so  equipped  as  to  adapt  them  to  the  use 
of  this  fuel.    These  conditions  have  since  been  remedied  and  the 
cost  of  generation  should  materially  decrease  in  the  future. 

We  think  that  some  of  this  loss  should  be  borne  by  the  com- 
pany and  that  during  such  emergencies  a  utility  must  be  content 
with  a  less  net  earning  where,  to  produce  an  adequate  return,  an 
excessive  rate  must  be  imposed  upon  the  public. 

It  is  evident  that  the  12V^c  maximum  rate  which  the  company 
has  been  charging  has  not  produced,  since  August  1,  1916,  and  up 
to  the  present  time,  anything  like  the  rate  of  return  which  we 
have  found  that  under  ordinary  circumstances  it  would  be  entitled 
to  earn,  but  for  reasons  already  given  we  think  that  during  this 
critical  period  it  must  be  content  with  what  it  has  earned.  In  the 
future,  with  its  new  equipment  and  increased  demand,  it  ought  to 
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be  able  to  materially  decrease  the  cost  per  unit  of  both  production 
and  distribution. 

The  commission  finds  that  the  six  per  cent,  maximum  rate 
named  in  the  ordinance  is  unjust  and  unreasonable,  and  that  for 
the  period  from  August  1,  1916,  to  the  date  of  reading  meters  in 
January,  1919,  twelve  and  one-half  cents,  with  a  discount  of  five 
per  cent,  for  prompt  payment,  is  a  just  and  reasonable  rate;  and 
that  for  the  remainder  of  the  period  ten  and  one-half  cents  per 
E.  W.  H.  is  and  will  be  a  just  and  reasonable  rate.  But  because 
of  the  uncertainties  which  we  have  already  pointed  out,  the  com- 
mission will  retain  jurisdiction  with  full  power  to  require  reports 
to  be  made,  on  sixty  days'  notice,  by  the  company  of  its  financial 
and  operating  conditions,  and  with  full  power  to  require  the  modi- 
fication of  this  order  at  any  time  when  the  facts  warrant  such 
action. 

This  ordinance  provides  a  secondary  maximum  rate  of  3c  for 
all  electricity  used  in  excess  of  thirty  hours.  For  reasons  already 
given  it  is  evident  that  this  rate  is  too  low,  and  the  commission 
so  finds.  As  indicated  in  the  Cleveland  case,  there  is  some  doubt 
as  to  the  authority  of  a  municipality  arbitrarily  to  divide  the 
service  into  classes  based  solely  on  the  quantity  consumed  and  fix 
a  rate  for  each  class,  but  aside  from  that  there  is  nothing  in  the 
record  to  inform  the  commission  why  a  division  should  be  made 
on  thirty  hours'  use  instead  of  forty,  sixty,  or  any  other  number, 
and  nothing  to  show  that  it  costs  just  half  as  much  to  furnish 
current  above  thirty  hours  as  it  does  to  furnish  the  same  within 
thirty  hours.  Nor  does  it  appear  why  all  above  thirty  hours'  use 
should  pay  the  same  rate.  But  it  may  be  that  several  other  steps 
downward  should  be  taken  as  the  quantity  consumed  increases; 
and  it  is  the  duty  of  the  company  to  arrange  its  schedule  accord- 
ingly. 

In  the  Cleveland  Electric  Illuminating  case  the  commission 

say: 

"It  does  not  follow  that  when  the  maximum  rate  is  fixed 
that  rate  should  be  charged  for  all  electric  lighting.  It  u 
doubtful  if  any  considerable  portion  of  it  should  be  sold  at  the 
maximum  figure.  It  is  the  duty  of  the  company,  within  that 
maximum,  to  prepare  and  file  a  schedule  which  will  adjust 
rates  in  accordance  with  some  reasonable  classification,  taking 
into  consideration  the  quantity  consumed,  the  cost  of  service, 
and  such  other  differentiating  elements  as  are  proper  to  be 
considered,  and,  notwithstanding  the  fact  that  the  commission 
has  named  the  maximum  rate,  the  classification  and  rates  ex- 
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tended  to  each-  class  and  kind  of  service  will  still  be  under  its 


supervision. 

We  think  the  same  policy  should  be  pursued  here,  and  it  is 
so  ordered. 

Street  Lighting. 

This  ordinance  fixes  the  price  to  be  charged  for  lighting 
streets,  alleys,  public  grounds  and  buildings,  and  the  question 
arises  as  to  what  supervision  this  commission  has  over  such  rates. 

Section  3994  General  Code  provides: 

"A  municipal  corporation  may  contract  with  any  company 
for  supplying,  with  electric  light,  natural  or  artificial  gas,  for 
the  purpose  of  lighting  or  heating  the  streets,  squares,  and 
other  public  places  and  buildings  in  the  corporation  limits." 


From  such  a  contract  there  is  no  appeal  to  the  commission, 
and  this  section  was  in  force  prior  to  the  enactment  of  the  Public 
Utility  Act. 

As  the  commission  views  it,  however,  if  the  municipality  fails 
or  neglects  to  enter  into  a  contract  with  a  utility  company  for  such 
service  and  elects  to  proceed  under  Section  3982  General  Code  by 
passing  an  ordinance  fixing  rates  which  the  utility  may  either 
accept  or  appeal  from  to  this  commission,  then  it  is  incumbent  on 
the  commission  to  inquire  into  the  justness  and  reasonableness  of 
such  rates,  and,  if  found  unjust  and  unreasonable,  to  fix  the  proper 
maximum  rates.  But  an  inspection  of  this  ordinance  and  an  ex- 
amination of  the  record  disclose  that  there  is  not  sufficient  data 
upon  which  to  base  a  rate.  The  ordinance  fixes  maximum  rates  for 
60-  80-  100-  250-  400-  600-  and  1000-candle  power  nitrogen  type 
C  Mazda  lamps  without  specifying  which  will  be  used  or  whether 
all  of  one  kind  or  some  of  each  shall  be  used ;  nor  does  it  specify 
how  many  of  each  kind  or  of  all  kinds  will  be  required,  nor  where 
they  are  to  be  located,  except  the  provision  that 

"The  number  and  candle  power  of  the  lighting  units  to 
be  furnished  under  this  contract  is  to  be  decided  by  the  Di- 
rector of  Public  Service." 

and 

"All  lighting  units  are  to  be  located  with  reference  to  posi- 
tion and  height  above  the  street,  as  directed  by  the  Director 
of  Public  Service." 

In  an  endeavor,  if  possible,  to  supply  these  omissions,  the  chief 
engineer  of  the  commission  spent  several  days  in  Alliance  going 


316  Department  Reports 

over  the  situation.  He  learned  from  the  representative  of  the  city 
that  it  was  the  purpose  of  the  city,  after  the  commission  had  fixed 
the  maximum  rate  for  this  service,  to  submit  the  public  lighting 
to  competitive  bidding  and  contract  with  the  lowest  and  best  bidder 
within  the  maximum  rate  thus  fixed ;  and  that  elaborate  specifica- 
tions had  been  prepared  with  that  end  in  view.  These  specificar 
tions  were  not  introduced  in  evidence  and  are  no  part  of  the  record. 
It  is  needless  to  say  that  the  commission  cannot  fix  rates  on  speci- 
fications aside  from  the  record  and  which  may  never  be  accepted 
by  any  bidder. 

Assuming,  however,  that  the  commission  would  attempt  to  fix 
a  rate  in  that  way,  these  specifications  do  not  much  clarify  the 
situation.  The  company  which  is  now  serving. the  city  has  sub- 
stantially all  arc  lamps;  those  required  in  the  specifications  are 
type  C  Mazda  lamps.  The  present  company  has  all  overhead  dis- 
tribution system;  the  specifications  require  that  portion  in  the 
business  districts  to  be  underground.  The  poles,  by  the  specifica- 
tions, must  be  not  to  exceed  one  hundred  feet  apart;  the  present 
company's  poles  are  much  farther  apart.  The  specifications  pre- 
clude the  use  of  any  of  the  existing  lamps  or  lamp  receptacles,  and 
would  require  a  resetting  of  poles  and  rebuilding  of  the  down-town 
system.  Ninety-five  White- Way  standards  are  provided  for  in  the 
specifications,  but  are  not  mentioned  in  the  ordinance,  and  the  city 
reserves  the  right  "to  remove  at  any  time  in  any  month  a  total 
of  ten  per  cent,  of  the  lamps  of  this  ornamental  system."  The 
hours  of  burning  in  the  specifications  do  not  correspond  to  the 
hours  of  burning  in  the  ordinance.  The  conditions  for  changing 
location  of  lamps  in  the  specifications  are  not  the  same  as  those 
contained  in  the  ordinance. 

If  it  were  assumed  that  the  Alliance  company  would  be  the 
successful  bidder  for  the  public  lighting,  it  would  be  necessary  to 
know  what  it  would  cost  to  so  transform  its  system  as  to  enable 
it  to  furnish  the  desired  service;  if  a  new  company  should  be  the 
successful  bidder,  it  would  be  necessary  to  compute  the  cost  of 
constructing  and  operating  an  entirely  new  plant  to  take  care  of 
this  business;  and  without  knowing  the  approximate  number  and 
location  of  lamps,  the  exact  kind  and  candle  power,  as  well  as  other 
details,  it  would  be  impossible  to  fix  a  rate  for  this  service. 

For  these  reasons  the  commission  finds  that  the  provisions  of 
the  ordinance  relating  to  the  supplying  of  electric  light  for  public 
purposes  are  so  indefinite  and  uncertain  that  it  cannot  fix  a  maxi- 
mum rate  for  this  service,  and  the  parties  will  be  left  to  their  rights 
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under  Section  3994  G.  C;  or  the  council  may  pass  an  ordinance 
regulating  this  service  containing  more  definite  and  certain  pro- 
visions, which  the  company  may  accept  or  from  which  it  may 
appeal. 

This  ordinance  also  purports  to  fix  the  price  "for  electricity 
for  power  supplied  to  the  city  of  Alliance  for  municipal  purposes/' 
As  the  municipality  has  no  authority  to  fix  power  rates,  nothing 
need  be  added  to  what  was  said  in  The  Cleveland  Electric  Illumin- 
ating case,  to  which  reference  has  already  been  made.  The  utility 
may  of  its  own  volition,  under  provisions  of  Section  614-72  G.  C, 
grant  a  less  rate  to  the  municipality  than  to  others,  but  it  is  not 
required  so  to  do.  If  it  does  not,  the  municipality  is  on  the  same 
basis  as  any  other  power  customer  who  is  served  under  like  or 
similar  circumstances. 

The  commission  finds  that  a  just  and  reasonable  minimum 
charge  for  services  at  maximum  rate  is  fifty  cents  per  month. 

Nothing  in  this  finding  shall  prevent  the  company  from  in- 
stalling flat  rate  charges  based  on  the  watt  capacity  of  lamps  for 
commercial  window  lighting,  sign  lighting  and  the  like,  so  long  as 
the  charge  for  the  same  does  not  exceed  the  maximum  rate  herein 
fixed  for  the  quantity  consumed. 

The  company  will  also  be  permitted  to  carry  in  its  schedule 
from  and  after  the  date  fixed  for  installing  the  ten  and  one-half 
cent  net  maximum  rate,  a  maximum  charge  of  eleven  cents  per 
K.  W.  H.  with  a  discount  of  one-half  cent  per  K.  W.  H.  for  prompt 
payment  of  bills. 

An  order  will  issue  in  conformity  with  this  finding. 


No.  1560— In  the  Matter  of  the  Joint  Application  of  The  Chesa- 
peake and  Potomac  Telephone  Company  of  West  Virginia,  and 
The  Barlow  and  Watertown  Telephone  Company,  for  the  Ap- 
proval of  An  Agreement  for  the  Interchange  of  Traffic  Between 
the  Two  Companies. — Prayer  Granted. 

(Dated  December  3,  1918.) 


The  Chesapeake  and  Potomac  Telephone  Company  of  West 
Virginia,  a  corporation  duly  authorized  to  do  business  in  Ohio,  and 
The  Barlow  and  Watertown  Telephone  Company,  a  corporation  duly 
organized  under  the  laws  of  Ohio,  having  heretofore  filed  a  joint  ap- 
plication asking  the  consent  to  and  approval,  by  this  commission, 
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of  the  making  by  said  applicants  of  a  certain  form  of  contract 
or  articles  of  agreement,  dated  June  21,  1918,  providing,  among 
other  things,  for  the  retention  of  the  physical  connection  now  ex- 
isting between  applicants'  respective  systems  and  the  continued  in- 
terchange of  toll  business  thereby;  and  the  commission  having, 
upon  the  filing  of  said  application,  deemed  the  assignment  of  the 
same  for  hearing  to  be  unnecessary,  said  matter  came  on  this  day 
for  final  consideration. 

The  commission,  being  fully  advised  in  the  premises,  finds 
that  the  convenience  of  the  public  will  be  promoted  by  the  retention 
of  said  physical  connection,  and  that  the  public  will  thereby  be  fur- 
nished adequate  service  for  a  reasonable  and  just  rate,  rental,  toll 
or  charge  therefor,  and  is  satisfied  that  its  consent  and  authority 
should  be  granted  for  the  retention  of  said  physical  connection  and 
the  continued  interchange  of  toll  business  by  the  applicants.  It  is, 
therefore, 

Ordered,  That  said  The  Chesapeake  and  Potomac  Telephone 
Company  of  West  Virginia,  and  said  The  Barlow  and  Watertown 
Telephone  Company  be,  and  hereby  they  are,  authorized  to  retain 
the  physical  connection  now  existing  between  their  respective  sys- 
tems, and  to  continue  to  interchange  toll  business  as  provided  by 
law.    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  commission  in  any  future 
proceeding  involving  such  subjects. 


No.  342 — Charles  S.  Turner,  Complainant,  vs.  The  Toledo  Railways 
and  Light  Company,  Defendant. — Prayer  Denied. 


(Dated  December  5,  1918.) 

This  day,  after  full  hearing  and  argument  by  counsel,  this  mat- 
ter came  on  for  further  consideration  upon  the  application  of  de- 
fendant for  such  further  modification  and  amendment  of  the  order 
entered  herein  as  of  date  April  7, 1913,  as  will  permit  and  authorize 
the  establishment  and  maintenance  of  certain  increased  rates  for 
hot  water  heating  service  during  the  ensuing  season  in  lieu  of  the 
rates  set  forth  in  said  order: 

The  commission,  being  fully  advised  in  the  premises,  finds  that 
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said  application  should  not  be  granted,  and  the  same,  therefore 
hereby  is  denied. 

And  the  commission  coming  now  to  consider  the  rates  and 
charges  to  be  maintained  and  followed  by  said  defendant  for  fur- 
nishing hot  water  heating  service  in  the  city  of  Toledo  during  the 
present  heating  season,  and  it  appearing  that  the  rates  and  charges 
set  forth  in  the  supplemental  order,  made  and  entered  herein  on 
the  eighth  day  of  August,  1917,  to  expire  within  one  year  there- 
from, will  not  be  unjust,  unreasonable  nor  excessive,  and  will  not 
yield  defendant  a  greater  rate  of  return  that  it  is  entitled  to  earn 
upon  its  property  devoted  to  the  convenience  of  the  public  in  fur- 
nishing such  service  in  the  year  to  end  August  8,  191$,  it  is 

Ordered,  That  the  order  made  and  entered  herein,  on  the 
seventh  day  of  April,  1913,  be  and  hereby  it  is  further  modified  and 
amended  for  a  period  ending  on  the  eighth  day  of  August,  1919,  to 
provide  and  permit  the  defendant,  said  The  Toledo  Railways  and 
Light  Company,  to  establish,  maintain,  impose  and  collect  for  the 
furnishing  of  hot  water  heating  service,  rates  and  charges  not 
greater  nor  in  excess  of,  and  to  maintain  and  follow  rules  and  regu- 
lations substantially  in  conformity  to,  the  rates  and  charges,  rules 
and  regulations  set  forth  and  prescribed  in  the  supplemental  order 
made  and  entered  herein  on  the  eighth  day  of  August,  1917. 
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Under  Section  2770,  General  Code,  Whenever  a  Discharged  Soldier 
Presents  His  Discharge,  it  Becomes  the  Duty  of  the  County  Re- 
corder to  Record  the  Same  and  the  Recorder  is  Required  to  Make 
the  Endorsements  Thereon  as  Provided  in  Sections  2758  and  2771 
General  Code. — In  Order  for  Any  One  to  Come  Within  the  Term 
"Soldier"  as  Found  in  Section  2770,  General  Code,  He  Is  Required 
to  Take  an  Oath  and  Be  Inducted  into  the  Service  of  the  United 
States.  Such  Term  Applies  to  Sailors,  Marines,  Aviators  and 
Army  Nurses  Who  Have  Been  Regularly  Inducted  Into  the  Mili- 
tary Service  and  It  Is  the  Duty  of  the  County  Recorder  to  Make 
Record  of  Any  Discharge  of  Such  Persons  Presented  to  Him  for 
Record.  Such  Term  Does  Not  Include  Red  Cross  Nurses. — Per- 
sons Discharged  from  the  Draft  Are  Not  Entitled  to  Have  Such 
Discharge  Recorded  Under  the  Provisions  of  Said  Section  2770. 
The  County  Recorder  is  Required  to  Make  an  Index  of  Such  Dis- 
charge but  he  Cannot  Charge  a  Fee  for  Making  the  Same,  the 
Only  Fee  to  Which  he  is  Entitled  is  the  One  of  25c  for  Recording 
Said  Discharge. 


No.  1561— (Opinion  Dated  November  19,  1918) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:     I  am  in  receipt  of  your  communication  in  which 

you  submit  the  following  questions  for  my  opinion : 

"1.  Are  the  endorsements  required  to  be  made  by 
sections  2758  and  2771  G.  C.  necessary  on  the  soldier's  dis- 
charge mentioned  in  section  2770  of  the  General  Code? 

2.  Does  the  term  'soldier*  as  used  in  section  2770  G.  C. 
apply  to  sailors,  marines,  aviators,  army  nurses,  or  any  person 
who  has  been  regularly  inducted  into  some  branch  of  the  mili- 
tary service  which  issues  a  discharge  at  the  termination 
thereof  ? 

3.  Is  the  discharge  known  as  'discharge  from  the  draft* 
such  a  discharge  as  is  contemplated  by  section  2770  G.  C.  and 
subject  to  record  if  presented  to  county  recorders  ? 

4.  Is  the  record  thus  made  required  to  be  indexed  and 
can  the  county  recorder  charge  an  index  fee  or  does  the  fee 
for  recording  as  mentioned  in  section  2779  G.  C.  cover  all  the 
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charge  that  the  recorder  can  make  to  the  soldier,  unless,  of 
course,  he  asks  for  certified  copy?" 

Section  2770  G.  C,  upon  which  your  questions  are  mainly 

based,  is  as  follows : 

"Sec,  2770.  Upon  request  of  any  discharged  soldier  and 
presentation  of  his  discharge,  the  county  recorder  shall 
record  such  discharge  in  a  book  to  be  furnished  by  the  county 
commissioners  for  that  purpose.  Such  record,  or  a  certified 
copy  thereof,  shall  be  received  in  evidence  in  all  cases  where 
the  original  discharge  would  be  received." 

Under  this  Section,  whenever  a  discharged  soldier  presents 
his  discharge  it  becomes  the  duty  of  the  county  recorder  to  record 
the  same. 

Your  first  question  is  as  to  whether  the  county  recorder  is  un- 
der obligation  to  make  the  endorsements  provided  in  Sections  2758 
and  2771,  General  Code. 

"Upon  the  presentation  of  any  instrument  of  writing  for 
filing  or  record,  the  recorder  shall  indorse  thereon  the  fee 
charged  by  him  for  filing  or  recording  such  instrument  and 
also  enter  such  fee  upon  the  margin  of  the  folio  upon  which 
the  filing  or  recording  of  such  instrument  is  entered." 


This  Section  is  broad  and  inclusive  in  its  terms,  providing  that 
the  recorder  shall  endorse  thereon  certain  things,  "upon  the  pre- 
sentation of  any  instrument  of  writing  for  filing  or  record."  I  be- 
lieve this  language  is  broad  enough  to  include  the  provisions  of  Sec- 
tion 2770  General  Code,  $nd  that  the  county  recorder  should  make 
the  endorsements  provided  in  Section  2770. 

Section  2758  General  Code,  provides  in  part  as  follows : 

"Upon  the  presentation  of  a  deed  or  other  instrument  of 
writing  for  record,  the  county  recorder  shall  indorse  thereon 
the  date  and  the  precise  time  of  day  of  its  presentation,  and  a 
file  number.  *  *  When  a  deed  or  other  instrument  is  record- 
ed, the  recorder  shall  indorse  thereon  the  time  when  recorded, 
and  the  number  or  letter  and  page  or  pages  of  the  book  in 
which  it  is  recorded." 

This  language  is  broad  also,  in  that  it  provides:  "Upon  the 
presentation  of  a  deed  or  other  instrument  of  writing  for  record." 
The  discharge  of  a  soldier  comes  within  this  language  inasmuch  as 
it  is  presented  for  record. 

Of  course  the  particular  object  which  the  legislature  had  in 
mind  in  the  first  part  of  Section  2758  would  not  obtain  to  the  dis- 
charge of  a  soldier.    This  provision  evidently  was  made  with  the 
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purpose  of  definitely  establishing  the  time  at  which  the  title  to 
property,  either  by  deed  or  mortgage,  passes  from  one  party  to  an- 
other. The  latter  part  of  this  Section,  above  quoted,  would  be  as 
necessary  in  the  case  of  a  discharge  as  in  the  case  of  a  deed  or  mort- 
gage. Hence  it  is  my  view  that  while  the  first  part  of  this  section 
does  not  so  strictly  apply  to  a  discharge  as  to  a  deed  or  mortgage, 
yet  since  the  language  is  broad  and  inclusive,  a  county  recorder 
should  strictly  follow  the  provisions  of  this  Section. 

Your  second  question  has  to  do  with  the  construction  to  be 
placed  upon  the  term  "soldier,"  as  found  in  Section  2770  General 
Code,  as  to  whether  it  could  be  made  to  apply  to  sailors,  marines, 
aviators  or  army  nurses.  This  term  is  used  in  different  ways  and 
with  various  meanings. 

The  Century  Dictionary  defines  a  soldier  as  follows : 

"(a)  A  person  in  military  service.  One  whose  business 
is  warfare,  as  opposed  to  a  civilian,  (b)  One  who  serves  in 
the  land  forces,  as  opposed  to  one  serving  at  sea." 

Webster  gives  the  following  definition: 

"One  who  is  engaged  in  military  service  as  an  officer  or 
private;  one  who  serves  in  the  army;  one  of  an  organized 
body  of  combatants". 

The  Standard  Dictionary  defines  the  term  in  this  way: 

"A  person  engaged  in  military  service;  a  member  of  an 
army  or  organized  military  body.  Specifically  (1)  a  private 
in  a  military  body,  as  distinguished  from  a  commissioned 
officer.  (2)  One  employed  in  military  service  on  land,  as  dis- 
tinguished from  one  who  serves  at  sea;  as  soldiers  and  sail- 
ors". 

From  the  above  definitions  it  is  readily  seen  that  this  term  may 
be  used  in  two  ways — general  and  special. 

When  we  consider  the  intent  and  purpose  of  Section  2770,  Gen- 
eral Code,  it  would  seem  that  the  term  "soldier"  therein  is  used  in 
its  broad  and  general  sense ;  that  is  in  reference  to  a  person  in  the 
military  service  or  one  whose  business  is  warfare,  as  opposed  to  a 
civilian.  Hence  "soldier"  in  my  opinion  embodies  not  only  those 
serving  in  the  land  forces  of  the  army,  but  sailors,  marines  and 
aviators  as  well. 

The  question  as  to  whether  said  term  also  includes  army  nurses 
is  more  difficult  to  determine.  However,  it  is  my  view  that  said 
term  includes  a  nurse  that  is  employed  by  the  military  authorities 
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and  who  forms  a  part  of  the  organized  body  which  is  engaged  in 

warfare.    But  I  do  not  believe  that  it  includes  Red  Cross  nurses. 

Section  9373  of  the  United  States  Revised  Statutes  provides 

among  other  things  as  follows : 

"The  production  of  the  honorable  discharge  of  a  deceased 
man  shall  be  sufficient  authority  for  the  superintendent  of 
any  cemetery  to  permit  the  interment". 

This  Section  also  provides : 

"Army  nurses  honorably  discharged  from  their  services 
as  such  may  be  buried  in  any  national  cemetery;  and  if  in  a 
destitute  condition,  free  of  cost". 

Section  9070  of  the  United  States  Revised  Statutes  provides 
for  pensions,  under  certain  conditions,  to  those  who  were  honorably 
relieved  from  service.  Of  course  this  Section  applies  merely  to  the 
War  of  the  Rebellion. 

From  these  two  Sections  it  will  be  seen  that  the  discharge  of  an 
army  nurse  might  be  as  valuable  to  her  in  certain  instances  as  is  a 
soldier's  discharge  to  him.  Therefore  it  would  be  as  essential  to 
have  a  record  of  this  instrument,  in  case  of  its  being  lost,  as  to 
have  one  of  the  discharge  of  a  soldier.  So  that  using  the  term  "sol- 
dier" in  its  very  broad  sense,  as  found  in  Section  2770  General  Code, 
and  keeping  in  mind  the  purpose  and  intent  of  the  legislature  in  en- 
acting the  same,  it  is  my  opinion  that  said  term  includes  what  are 
strictly  called  army  nurses. 

On  January  5,  1905,  Congress  passed  an  act  providing  for  the 
incorporation  and  internal  government  of  what  is  known  as  'The 
American  National  Red  Cross."  This  act  is  embodied  in  Sections 
7697  to  7704  inclusive  of  the  United  States  statutes. 

It  will  be  noted  that  the  Red  Cross  nurses  do  not  become  a  real 
part  and  parcel  of  the  army,  but  are  treated  as  civilians,  notwith- 
standing they  are  granted  many  privileges  and  perform  most  valu- 
able service  to  the  army.  Hence  they  can  not  be  brought  within 
the  provisions  of  Section  2770  General  Code. 

Your  third  question  is  as  to  whether  a  person  "discharged  from 
the  draft"  comes  under  the  provisions  of  Section  2770  General  Code. 
I  think  not.  This  question  is  rather  difficult  to  understand,  but 
upon  inquiry  I  find  that  it  has  to  do  with  those  persons  who  have 
never  been  accepted  in  the  service  of  the  United  States  but  have 
been  discharged  from  the  obligations  of  the  draft  owing  to  the  fact 
that  they  are  aliens  or  alien  enemies,  or  on  account  of  physical  un- 
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fitness  or  dependency  and  the  like.  These  persons  have  never  been 
inductd  into  the  army  and  therefore  never  become  soldiers. 

In  order  for  any  one  to  come  within  the  term  "soldier,"  as  found 
in  Section  2770,  it  is  my  opinion  that  he  has  to  take  an  oath  and  be 
inducted  into  the  service  of  the  United  States.  He  then  becomes  a 
part  and  parcel  of  the  army  and  from  that  time  on  is  a  soldier.  But 
prior  to  the  time  of  his  induction  into  the  army  he  can  not  in  any 
sense  be  considered  a  soldier,  although  he  might  be  subject  to  a  fu- 
ture draft.  So  I  would  say  that  the  "discharge  from  the  draft" 
which  a  person  receives  on  account  of  being  an  alien,  alien  enemy, 
or  on  account  of  physical  unfitness  or  dependency,  etc.,  does  not 
come  within  the  provisions  of  Section  2770,  General  Code. 

Your  last  question  pertains  to  indexing  the  discharges,  as  to 
whether  the  recorder  is  entitled  to  a  fee  for  indexing  the  same,  or 
whether  the  fee  provided  in  Section  2779  General  Code,  covers  the 
entire  cost. 

In  order  to  understand  Section  2779  General  Code,  it  will  be 
necessary  for  us  to  also  note  the  provisions  of  Section  2778.  These 
two  Sections  read  as  follows: 

"Sec.  2778.  For  the  service  hereinafter  specified,  the  re- 
corder shall  charge  and  collect  the  fees  provided  in  this  and 
the  next  following  section.  For  recording  mortgage,  deed  of 
conveyance,  power  of  attorney  or  other  instrument  of  writing, 
twelve  cents  for  each  hundred  words  actually  written,  type- 
written or  printed  on  the  records  and  for  indexing  it,  five 
cents  for  each  grantor  and  each  grantee  therein ;  for  certify- 
ing copy  from  the  record,  twelve  cents  for  each  hundred 
words.  The  fees  in  this  section  provided  shall  be  paid  upon 
the  presentation  of  the  respective  instruments  for  record 
upon  the  application  for  any  certified  copy  of  the  record. 

Sec.  2779.  For  recording  assignment  or  satisfaction  of 
mortgage  or  discharge  of  a  soldier,  twenty-five  cents;  for 
each  search  of  the  record,  without  copy,  fifteen  cents ;  for  re- 
cording any  plat  not  exceeding  six  lines,  one  dollar;  and  for 
each  additional  line,  ten  cents." 

Section  2778  General  Code,  provides  a  fee  not  only  for  record- 
ing a  mortgage,  deed  or  other  instrument  of  writing,  but  also  for 
indexing  it ;  that  is,  five  cents  for  each  granter  and  grantee  therein 
named.  But  no  provision  is  made  in  Section  2779  General  Code,  for 
a  fee  to  be  charged  for  indexing  the  discharge  of  a  soldier.  Hence 
it  is  my  opinion  that  the  recorder  can  not  charge  for  indexing  the 
discharge  of  a  soldier,  and  that  twenty-five  cents  was  intended  by 
the  legislature  to  cover  the  entire  cost  to  a  soldier  presenting  his 
discharge  for  record. 
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You  also  ask  whether  the  recorder  is  obliged  to  index  the  dis- 
charge.   I  think  he  is.    Section  2764,  General  Code,  provides : 

"Section  2764.  At  the  beginning  of  each  day's  business 
the  recorder  shall  make  and  keep  up  general  alphabetical  in- 
dexes, direct  and  reverse,  of  all  the  names  of  both  parties  to 
all  instruments  theretofore  received  for  record  by  him.  *  * 

That  is,  he  must  make  an  index  of  all  the  names  of  all  instruments 
received  for  record  by  him.  This  language  is  broad  enough  to  in- 
clude the  indexing  of  the  discharge  of  a  soldier.  I  also  think  Sec- 
tion 2770  General  Code,  is  broad  enough  to  cast  this  duty  upon  the 
county  recorder.  The  recording  of  an  instrument  is  of  but  little 
use  or  value  unless  the  record  can  readily  be  found.  It  is  well 
known  that  without  an  index  it  is  very  difficult,  indeed  almost  im- 
possible, to  find  the  record  of  an  instrument  where  many  instru- 
ments are  recorded  in  the  same  book.  Hence  the  duty  of  the  county 
recorder  to  index  the  instrument  is  inferred  from  the  duty  placed 
upon  him  to  record  the  same. 

The  Fact  That  the  Incorporators  of  a  Proposed  Corporation  Have 
in  Mind  an  Object  That  is  Logically  Capable  of  Complete  Attain- 
ment Does  not  Afford  a  Ground  for  Characterizing  the  Articles  of 
Incorporation  Which  They  Have  Filed  as  Illegal. — The  Formation 
of  a  Corporation  for  Political  Purposes  is  not  Prohibited  by  Sec- 
tions 1332o,  et  seq.  General  Code. 


No.  1593— (Opinion  Dated  December  6,  1918.) 

Hon.  William  D.  Fulton,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:  I  acknowledge  receipt  of  your  letter  of  November 
25th,  requesting  my  opinion  as  to  the  legality  of  the  proposed  ar- 
ticles of  incorporation  of  The  Pershing  Republican  League. 

The  incorporators  of  this  proposed  corporation  not  for  profit 
state  that  it  is  formed  for  the  purpose  of 

"First.  Nominating  and  electing  General  John  J. 
Pershing  President  of  the  United  States. 

Second.  Organizing  like  associations  and  leagues  in  all 
the  states,  districts  and  possessions  of  the  United  States,  for 
the  purpose  aforesaid. 

Third.  Doing  all  things  necessary  and  proper  for  the  ac- 
complishment of  the  purposes  aforesaid." 
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« 

In  spite  of  the  division  of  the  purpose  clause  as  I  have  quoted 
it  into  three  parts  it  is  manifest  to  me  that  but  a  single  purpose  is 
stated  by  it,  so  that  it  is  not  open  to  objection  on  the  ground  of 
multiplicity  of  objects. 

I  have  given  some  consideration  to  the  question  as  to  whether 
or  not  a  corporation  can  be  formed  for  the  purpose  of  accomplishing 
a  single  specific  thing,  so  that  when  that  thing  is  accomplished  it 
will  no  longer  have  any  lawful  existence.  This  question  is  presented 
by  the  articles  as  I  have  quoted  them,  for  it  is  apparent  that  if  and 
when  General  John  J.  Pershing  is  elected  President  of  the  United 
States  this  proposed  company  will  no  longer  have  any  legal  ex- 
istence. 

I  have  found  no  case— indeed  no  authority  whatsoever— on  this 
point.  While  it  is  usual,  of  course,  to  incorporate  companies  and  as- 
sociations for  purposes  which  imply  the  carrying  on  of  continuous 
activities,  I  do  not  believe  that  it  is  unlawful  in  the  absence  of  stat- 
ute to  incorporate  a  company  for  a  purpose  which  is  capable  of  ac- 
complishment once  and  for  all.  Thus,  a  corporation  might  be  organ- 
ized for  the  purpose  of  acquiring,  subdividing  into  lots  and  selling 
a  particular  tract  of  real  estate.  I  do  not  believe  it  would  be  neces- 
sary to  authorize  such  a  corporation  to  deal  generally  in  real  estate 
without  limitation.  In  fact  the  security  of  the  investment  would 
rather  be  enhanced  than  otherwise  by  the  restriction  thus  imposed. 

Surely  there  is  nothing  in  our  statute,  Section  8623  General 
Code,  from  which  an  implication  of  the  kind  which  has  just  been 
imagined  can  be  drawn.  That  Section  authorizes  the  formation  of 
corporations 

"for  any  purpose  for  which  natural  persons  lawfully  may  as- 
sociate themselves." 

It  will  be  noticed  that  the  word  in  our  statute  is  not  "business"  or 
any  like  term  importing  continuity  of  activity.  Therefore,  I  reach 
the  conclusion  that  the  fact  that  the  incorporators  of  this  associa- 
tion have  in  mind  an  object  that  is  logically  capable  of  complete  at- 
tainment does  not  afford  a  ground  for  characterizing  the  articles  of 
incorporation  which  they  have  filed  as  illegal. 

So  far  as  Section  8623  is  concerned,  indeed  there  is  nothing  in 
the  proposed  articles  of  incorporation  which  could  give  rise  to  any 
doubt.  If  the  test  of  the  legality  of  the  purpose  of  a  corporation 
is  furnished  by  considering  whether  or  not  natural  persons  lawfully 
might  associate  themselves  for  such  purpose,  it  is  clear  that  we 
have  in  the  articles  of  incorporation  under  consideration  nothing 
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that  is  open  to  criticism.  Natural  persons  may,  of  course,  lawfully 
associate  themselves  to  procure  the  nomination  and  election  of  the 
person  of  their  common  choice  for  any  office.  So  far  as  Section 
8623  is  concerned  it  seems  to  give  authority  to  individuals  to  do  un- 
der corporate  form  anything  they  might  do  as  an  unincorporated  as- 
sociation. 

It  would  not  be  safe,  however,  to  lay  down  this  principle  as  one 
of  universal  application.  Section  8623  is  in  this  respect  subject  to 
implied  exceptions,  as  in  the  case  of  insurance  companies  (State  v. 
Livestock  Co.,  38  0.  S.,  347) ;  as  well  as  to  the  express  exception 
against  the  carrying  on  of  professional  business  which  is  found  in 
Section  8623  itself.  The  implied  exceptions  just  referred  to  result 
from  the  fact  that  the  legislature  has  chosen  to  provide  for  the  or- 
ganization of  certain  companies  by  special  laws,  thus  taking  them 
out  of  the  general  statutes  on  the  subject  of  the  formation  of  cor- 
porations, of  which  Section  8623  is  a  part.  No  implied  exception 
of  this  character  operates  against  the  formation  of  a  corporation 
for  the  purpose  under  consideration. 

There  may  be,  however,  an  implied  exception  arising  from  cer- 
tain provisions  of  the  penal  code,  which  I  now  quote  : 

"Sec.  13320.  Whoever,  being  a  corporation  engaged  in 
business  in  this  state,  directly  or  indirectly,  pays,  uses,  offers, 
or  consents  or  agrees  to  pay  or  use  money  or  property  for,  or 
in  aid  of  a  political  party,  committee  or  organization,  or  for  or 
in  aid  of  a  candidate  for  political  office,  or  for  a  nomination 
thereto,  or  uses  money  or  property  for  any  political  purposes 
whatever,  or  for  the  reimbursement  or  indemnification  of  any 
person  or  persons  for  money  or  property  so  used,  shall  be  fined 
not  less  than  five  hundred  dollars  nor  more  than  five  thousand 
dollars." 

"Sec.  13321.  Whoever,  being  an  officer,  stockholder,  at- 
torney or  agent  of  a  corporation  violating  the  next  preceding 
section,  participates  in,  aids  or  advises  such  violation  or  so- 
licits or  knowingly  receives  money  or  property  in  violation  of 
such  section,  shall  be  fined  not  more  than  one  thousand  dollars 
or  imprisoned  not  more  than  one  year,  or  both." 

"Sec.  13322.  Whoever,  being  a  corporation  for  profit, 
violates  any  provision  of  the  law  requiring  it  to  make  out, 
have  sworn  to  by  an  officer  thereof  who  has  knowledge  of  the 
facts,  and  file  with  the  secretary  of  state,  auditor  of  state  or 
state  superintendent  of  insurance,  an  affidavit  respecting  the 
use  of  its  funds  or  property  for  political  purposes,  or  its  con- 
sent thereto,  shall  be  fined  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars." 

These  Sections  constituted  Sections  1  and  3  of  an  act  found 
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in  99  Ohio  Laws,  23.  Section  2  of  that  act  required  every  corpora- 
tion for  profit  doing  busines  in  Ohio  to  file  certain  reports  with  cer- 
tain officers  setting  forth  that  such  corporation  had  not,  directly  or 
indirectly,  paid  or  contributed  to  the  funds  of  any  political  organ- 
ization, committee  or  candidate.  These  are  the  reports  to  which 
Section  13322  as  I  have  quoted  it  refers. 

I  think  it  is  obvious  that  if  these  Sections  apply  to  a  corporation 
of  the  kind  now  proposed  to  be  organized  they  would  effectively 
prohibit  the  organization  of  a  company  for  such  purpose,  and  would 
give  rise  to  another  implied  exception  to  the  general  terms  of  Sec- 
tion 8623,  supra. 

The  question  then  is  as  to  whether  or  not  a  corporation  formed 
for  political  purposes,  and  no  other,  is  within  the  scope  of  Sections 
13320  et  seq.;  or,  more  accurately,  whether  in  enacting  Sections 
13320  et  seq.  the  general  assembly  intended  to  prohibit  the  forma- 
tion of  corporations  for  political  purposes.  For  example,  are  Sec- 
tions 13320  et  seq.,  to  be  regarded  as  a  prohibition  against  the  in- 
corporation of  political  clubs  affiliated  with  political  parties  ? 

In  my  opinion,  these  Sections  are  not  open  to  so  wide  an  inter- 
pretation. In  the  first  place,  Section  13320  applies  to  corporations 
"engaged  in  business  in  this  state" ;  Section  13321  uses  language  in- 
dicative of  business  companies  or  corporations  for  profit;  Section 
13322  refers  expressly  to  corporations  for  profit.  While  I  would  not 
say  that  only  those  corporations  which  are  formed  technically  for 
profit  are  amenable  to  Sections  13320  et  seq.,  I  get  from  these  Sec- 
tions and  from  the  act  of  which  they  were  originally  parts  as  a 
whole  the  impression  that  they  were  intended  to  apply  to  corpora- 
tions formed  for  other  than  political  purposes,  and  to  prevent  them 
from  intermeddling  in  politics  and  misapplying  their  corporate  funds 
for  such  political  purposes.  The  use  of  the  word  "business"  and  the 
other  words  and  phrases  to  which  I  have  referred  at  least  makes 
these  statutes  ambiguous  so  far  as  their  application  to  a  case  like 
that  under  consideration  is  concerned.  Being  ambiguous  they  are 
open  to  interpretation  or  construction.  One  of  the  recognized  rules 
of  construction  of  statutes  is  that  the  evil  to  be  remedied — be  looked 
to  to  determine  the  probable  legislative  intent.  In  this  case  it  seems 
clear  that  the  evil  to  be  remedied  was  not  the  formation  of  corpora- 
tions for  political  purposes  but  the  participation  in  politics  of  cor- 
porations formed  for  other  purposes. 

For  these  reasons  I  advise  that  the  formation  of  a  corporation 
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for  political  purposes  is  not  prohibited  by  Sections  13320  et  seq.,  of 
the  General  Code. 

■ 

Knowing  of  no  other  reason  for  which  it  might  be  alleged  that 
the  articles  of  incorporation  in  question  are  not  lawful,  I  advise  that 
they  should  be  accepted  and  filed  by  you  as  secretary  of  state. 

Although  the  Right  to  Collect  an  Inheritance  Tax  Accrued  Prior  to 
the  Amendment  of  Section  5331  General  Code,  the  Tax  Must  Be 
Distributed  in  Accordance  With  the  Section  As  It  Now  Is. 


No.  1606—  (Opinion  Dated  December  12,  1918.) 

Hon.  A.  V.  Donahey,  Auditor  of  State,  Columbus,  Ohio. 

Dear  Sir:  I  acknowledge  receipt  of  your  letter  of  November 
21st,  in  which  you  invite  my  opinion  upon  a  question  submitted  by 
the  auditor  of  Auglaize  County,  as  follows : 

"In  our  settlement  of  collateral  inheritance  tax  in  Febru- 
ary we  will  be  confronted  with  the  following  situation : 

"L.  N.  Blume  of  Wapakoneta,  died  on  July  4th,  1912,  and 
the  Probate  Court  in  reviewing  the  subject  of  inheritance  tax 
pertaining  to  the  estate,  ordered  that  certain  amounts  be  paid 
into  the  county  treasury  which  was  done  on  October  29th, 
1918. 

"In  making  settlement,  shall  we  make  distribution  based 
on  the  provisions  of  the  law  in  force  at  the  time  of  death  of 
Mr.  Blume  or  does  the  law  in  force  at  the  time  of  payment 
into  the  treasury  apply  ?" 

In  my  judgment,  the  answer  to  this  question  depends  upon  the 
intention  of  the  legislature  as  manifested  in  its  amendment  of  Sec- 
tion 5331  of  the  General  Code  and  that  of  the  people  in  adopting 
Article  XII,  Sections  7  and  9  of  the  Constitution. 

The  history  here  involved  is  brought  out  by  a  quotation  of  the 
constitutional  amendments  and  a  statement  as  to  the  date  of  which 
the  legislature  acted.    The  amendments  are  as  follows : 

"Section  7.  Laws  may  be  passed  providing  for  the  taxa- 
tion of  the  right  to  receive;  or  to  succeed  to,  estate,  and  such 
taxation  may  be  uniform  or  it  may  be  so  graduated  as  to  tax 
at  a  higher  rate  the  right  to  receive,  or  to  succeed  to,  estates  of 
larger  value  than  to  estates  of  smaller  value.  Such  tax  may 
also  be  levied  at  different  rates  upon  collateral  and  direct  in- 
heritances, and  a  portion  of  each  estate  not  exceeding  twenty 
thousand  dollars  may  be  exempt  from  such  taxation." 

"Section  9.    Not  less  than  fifty  per  centum  of  the  in- 
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come  and  inheritance  taxes  that  may  be  collected  by  the  state 
shall  be  returned  to  the  city,  village,  or  township  in  which  said 
income  and  inheritance  tax  originates." 

These  sections  went  into  effect  January  1,  1913.  At  that  time 
there  was  in  force  a  collateral  inheritance  tax  law  which  did  not, 
however,  distribute  its  revenue  in  the  manner  provided  in  Section  9 
as  above  quoted.  At  the  succeeding  session  of  the  legislature  Sec- 
tion 5331  of  the  General  Code  was  so  amended  as  to  provide  for  the 
even  division  of  inheritance  tax  revenues  in  the  manner  which  I 
have  indicated.  The  evident  intention' of  the  legislature  was  to 
conform  the  statute  to  the  amended  constitution. 

Other  amendments  were  made  in  the  collateral  inheritance  tax 
law  at  the  same  time;  the  exemption  of  two  hundred  dollars  was 
raised  to  five  hundred  dollars  and  the  exclusion  of  brothers  and  sis- 
ters, &c,  from  the  list  of  direct  relatives  whose  inheritances  were 
not  taxable  was  made.  The  amending  act  contained  no  express 
saving  clause ;  neither  did  the  f  ramers  of  the  constitutional  amend- 
ments offer  for  the  approval  of  the  people  at  the  election  at  which 
they  were  adopted  any  clause  saving  pending  proceedings  from  the 
effect  of  the  amendment. 

Section  26  of  the  General  Code  is  a  saving  clause  which  can  be 
read  into  every  ordinary  amending  or  repealing  act.  Without  quot- 
ing it,  however,  I  may  remark  that  it  evidently  does  not  apply  here, 
first,  for  the  reason  that  we  are  dealing  rather  with  a  change  in  the 
constitution  than  with  a  change  in  the  statute,  and  second,  for  the 
reason  that  it  has  been  held  that  the  collection  of  taxes  is  not  a 
"proceeding"  within  the  meaning  of  the  section. 

Alexander  v.  Spencer,  13  C.  C,  n.  s.,  475 ;  Lee  v.  Dawson, 
S.  C.  C,  365. 

In  the  absence  of  such  a  statute,  however,  it  is  a  general  prin- 
ciple applicable  to  inheritance  taxes  as  well  as  to  other  forms  of 
taxation  that  a  change  in  the  law  does  not  affect  substantive  rights 
which  have  already  vested ;  so  that,  for  example,  if  the  decedent  in 
the  case  about  which  you  inquire  had  left  property  to  a  brother, 
and  before  the  tax  had  been  assessed  the  law  had  been  changed  as 
it  was  in  1913  by  making  such  inheritances  therefore  exempt  sub- 
ject to  taxation,  such  change  would  not  in  my  opinion  have  affected 
the  rights  of  the  brother. 

On  the  other  hand,  it  is  also  stated  as  a  general  principle  that 
changes  in  procedure  may,  in  the  absence  of  the  expression  of  a 
contrary  intention,  result  from  a  change  in  the  statute.  (See  Glea- 
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son  rfnd  Otis'  Inheritance  Taxation,  pp.  25,  27.)  In  my  opinion  the 
change  respecting  the  distribution  of  the  tax  is  rather  to  be  re- 
garded as  a  change  in  procedure  than  as  a  change  affecting  sub- 
stantive rights;  especially  is  this  true  when  we  take  into  account 
the  fact  that  this  particular  change  was  made  in  deference  to  an 
amendment  to  the  constitution.  In  short,  after  January  1,  1913, 
it  was  no  longer  possible  under  the  constitution  to  divide  the  pro- 
ceeds of  an  inheritance  tax  otherwise  than  equally  between  the 
state  and  the  municipality  or  township,  unless  the  constitution  be 
interpreted  as  applicable  only  to  inheritance  tax  laws  passed  after 
the  amendment  went  into  effect.  The  general  assembly  of  1913, 
however,  upon  which  devolved  the  duty  of  making  the  contempor- 
raneous  interpretation  of  the  amendment,  evidently  proceeded  upon 
the  opposite  basis  and  determined  that  it  was  incumbent  upon  it  as 
a  legislative  body  to  conform  the  existing  inheritance  tax  law  to 
the  provisions  of  the  new  constitution.  The  legislature  must  there- 
fore have  intended  that  all  inheritance  taxes  distributed  after  Sec- 
tion 5331  was  amended  at  least  should  be  divided  equally  between 
the  state  and  the  local  subdivision.  I  know  of  no  constitutional 
impediment  in  the  way  of  arriving  at  such  a  result. 

For  all  the  foregoing  reasons  I  am  of  the  opinion  that  although 
the  right  to  collect  the  tax  in  question  accrued  prior  to  the  amend- 
ment of  Section  5331  General  Code,  the  tax  must  be  distributed 
in  accordance  with  the  section  as  it  now  is. 

A  County  Auditor  is  Without  Authority  to  Make  Transfer  of  Real 
Estate  From  an  old  Corporation  to  a  Re-organized  Corporation, 
Unless  Such  Corporation  Presents  to  the  County  Auditor  Evidence 
Sufficient  Under  the  Statutes  to  Show' Title  to  the  Real  Estate  to 
be  Transferred  to  be  in  the  New  Corporation. 


No.  1687—  (Opinion  Dated  December  4,  1918.) 

Hon.  C.  G.  Roetzel,  Prosecuting  Attorney,  Akron,  Ohio. 

Dear  Sir:     I  am  in  receipt  of  your  letter  in  which  you  submit 
the  following  inquiry : 

"Some  21  or  22  years  ago  a  corporation  was  organized  and 
formed  in  this  city,  known  as  The  Peterson  &  Wright  Com- 
pany. Some  years  later,  to-wit,  about  seven  years  ago,  this 
company  was  re-organized  and  took  the  name  of  The  Wright- 
Eddy  Company.  This  existed  for  about  one  year,  and  the 
company  was  again  re-organized  and  known  as  the  W.  E. 
Wright  Company,  and  are  now  doing  business  under  this  name. 
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"At  the  time  of  these  various  re-organizations,  the  real 
estate  held  by  these  corporations  was  not  changed  in  name  on 
the  tax  duplicate.  The  W.  E.  Wright  Company  has  now  made 
a  request  upon  our  county  auditor  that  all  of  this  property  be 
placed  on  the  tax  duplicate  in  the  name  of  the  W.  E.  Wright 
Company.  The  county  auditor  is  asking  an  opinion  from  this 
office  as  to  whether  or  not  this  can  be  done  without  deeds  be- 
ing presented  to  him,  showing  a  transfer  of  the  property.  I 
can  find  no  statutory  authority  for  such  a  transfer,  or  even  if 
there  was,  inasmuch  as  a  number  of  the  officers  of  the  old 
organizations  are  now  dead,  with  the  exception  of  Mr.  Wright, 
I  doubt  if  there  is  an  officer  living  who  was  in  the  old  organiza- 
tions. 

My  opinion  was  that  this  could  be  brought  about  by  some 
action  to  quiet  title,  but  The  W.  E.  Wright  Company,  through 
their  attorneys,  seem  to  think  there  might  be  something  done 
in  another  way,  but  they  do  not  seem  to  be  able  to  suggest  a 
manner  in  which  it  can  be  done.  Will  you  kindly  inform  me 
whether,  under  the  existing  conditions,  the  auditor  has  a  right 
to  make  this  transfer  without  a  petition  being  filed  in  our 
Common  Pleas*  Court  to  quiet  title,  or  if  there  i*  any  authority 
by  which  the  auditor  can  transfer  this  property  now  in  the 
name  of  the  two  previous  corporations  and  place  it  on  the 
duplicate  in  the  name  of  The  W.  E.  Wright  Company,  unless 
deeds  setting  forth  a  transfer  of  this  property  are  filed  with 
him." 

The  duties  of  the  county  auditor  in  reference  to  the  transfer  of 
property  upon  the  tax  duplicate  is  prescribed  by  Section  2573  Gen- 
eral Code,  which  reads  as  follows : 

"On  application  and  presentation  of  title,  with  the  affi- 
davits required  by  law,  or  the  proper  order  of  a  court,  the 
county  auditor  shall  transfer  any  land  or  town  lot  or  part 
thereof  charged  with  .taxes  on  the  tax  list  from  the  name  in 
which  it  stands  into  the  name  of  the  owner,  when  rendered 
necessary  by  the  conveyance,  partition,  devise,  descent  or 
otherwise." 

Under  this  provision  it  is  the  duty  of  a  person  or  a  corporation 
desiring  to  have  property  transferred  on  the  tax  duplicate,  to  make 
application  therefor  to  the  county  auditor  and  to  make  presentation 
of  title  to  the  lands  to  be  transferred. 

In  the  case  of  Cincinnati  College  v.  LaRue,  22  O.  S.,  469,  the 

second  branch  of  the  syllabus  reads  in  part : 

"Before  the  auditor  of  a  county  can  be  required  to  trans- 
fer real  property  from  the  name  in  which  it  stands  charged  on 
the  duplicate,  to  the  name  of  a  party  to  whom  it  has  been  as- 
signed or  conveyed,  evidence  of  the  title  of  the  party,  to  whom 
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the  transfer  is  to  be  made,  must  be  presented  to  the  auditor." 

The  same  conclusion  is  reached  in  the  case  of  Dye,  Auditor  vs. 
State,  73  0.  S.,  231,  wherein  the  second  branch  of  the  syllabus  reads 
as  follows: 

"Where  the  vendee  of  the  coal  underlying  lands,  desires  to 
have  the  part  of  the  premises  transferred  into  his  name  on 
the  tax  list  of  the  county,  it  is  incumbent  upon  him,  under 
the  provisions  of  said  section,  to  present  to  the  county  auditor 
proper  evidence  of  his  title  and  make  satisfactory  proof  to  him 
of  the  value  of  such  coal  as  compared  with  the  valuation  of  the 
whole  lands  as  charged  on  the  tax  list;  and  a  written  agree- 
ment between  the  vendor  and  vendee  of  the  coal  as  to  a  di- 
vision of  the  valuation  on  the  tax  list  between  them,  is  not 
binding  upon  the  auditor.  The  evidence  on  which  he  is  to  act 
is  prescribed  by  the  statute,  and  he  can  be  compelled  to  act 
on  no  other." 

These  cases  clearly  show  that  before  the  county  auditor  can  be 
required  to  make  a  transfer  of  real  property  upon  the  tax  dupli- 
cate, evidence  of  title  must  be  produced.  He  cannot  make  a  trans- 
fer upon  any  other  conditions. 

You  state  in  your  letter  that  the  corporation  in  question  was 
re-organized.  By  this,  I  understand  that  a  corporation  was  organ- 
ized, and  that  it  took  over  the  assets  in  some  manner  of  the  old  cor- 
poration. The  old  corporation  did  not,  as  I  take  it  from  your  letter, 
merely  amend  its  charter  by  a  change  of  name. 

The  effect  of  a  reorganization  is  stated  at  page  281,  Volume  10 

of  Cyc,  as  follows: 

"It  is  often  a  matter  of  great  importance  to  determine 
whether  the  effect  of  a  statutory  provision  or  a  corporate  act 
is  to  revive  and  continue  an  old  corporation  or  to  create  a  new 
one.  If  it  has  the  latter  effect,  the  new  corporation  does  not 
possess  the  rights  and  is  not  subject  to  the  liabilities  of  the 
old  one,  but  if  the  effect  is  simply  to  renew  or  continue  an  old 
corporation  its  identity  remains  unchanged  and  its  liabilities 
unimpaired." 

It  appears  from  this  citation,  that  where  a  new  corporation  is 
formed,  such  corporation  does  not  possess  the  rights  and  is  not  sub- 
ject to  the  liabilities  of  the  old  one. 

At  Section  5985  of  Thompson  on  Corporations,  second  edition, 

it  is  stated : 

"So  a  new  corporation  organized  by  the  officers  and  stock- 
holders of  an  existing  corporation  for  the  purpose  of  acquiring 
its  property,  but  which  did  not  acquire  the  same  by  purchase 
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at  judicial  sale,  was  held  not  a  continuance  of  the  old  corpora- 
tion." 

Where  a  new  corporation  is  formed,  such  corporation  does  not, 
as  a  matter  of  course,  succeed  to  the  rights  and  property  of  the  old 
corporation.  There  are  several  methods  of  affecting  a  re-organ- 
ization. Under  each  method  there  is  usually  an  agreement  entered 
into  by  which  the  property  of  the  old  corporation  is  transferred  to 
the  new  and  the  stockholders  of  the  old  corporation  secure  for  their 
rights,  stock  in  the  new  corporation. 

Whatever  the  method  of  reorganization  may  be,  the  property 
cannot  be  transferred  from  the  old  corporation  to  the  new  without 
some  agreement  of  transfer.  Where  property  consists  of  real  prop- 
erty, under  the  statutes  of  frauds,  it  is  necessary  that  the  convey- 
ance be  made  in  writing. 

Therefore,  the  county  auditor  is  without  authority  to  make 
transfer  of  real  estate  from  an  old  corporation  to  a  reorganized  cor- 
poration, unless  such  corporation  presents  to  the  county  auditor 
evidence  sufficient  under  the  statutes  to  show  title  to  the  real  estate 
to  be  transferred  to  be  in  the  new  corporation. 
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NEW     INCORPORATIONS. 

Wood  County  Republican  Co.,  Bow- 
ling Green,  $25,000.  Harvey  H.  Sher- 
er,  Jay  Phillips,  Clarence  J.  Fisher, 
Clyde  R.  Painter,  George  W.  Wilkin- 
son. (Printing  and  newspaper  busi- 
ness.) 

Yellow  Creek  Roller  Mills  Co., 
Ghent,  $25,000.  B.  A.  Hawkins,  Ros- 
well  Hopkins,  B.  C.  Robinson,  Juvie 
O.  Hawkins,  Ossie  P.  Hopkins,  Alpha 
L.  Robinson.     (Flour  and  grist  mills.) 

Glen  Coal  Co.,  Bellaire,  $10,000.  A. 
J.  Norton,  B.  R.  Sutliff,  Mary  Malin, 
Arch  T.  Fogle,  R.  E.  Crow. 

Hamler  Dairy  Co.,  Hamler,  $25,000. 
F.  G.  Miller,  F.  A.  Lutz,  W.  H.  Mc- 
Kee,  C.  D.  Panning,  George  A.  John- 
son. 

Johannesberg-Neuger  Co.,  Cleve- 
land. $10,000.  Bert  Nergida,  D.  W. 
Johannesberg,  J.  E.  Neuger,  Nate  R. 
Corns weet,  F.  B.  Fishman.  (Manu- 
facturing and  selling  ladies'  apparel.) 

Middle  Ridge  Coal  Mining  Co., 
Cleveland,  $10,000.  C.  M.  Bolich,  A. 
McNally,  H.  J.  Hollander,  E.  R.  Cham- 
berl'in,   Wm.   J.    Shaver. 

Publishers'  Autocast'er  Service  Co., 
Cleveland,  $10,000.  James  G.  Scripps, 
C.  F.  Morber,  B.  H.  Canfleld,  John  H. 
Perry,  George  A.  Riley. 

Rose-Croix  Association  Co.,  Cleve- 
land, $25,000.  F.  B.  Ohlbahm,  Leo  J. 
Freedman,  Sam  Shaftel,  J.  H.  Miles, 
A.  Schwimmer,  M.  B.  Malinas,  Joseph 
Klein,  Frank  Rebecchi,  M.  Montaga- 
no,  J.  Palteni,  George  Whalley,  Mar- 
tin Newhouse,  Alex  Aurbach. 

Sisster  Realty  Co.,  Cleveland.  $10,- 
000.  Solomon  Sisser,  J.  M.  Berne,  B. 
L.  Mueller,  J.  M.  Ulmer,  S.  Chestnut. 

Superior  Tailoring  Co.,  Cincinnati, 
$350,000.  Isaac  A.  Wyler,  Arthur  L. 
Wyler,  Max  Mueller,  M.  E.  Mock, 
Wm.    L.    Benham. 

Community  Co-operative  Co.,  Steu- 
benville,  $25,000.  Herbert  E.  Stuart, 
Powell  H.  Bailey,  William  Beerbower, 
William  Goshorn,  Simeon  M.  Goshora. 
(General  merchandise  and  farm  sup- 
plies.) 

Federated     Merchants'   Corporation 
Co.,   Cleveland,   $200,000.     I.   R.  Win-* 
3per,  J.   H.  Orgill,  J.  E.  Mathews,  C. 
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H.  Gerson,  B.  Davis.  (General  mer- 
chandise.) 

Victor  Grocery  Co.,  Cincinnati,  $10,- 
000.  Abraham  B.  Wise,  Boris  Chasa- 
now,  Armour  Eglie,  Harold  L.  Hilton, 
Jacob   J.   Weiser. 

Glaze  Co.,  Cincinnati,  $25,000.  Edna 
Alberts,  B.  E.  Trump,  Frederick  Taft, 
Agnes  D'Arcy,  John  W.  Peck.  (Toilet 
articles,  nail  enamel,  etc.) 

Federated  Auxiliary  Co.,  Cleveland, 
$10,000.  I.  R.  Winsper,  J.  H.  Orgill, 
C.  H.  Gerson,  B.  Davis,  J.  E.  Mathews. 
(Purchase  and  sale  of  corporate  secur- 
ities.) 

National  Plastic  Relief  Co.,  Cincin- 
nati, $10,000.  Charles  M.  Knoche,  G. 
B.  Jolly,  L.  Keuper,  Thomas  L.  Pogue, 
N.  A.  Bell. 

Lee  Ach  Manufacturing  Co.,  Cincin- 
nati, $50,000.  Lee  E.  Ach,  Sol  Silver- 
stein,  Rosamond  L.  Ach,  N.  A.  Kahn, 
Ben  L.  Heidingsfeld.  (Merchandise 
millinery.) 

Dayton  Beater  and  Hoist  Co.,  Day- 
ton, $25,000.  C.  P.  Folsom,  L.  E.  Hal- 
terman,  J.  B.  Coolldge,  L.  W.  James, 
B.  D.  Moore. 

Gaylord-Springfleld  Co.,  Springfield, 
$50,000.  C.  O.  Simmons,  K.  E.  Harper, 
B.  Gorman,  I.  M.  Holler,  E,  C.  Wolfe. 
(Clothing.) 

Jonathan  Club  Co.,  Cleveland,  $10,- 
000.  Arnold  Krastin,  Louis  Kahn, 
Bernard  Walder,  H.  A.  Rocker,  B.  H. 
Schwartz. 

Great  Lakes  Iron  &  Steel  Co,  Cleve- 
land, $100,000.  C.  H.  Roth,  C.  H.  Ber- 
lekamp.  G.  A.  Conklin,  E.  W.  Heisey, 
P.  F.  Wills. 

James  Holan  Manufacturing  Co., 
Cleveland,  $75,000.  John  P.  Kallna, 
James  Holan,  Joseph  C.  Kovar,  Netta 
A.  Babinec,  Frances  Harris.  (Auto- 
mobiles.) 

Steam  Electric  Products  Co.,  Cleve- 
land, $100,000.  John  A.  Cline,  Dorr 
E.  Warner,  J.  C.  Logue,  M.  A.  Patter- 
son, H.  M.  Siering. 

Maconal  Coal  Co.,  Sandy ville,  $95,- 
000.  George  A.  Enos,  Harry  Abels, 
P.  T.  Hanegan,  E.  J.  Underhill,  R.  M. 
Koob. 

Genesee  Home  Supply  Co..  Toledo, 
$15,000.     Steve     Novacs,  William     C. 
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Club  Man  Publishing  Co.,  Cincin- 
nati, $5,000.  George  Cohen,  Julius 
Lawrence  M.  Kresken,  Arthur  R. 
Alba ugh 

M.  Frisch  Co.,  Springfield,  $10,000. 
M.  Frisch,  Louis  Simon,  Rebecca  Si- 
mon, Owen  Price,  Grace  M.  Jordan. 
(General  merchandise  and  wearing 
apparel.) 

Material  Dealers'  Holding  Co.,  Cleve- 
land,  $10,000.    George   Q.   Keeley,   H. 

A.  Balmer,  M.  Bernhardt,  O.  H.  Wal- 
ther,  A.  J.  Roth. 

Cleveland  Glass  Apparatus  Manu- 
facturing Co.,  Cleveland,  $10,000.  Hu- 
bert B.  Fuller,  D.  M.  Columbia,  L.  A. 
Whitman,  Lee  Feit,  C.  T.  Austin. 

G.  and  R.  Realty  Co.,  Cleveland, 
$10,000.  Aaron  Garber,  Harry  Rabin- 
ovitz,  Paul  S.  Gill,  Joshua  Fleck, 
Salvini  Garber. 

Iceless  Refrigerating  &  Contracting 
Co.,  Dayton,  $50,000.  Frank  Monroe, 
Burt  H.  Weston,  Samuel  A.  Andrews, 

E.  M.  Bell.  W.  R.  Winn. 
American  Transfer  Co.,  Akron,  $10,- 

000.  Martin  H.  Fenton,  Glen  S.  Zink, 
R.  S.  Zink,  Glenn  Karshner,  William 
Frank. 

Guarantee  Tire  and  Rubber  Co.,  Ak 
ron,   $20,000.     Myron  Goldsoll,   Edwin 

F.  Kraus,  Madolyn  G.  Kraus,  Bert  B 
Silverman,   E.  J.   Schanfarber. 

Jones-Fisher  Co.,  Columbus,  $10,000 

B.  J.  Jones,  Lawrence  W.  Fisher,  Har 
ry  Walker,  Henry  J.  Roberts,  W.  B 
Cockrell 

Kalo  Hilo  Co.,  Cincinnati,  $50,000 
Charles  Mullis,  Wilbur  L.  Y.  Davis 
Jr.,  C.  M.  Fahnestock,  Henry  Riechers 
Charles  B.  Terry.  (Manufacturing  vac 
um  bottles.) 

Metal  Smelting  Co.,  Cleveland,  $10, 
000.  S.  I.  Powell,  I.  Grohs,  P.  M.  Kue 
derle,  Morris  Siegel,  F.  M.  Wheeldin 

Parks  Ball     Bearing     Machine  Co. 
Cincinnati,  $50,000.  E.  E.  Baker,  E.  M 
Reardon,  John  H.  Ruthemeyer,  George 
Biesbaum,   Stanley  K.   Henshaw. 

Shonk-Thomas  Co.,  Dayton,  $25,000. 
R.  Sherman  Shonk,  Anna  T.  Shonk, 
Mary  E.  Shonk,  Byron  H.  Thomas,  Ed- 
na G.  Thomas. 

Hackathorn  Hetrick  Auditing  Co., 
Akron,  $10,000.  Edward  Hackathorn, 
Charles  S.  Hetrick.  Joseph  B.  Sieber, 
Bernard  J.  Amer,  H.  L.  Snyder. 

Wright  Realty  Co.,  Canton,  $10,000. 
Karyl  E.  Wright,  Hattie  A.  Wright, 
Evalyn  G.  Wright,  Frank  Press,  Ralph 
J.  Stough. 

H.  L.  Yerian  Cartage  and  Storage 
Co.,  Youngstown,  $25,000.     H.  L.  Yer- 


ian, E.  R.  Hinely,  A.  L.  O'Dea,  E.  H. 
Yerian,  Daniel  Steiner. 

Moss  Exchange  Co.,  Columbus,  $10,- 
000.  Helen  Moss,  Dave  Levinaon. 
Samuel  Moss,  Moses  Schlesinger, 
Henry  Mochensen. 

Cleveland  Liquor  Co.,  Cleveland, 
$5,000.  A.  C.  Bender,  C.  H.  Gerson,  G. 
W.  Poppleton,  L.  P.  Ketcham,  Joseph 
Joseph. 

Increase* 

Beaver  Co.,  Canton,  $2,000,000  to 
$3,000,000. 

Stewart  Chemical  &  Manufacturing 
Co.,  Wapakoneta,  $25,000  to  $50,000. 

Dayton  Casting  Co.,  Dayton,  $50,0<W 
to  $100,000. 

Canton  Cutlery  Co.,  Canton,  $5,000 
to   $50,000. 

Minerva  &  Canton  Transit  Co.,  Min- 
erva, $5,000  to  $30,000. 

Ashtabula  Auto  Sales  Co.,  Ashta- 
bula, $4,000  to  $25,000. 

Smith  Business  College  and  School 
Co.,   Cleveland,   $20,000   to   $150,000. 

Miller  Cloak  Co.,  Cleveland,  $20,000 
to  $50,000. 

Reel  Milling  Co.,  Clyde,  $20,000  to 
$35,000. 

Cleveland  Milling  Machine  Co. 
Cleveland,  $200,000  to  $500,000. 

Ohio  Savings  Bank  &  Trust  Co.,  To- 
ledo, $850,000  to  $1,000,000. 

Portage  Markets  Co.,  Akron.  $100,- 
000  to  $300,000. 

Trumbull  Bronze  Co.,  Warren,  $10,- 
000  to  $50,000. 

Urbana  Telephone  Co.,  Urbana, 
$100,000  to  $150,000. 

Automatic  Electrical  Devices  Co., 
Cincinnati,  $10,000  to  $50,000. 

Federal  Valley  Railroad  Co.,  Co- 
lumbus, $5,000  to  $447,800. 

Marietta  Refining  Co.,  Marietta, 
$25,000  to  $100,000. 

North  American  Manufacturing  Co., 
Cleveland,  $25,000  to  $125,000. 

Ohio  Sulphur  Mining  Co.,  Columbus, 
$25,000  to  $1,000,000. 

Sterling  China  Co.,  East  Liverpool, 
$10,000  to  $100,000. 

Greendale  Co.,  Hiram,  $20,000  to 
$25,000. 

S-P  Manufacturing  Co.,  $25,000  to 
$75,000. 

Valley  Coal  Co.,  Cleveland.  $20,000 
to  $50,000. 

Decrease 

Susquemac  Distilling  Co.,  Cincin- 
nati, $750,000  to  $401,500. 


PUBLIC  UTILITIES  COMMISSION 


No.  1531— In  the  Matter  of  the  Application  of  the  Federal  Valley 
Railroad  Company  for  Authority  to  Issue  $442300.00  Common 
Capital  Stock. 


(Dated  December  11, 19X8.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  the  Federal  Valley  Rail* 
road  Company,  (a  corporation  organized  and  existing  under  the  laws 
of  Ohio,)  asking  the  consent  and  authority  of  this  commission  to  is- 
sue its  common  capital  stock  of  the  total  par  value  of  four  hundred 
and  forty-seven  thousand,  eight  hundred  dollars,  five  thousand  dol- 
lars of  such  stock  to  be  issued  to  the  subscribers  therefor  who  have 
already  paid  subscriptions  in  full,  and  the  remaining  four  hundred 
and  forty-two  thousand,  eight  hundred  dollars  of  such  stock  to  be 
issued,  as  fully  paid  and  at  par,  to  the  Black  Diamond  Company  in 
full  payment  of  the  consideration  of  a  certain  line  of  railroad,  ex- 
tending- from  Palofs  to  Lathrop,  Ohio,  with  all  appurtenances,  loco- 
motives, cars,  stations,  water  tanks,  etc.,  attached  and  incident 
thereto,  which  railroad  was  a  part  of  the  railway  at  one  time  owned 
and  operated  by  the  Marietta,  Columbus  &  Cleveland  Railroad  Com- 
pany, more  lately  operated  by  D.  B.  Torpey  as  receiver  for  said 
property,  and  more  recently  acquired  by  one  J.  H.  Earnshaw  and, 
by  him,  conveyed  to  said  the  Black  Diamond  Company  and  now 
passed  to  the  applicant  herein. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  From  the  record  made  upon  the  hearing  hereof  and 
the  investigation  prosecuted,  herein  that  the  present  value  of 
said  property  to  be  acquired  by  applicant  is  not  less  than  the 
sum  of  $368,000.00 ; 

(2)  That  the  issue  of  applicant's  common  capital  stocn 
of  the  total  par  value  of  $442,800.00  is  reasonably  required  and 
necessary  for  the  acquisition  of  said  property,  to  enable  and 
permit  of  the  prosecution  of  applicant's  corporate  purposes: 

(3)  That  the  issue  and  sale  of  applicant's  common  capi- 
tal stock  of  the  additional  par  value  of  $5000.00  and  the  money 
to  be  procured  thereby  are  reasonably  required  necessary  for 
the  payment  and  discharge  of  lawful  obligations  and  to  pro- 
vide a  necessary  working  capital. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dia~ 
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position  of  said  common  capital  stock  should  be  granted.    It  is 
therefore 

Ordered,  That  said  the  Federal  Valley  Railroad  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
total  par  value  of  four  hundred  and  forty-seven  thousand,  eight 
hundred  dollars  ($447,800.00),  and  that  five  thousand  dollars  ($5,- 
000.00)  par  value  thereof  be  sold  for  the  highest  price  obtainable 
but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
$5,000  at  par  value  of  said  common  capital  stock  be  used  to  pay 
the  fees  and  expenses  in  connection  with  the  organization  of  the 
applicant  and  as  a  working  capital,  and  for  no  other  purpose  what- 
soever.   It  is  further 

Ordered,    That  $442,800.00  par  value  of  said  common  capital 
stock  be  issued  and  delivered  as  fuly  paid  and  at  par,  to  the  stock- 
holders of  the  Black  Diamond  Company  in  full  and  final  payment 
of  the  consideration  for  said  line  of  railroad  extending  from  Palos 
to  Lathrop,  Ohio,  with  all  appurtenances,  locomotives,  cars,  stations, 
water  tanks,  etc.,  attached  and  incident  thereto  which  said  railroad 
was  a  part  of  the  railway  at  one  time  owned  and  operated  by  the 
Marietta,  Columbus  &  Cleveland  Railroad  Company,  more  lately 
operated  by  £).  B.  Torpy,  as  receiver,  and  more  recently  acquired 
by  one  J.  H.  Earnshaw,  and  by  him  conveyed  to  the  said  the  Black 
Diamond  Company,  and  now  passed  to  the  applicant  herein.     It  is 
further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  its  capital  stock  pursuant  to  the 
terms  and  conditions  of  this  order. 


No.  1562 — In  the  Matter  of  the  Joint  Application  of  J.  H.  Wheland 
and  P.  A.  Wheland  to  Sell,  and  F.  J.  Hill  to  Purchase  the  Arcadia 
Electric  Light  Company.    Prayer  Granted. 


(Dated  December  17, 1918.) 

J.  H.  Wheland,  P.  A.  Wheland  and  F.  J.  Hill,  having  heretofore 
filed  a  joint  application  asking  the  consent  to  and  approval  by  this 
commission  of  the  sale  by  the  said  J.  H.  Wheland  and  P.  A.  Wheland 
to,  and  the  purchase  by  the  said  F.  J.  Hill,  of  the  electrical  utility  in 
the  village  of  Arcadia,  Hancock  County,  Ohio,  operated  under  the 
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style  and  name,  the  Arcadia  Electric  light  Company ;  and  the  com- 
mission haying,  upon  the  filing  of  said  application,  deemed  the  as- 
signment of  the  same  for  hearing  to  be  unnecessary,  said  matter 
came  on  this  day  for  final  consideration: 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  value  of  said  property,  so  to  be  purchased 
and  sold,  is  the  sum  of  $4819.40 ; 

(2)  That  the  service  furnished  the  public  will  be  im- 
proved by  such  sale  and  conveyance  of  said  property  and  that 
the  public  will  thereby  be  furnished  adequate  service  for  a  rea- 
sonable and  just  rate  or  charge  therefor, 

and  is  satisfied  that  its  consent  and  authority  for  such  purchase 
and  sale  of  said  property  should  be  granted.    It  is,  therefore 

Ordered,  That  the  said  J.  H.  Wheland  and  P.  A.  Wheland  be, 
and  hereby  they  are  authorized  to  sell  and  convey  to  the  said  F.  J. 
Hill,  all  right  and  title  to  the  assets,  rights  and  privileges  of  the 
electrical  utility  now  operated  in  the  village  of  Arcadia,  Hancock 
County,  Ohio,  under  the  name,  the  Arcadia  Electric  light  Com- 
pany, as  more  fully  enumerated  and  described  in  a  detailed  state- 
ment this  day  filed  herein  by  the  chief  engineer  of  this  commission, 
and  marked  for  identification  "Summary  of  Inventory,"  which  here- 
by is  made  a  part  of  this  order  by  reference ;  and  the  said  F.  J.  Hill 
hereby  is  authorized  to  purchase  and  acquire  said  property.  It  is 
further 

Ordered,  That  forthwith  upon  the  passing  of  the  title  to  said 
property,  the  applicants  respectively  file  schedules  providing  for 
their  withdrawal  from  and  inauguration  of  service  within  the  ter- 
ritory now  served  by  means,  of  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  an  ap- 
proval by  this  commission  of  any  increase  in  rates  or  diminution 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty, nor  of  the  consideration  stipulated.    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  commission  in  any  future 
proceeding  involving  such  matters. 


ATTORNEY  GENERAL 


County  Commissioners  May  Cause  a  Creek,  River  or  Water 
Course  to  be  Straightened  or  Cleaned  Out  for  the  Protection  of 
Any  Bridge  in  Conjunction  with  the  Emergency  Commission 
Created  in  the  Act  Found  in  103  Ohio  Laws,  206. 


No.  1624— (Opinion  Dated  December  20,  1918.) 

Hon.  Harry  S.  Core,  Prosecuting  Attorney,  Ottawa,  Ohio. 

Dear  Sir:    I  have  your  communication  which  reads  as  follows: 

"The  Commissioners  of  Putnam  County  are  acting  on 
a  petition  filed  about  August,  1918,  under  Section  2428,  to 
straighten  Sugar  Creek  for  the  protection  of  a  bridge  and  fill 
leading  to  said  bridge,  which  crosses  said  creek. 

'The  bridge  crosses  the  creek  at  right  angles,  running 
east  and  west,  and  the  improvement  in  the  creek  will  reach 
from  the  bridge  directly  south  about  forty  rods  straightening 
the  channel  which  is,  as  it  now  exists,  long  and  winding,  and 
coming  toward  the  grade,  and  the  improvement  as  they  have 
undertaken  is  by  petition  under  the  Section  above  referred  to 
and  Sections  2429,  2430  and  2481. 

"Referring  to  Attorney  General's  opinion  in  Vol.  2, 1913, 
pages  1269  to  1274,  which  seems  to  join  the  emergency  com- 
mission in  action  with  the  county  commissioners  in  such  work, 
the  question  to  be  determined  here  is,  does  the  act  referred  to 
anticipate  the  necessity  of  the  appointment  of  an  emergency 
commission  to  act  with  the  commissioners  in  this  matter,  or 
does  the  act  stand  alone  and  may  the  commissioners  of  the 
county,  themselves,  perform  this  duty?" 

Sections  2428,  2429,  2430  and  2431  G.  C.  (107  O.  L.  549-550) 
under  which  your  county  commissioners  are  proceeding,  read  as 
follows : 

"Sec.  2428.  The  commissioners  may  cause  a  river,  creek 
or  water  course  to  be  straightened  or  cleaned  out  for  the  pro- 
tection of  any  bridge  or  road  within  their  control. 

"Sec.  2429.  Before  the  commissioners  proceed  to 
straighten  out  any  river,  creek  or  water  course,  there  must  be 
filed  with  the  county  auditor  of  the  county  a  petition,  signed 
by  one  or  more  taxpayers  of  the  county,  setting  forth  the  bene- 
fits to  be  derived  from  straightening  or  cleaning  out  such 
river,  creek  or  water  course,  the  starting  point  and  terminus, 
with  a  description  of  such  river,  creek  or  water  course,  and  an 
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estimate  of  costs  to  be  incurred  to  complete  the  work.  At  the 
next  regular  or  special  meeting  of  the  commissioners,  the  au- 
ditor shall  notify  them  of  the  filing  of  the  petition. 

Sec.  2480.  Upon  receiving  the  petition,  the  commission- 
ers shall  forthwith  appoint  a  competent  engineer,  resident  of 
the  county,  who  shall  go  upon  the  line  of  the  river,  creek  or 
water  course,  carefully  examine,  and  make  his  report  to  the 
county  auditor  in  writing,  stating  whether  he  deems  the 
straightening  or  cleaning  out  of  the  river,  creek  or  water- 
course will  be  beneficial  for  the  protection  of  any  bridge,  state 
or  county  road,  or  other  road  in  control  of  the  commissioners, 
and,  if  so,  an  estimate  of  the  costs  thereof. 

Sec.  2481.  If  the  engineer  recommends  the  straighten- 
ing or  cleaning  out  of  such  river,  creek  or  water  course,  and 
the  commissioners  deem  it  advisable,  at  the  first  regular  ses- 
sion after  receiving  the  report,  they  shall  advertise  the  letting 
of  the  work  at  least  twefity  days,  and  let  it  to  the  lowest  re- 
sponsible bidder,  taking  from  him  a  bond  in  a  sum  fixed  by 
them,  payable  to  the  state,  with  good  sureties,  for  the  per- 
formance of  the  work  in  a  proper  manner,  and  within  a  time 
therein  named.  No  bid  shall  be  accepted  that  exceeds  the  es- 
timated cost  in  such  report,  and  the  commissioners  may  re- 
ject all  bids." 

Your  question  is  as  to  whether,  under  the  opinion  to  which 
you  refer,  the  county  commissioners  ought  to  join  with  the  emer- 
gency commission  provided  for  in  an  act  found  in  103  0.  L.  206,  or 
whether  the  commissioners  can  proceed  independently  with  the 
improvement  asked  for  in  the  petition  filed  with  them. 

It  is  my  opinion  that  the  county  commissioners  may  proceed 
with  said  improvement,  without  being  joined  with  the  emergency 
commission  as  provided  for  in  said  act. 

The  part  of  Mr.  Hogan's  opinion,  to  which  you  refer,  is  found 
on  p.  1272  of  Vol.  II  of  Annual  Report  of  the  Attorney  General  for 
1913  and  is  as  follows: 

"I  am,  therefore,  further  of  the  opinion  that  because  of 
the  fact  that  the  two  acts  of  the  legislature  above  referred  to 
must  be  construed  together,  the  powers  of  the  emergency  coJ^l 
mission  extend  to  the  proceedings  provided  for  in  Section  2*~° 
et  seq.,  so  that  although  the  taxpayer's  petition  would  ^  fuea 
with  the  county  auditor  as  provided  in  Section  2431  and  the 
employment  authorized  by  Section  2430  should  be  made  oy 
the  county  commissioners  with  the  approval  of  the  emergency 
commissioners.    It  therefore  follows  that  upon  the  necessary 
jurisdictional  steps  being  taken,  the  employment  of  tine  resi- 
dent engineer,  authorized  to  be  employed  under  Section  24S0, 
should  be  made  jointly  by  the  county  commissioners  and  -the 
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emergency  board.    The  foregoing  constitutes  an  answer  to 
your  first  and  second  questions." 

It  is  my  view  that  this  finding  of  Mr.  Hogan  does  not  apply 
to  your  case.  It  must  be  remembered  that  the  act  as  found  in  103 
0.  L.  206  was  merely  an  emergency  act  to  take  care  of  the  dam- 
ages caused  by  the  floods  of  March  and  April,  1913.  The  title  to 
this  is  as  follows: 

"An  act  to  establish  the  Ohio  flood  relief  commission ;  to 
define  its  powers  and  duties  and  to  provide  for  the  establish- 
ment of  emergency  commissions  in  certain  counties  and  mu- 
nicipalities of  the  state,  to  assist  in  restoring  the  public  works 
and  public  property  damaged  by  the  floods  of  March  and  April* 
1913." 

Section  10  of  said  act  reads  as 'follows: 

"The  emergency  commission  of  any  county  shall  exercise 
in  conjunction  with  the  county  commissioners  such  powers 
and  duties  as  are  conferred  upon  the  county  commissioners  in 
so  far  as  they  extend  to  the  repairing,  rebuilding  and  restor- 
ing of  public  works  destroyed  or  damaged  by  the  floods  of 
March  and  April,  1913,  and  the  emergency  commission  shall 
exercise  and  perform  such  duties  jointly  with  such  county 
commissioners/' 

Here  again  we  note  that  the  emergency  commission  of  a 
county  unites  with  the  county  commissioners  only  to  the  extent 
of  repairing,  rebuilding  and  restoring  public  works  destroyed  or 
damaged  by  the  floods  of  March  and  April,  1913. 

The  provisions  of  this  act  should  not  be  extended  beyond  the 
purpose  for  which  the  act  was  passed,  and  as  the  improvement 
which  your  county  commissioners  have  under  consideration  has 
nothing  whatever  to  do  with  the  restoring  of  public  works  destroy- 
ed or  damaged  by  said  floods  of  March  and  April,  1913,  it  is  my 
opinion  that  the  act  referred  to  does  not  apply  to  the  matter. 

Hence  in  view  of  all  the  above  it  is  my  opinion  that  the  county 
commissioners  may  cause  a  creek,  river  or  water  course  to  be 
straightened  or  cleaned  out  for  the  protection  of  any  bridge  in  con- 
junction with  the  emergency  commission  created  in  the  act  found 
in  103  O.  L.  206. 
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Members  of  the  Board  of  Deputy  State  Supervisors  of  Election,  do 
not  Come  Within  the  Prohibition  of  Section  20  of  Article  2,  of 
the  Constitution  and  They  are  Entitled  to  Draw  the  Compensa- 
tion Fixed  in  Amended  Section  4943  General  Code,  Even  Though 
They  Were  Holding  Said  Office  at  the  Time  Said  Change  Became 
Effective. 


No.  1630— (Opinion  Dated,  December  20,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:     I  have  your  communication  requesting  my  opin- 
ion upon  the  following  matter: 

"Are  members  of  boards  of  election  officers  whose  sala- 
ries  (general  salaries)  can  not  be  increased  during  the  term  for 
which  they  were  appointed  ?" 

Your  question  rests  upon  the  provisions  of  Sec.  20  of  Art.  2 

of  the  Constitution,  which  reads  as  follows: 

"The  general  assembly,  in  cases  not  provided  for  in  this 
constitution,  shall  fix  the  term  of  office  and  the  compensation 
of  all  officers ;  but  no  change  therein  shall  affect  the  salary  of 
any  officer  during  his  existing  terms,  unless  the  office  be  abol- 
ished." 

You  call  attention  to  section  4943  G.  C.  (107  O.  L.  684).  As 
this  section  relates  to  deputy  state  supervisors  of  elections  and 
not  to  deputy  state  supervisors  and  inspectors  of  elections,  I  shall 
limit  my  consideration  to  deputy  state  supervisors  of  elections. 

Section  4822  G.  C.  provides  for  compensation  of  members  of 
boards  of  deputy  state  supervisors  of  elections  and  reads  as  fol- 
lows: 

"Sec.  4822.  Each  deputy  state  supervisor  shall  receive 
for  his  services  the  sum  of  three  dollars  for  each  election  pre- 
cinct in  his  respective  county,  and  the  clerk  shall  receive  for 
his  services  the  sum  of  four  dollars  for  each  election  precinct 
in  his  respective  county.  The  compensation  so  allowed  such 
officers  during  any  year  shall  be  determined  by  the  number  of 
precincts  in  such  county  at  the  November  election  of  the  next 
preceding  year.  The  compensation  paid  to  each  of  such  deputy 
state  supervisors  under  this  section  shall  in  no  case  be  less 
than  one  hundred  dollars  each  year  and  the  compensation  paid 
to  the  clerk  shall  in  no  case  be  less  than  one  hundred  and 
twenty-five  dollars  each  year.  Such  compensation  shall  be 
paid  quarterly  from  the  general  revenue  fund  of  the  county 
upon  vouchers  of  the  board,  made  and  certified  by  the  chief 
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deputy  and  the  clerk  thereof.  Upon  presentation  of  any  such 
voucher,  the  county  auditor  shall  issue  his  warrant ,  upon  the 
county  treasurer  for  the  amount  thereof,  and  the  treasurer 
shall  pay  it." 

In  addition  to  the  provisions  of  this  section,  we  must  con- 
sider Section  4942  G.  C,  which  covers  counties  containing  regis- 
tration cities  and  reads  as  follows: 

"Sec.  4942.  In  addition  to  the  compensation  provided  in 
Section  4822,  each  deputy  state  supervisor  of  elections  in 
counties  containing  cities  in  which  registration  is  required 
shall  receive  for  his  services  the  sum  of  five  dollars  for  each 
election  precinct  in  such  city,  and  the  clerk  in  such  counties, 
in  addition  to  his  compensation  bo  provided,  shall  receive  for 
his  services  the  sum  of  six  dollars  for  each  election  precinct 
in  such  cities.  The  compensation  so  allowed  Buch  officers  dur< 
ing  any  year  shall  be  determined  by  the  number  of  precincts  in 
such  city  at  the  November  election  of  the  next  preceding  year. 
The  compensation  paid  to  each  such  deputy  state  supervisor 
under  this  Section  shall  in  no  case  be  less  than  one  hundred 
dollars  each  year  and  the  compensation  paid  to  the  clerk  un- 
der this  section  shall  in  no  case  be  less  than  one  hundred  twen- 
ty-five dollars  each  year.  The  additional  compensation  pro- 
vided by  this  Section  shall  be  paid  monthly  from  the  city 
treasury  on  warrants  drawn  by  the  city  auditor  upon  vouch- 
ers signed  by  the  chief  deputy  and  clerk  of  the  board." 

Section  4943  G.  C.  provides  a  maximum  compensation  which 
may  be  paid  to  each  deputy  state  supervisor  of  elections  under  the 
two  sections  above  quoted.  This  section  before  its  amendment 
provided  in  part  as  follows: 

"Sec.  4943.  *  *  In  counties  containing  cities  having  a 
population  of  fifty  thousand  and  less  than  seventy-five  thou- 
sand, each  deputy  state  supervisor,  seven  hundred  fifty  dol- 
lars and  the  clerk,  nine  hundred  dollars ; 

In  counties  containing  cities  having  a  population  of  twen- 
ty-five thousand  and  less  than  fifty  thousand,  each  deputy  state 
supervisor,  six  hundred  fifty  dollars,  and  the  clerk,  eight  hun- 
dred fifty  dollars ;  *  * 

This  section  as  amended  (107  0.  L.  684)  reads  in  part  as  fol- 
lows : 

"In  counties  containing  cities  having  a  population  of  fifty 
thousand  and  less  than  seventy-five  thousand,  each  state  su- 
pervisor, twelve  hundred  dollars  and  the  clerk  fifteen  hundred 
dollars. 

In  counties  containing  cities  having  a  population  of  twen- 


Attorney  General  345 

ty-five  thousand  and  less  than  fifty  thousand,  each  deputy 
state  supervisor,  eleven  hundred  dollars,  and  the  clerk  four- 
teen hundred  dollars." 

It  will  be  seen  that  the  section  as  amended  raises  the  maxi- 
mum salary  which  may  be  received  by  members  of  the  boards  of 
deputy  state  supervisors  of  elections  in  those  counties  containing 
cities  with  a  population  between  fifty  and  seventy-five  thousand, 
from  seven  hundred  fifty  to  twelve  hundred  dollars,  and  in  the 
counties  having  cities  of  a  population  between  twenty-five  and 
fifty  thousand,  from  six  hundred  fifty  to  eleven  hundred  dollars. 

The  question  is  whether  those  members  of  the  boards  of 
deputy  state  supervisors  of  elections  who  were  in  office  at  the  time 
this  amendment  became  effective  would  be  entitled  to  draw  this 
maximum  salary  as  provided  for  in  the  amendment,  or  whether 
they  would  be  limited  to  the  maximum  salary  provided  for  in  the 
section  as  it  stood  at  the  time  of  their  appointment. 

We  will  first  consider  the  nature  of  the  compensation  which  is 
received  by  the  deputy  state  supervisor  of  elections,  in  order  to 
determine  whether  it  is  a  salary  or  compensation  only,  for  the 
reason  that  said  section  20  of  Article  II  provides  that : 

44  *  *  no  change  therein  shall  affect  the  salary  of  any  officer 
during  his  existing  term,  unless  the  office  be  abolished*" 

The  fundamental  and  basic  compensation  of  these  officers  is 
not  changed  Section  4822  G.  C,  which  fixes  the  compensation  of 
these  offices  at  three  dollars  for  each  election  precinct,  is  not 
amended. 

Section  4942  G.  C,  fixing  the  compensation  of  said  officers  in 
those  counties  having  registration  cities  at  five  dollars  for  each 
election  precinct  is  said  cities,  is  not  changed  or  amended. 

The  only  change  that  is  made  is  to  the  effect  that  the  maxi- 
mum compensation  which  may  be  received  under  said  two  sections 
is  in  certain  cases  increased.  It  must  be  further  noted  that  these 
persons  do  not  receive  a  fixed  and  definite  salary  for  services  ren- 
dered during  a  fixed  term,  but  receive  compensation  based  upon 
the  number  of  precincts  in  the  county  and  in  registration  cities, 
or  in  other  words  they  receive  a  compensation  to  be  determined  by 
the  services  they  render.  The  greater  the  number  of  precincts  in 
any  county  and  in  any  registration  city  in  the  county,  the  greater 

would  be  the  services  rendered  by  the  members  of  the  board. 

In  State  ex  rel.  Taylor  vs.  Carlisle,  et  al,  3  0.  N,  P.  (N.  $.)  544, 
«iie  court  was  passing  upon  a  question  somewhat  similar  to  the  one 
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now  under  consideration.  In  that  case  the  legislature  had  in- 
creased the  compensation  of  county  commissioners  of  Franklin 
County  from  $2,000.00  to  $3,500.00  per  annum.  The  compensa- 
tion of  the  county  commissioners  for  any  one  year  was  to  be  de- 
termined by  the  amount  of  the  tax  duplicate  in  each  county  for 
real  and  personal  property.  Judge  Evans,  in  rendering  the  opinion 
in  this  case,  held  that  this  did  not  come  within  the  inhibition  of 
Sec.  20  of  Art.  2  of  the  Constitution,  upon  two  grounds,  viz.,  be- 
cause the  law  under  which  the  county  commissioners  had  formerly 
drawn  compensation  was  unconstitutional  and  void  and  hence  in 
reality  there  was  no  law  fixing  the  compensation  of  county  com- 
missioners until  the  amended  act  was  passed.  This  practically  dis- 
posed of  the  case,  but  Judge  Evans  went  further  and  made  the  fol- 
lowing suggestion  in  the  opinion  (p.  548) : 

"Another  consideration  of  this  question  is  whether  the 
amended  act  of  1904  provides  for  a  salary  such  as  comes  with- 
in the  inhibition  of  said  Article  II.,  Section  20  of  the  Consti- 
tution. 

The  act  does  not  provide  for  any  definite  fixed  salary.  The 
compensation  depends  on  the  aggregate  of  the  tax  duplicate 
from  year  to  year.  It  may  be  less  one  year  and  greater  an- 
other, depending  on  the  variation  of  the  tax  duplicate,  and  the 
amount  from  one  year  to  another  can  not  be  determined  until 
December  of  each  year  when  the  aggregate  is  ascertained. 

He  based  this  statement  upon  the  holding  of  our  supreme  court 
in  Thompson,  ex  rel.  vs.  Phillips,  12  O.  S.  617.  In  this  case  the 
court  was  passing  upon  the  question  we  have  before  us,  as  it  per- 
tained to  a  county  auditor  whose  compensation  was  not  a  fixed 
sum  for  a  definite  period  of  time,  but  was  based  upon  the  tax 
duplicate — that  is,  on  the  amount  of  services  rendered  by  the 
county  auditor  in  any  one  year.  This  was  a  per  curiam  opinion 
and  reads  as  follows:     (pages  617-8). 

'The  relator,  to  show  that  he  is  not  affected  by  the  Act  of 
April  9,  1861,  relies  on  the  following  Section  of  the  constitu- 
tion :  "The  general  assembly  in  cases  not  provided  in  this  con- 
stitution, shall  fix  the  term  of  office  and  the  compensation  of 
all  officers,  but  no  change  therein  shall  affect  the  salary  of  any 
officer  during  his  existing  term,  unless  the  office  be  abolished.' 
Section  20,  Art.  2. 

It  is  manifest,  from  the  change  of  expression  in  the  two 
clauses  of  the  Section,  that  the  word  'salary'  was  not  used  in 
a  general  sense,  embracing  any  compensation  fixed  for  an  of- 
ficer, but  in  its  limited  sense,  of  an  annual  or  periodical  pay- 
ment for  services — a  payment  dependent  on  the  time,  and  not 
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on  the  amount  of  the  services  rendered.  Where  the  compensa- 
tion, as  in  this  case,  is  to  be  ascertained  by  a  percentage  on  the 
amount  of  money  received  and  disbursed,  we  think  it  is  not  a 
salary  within  the  meaning  of  the  Section  of  the  constitution/' 

Hence  it  is  my  view  from  the  holdings  of  the  courts  in  the  two 
cases  above  quoted,  and  especially  in  the  latter,  and  the  fact  that 
the  basic  compensation  of  the  deputy  state  supervisors  of  elections 
has  not  been  changed,  but  that  merely  the  maximum  which  may 
be  received  under  the  sections  providing  a  basic  compensation  Is 
increased,  said  members  of  the  boards  of  deputy  state  supervisors 
of  elections  do  not  come  within  the  prohibition  of  Sec.  20  of  Art.  II 
of  the  Constitution,  and  that  they  would  be  entitled  to  draw  the 
compensation  fixed  in  said  amended  section  4943,  supra,  even 
though  they  were  holding  said  office  at  the  time  said  change  be- 
came effective. 

I  am  not  passing  upon  whether  or  not  members  of  boards  of 
deputy  state  supervisors  of  elections  are  officers.  They  have  many 
of  the  indicia  of  officers.  They  have  a  fixed  term,  take  an  oath  very 
much  the  same  as  that  taken  by  officers  generally  and  they  per- 
form many  sovereign  and  independent  functions  of  the  state,  and 
one  might  readily  conclude  they  are  officers ;  but  the  court  in  State 
ex  rel.  vs.  Craig,  et  ah,  8  0.  N.  P.  148,  held  they  are  not  officers,  the 
syllabus  in  said  case  reading  as  follows: 

"The  deputy  state  supervisors  of  elections  are  not  officers 
within  the  legal  definition  of  that  term  and  though  their  juris- 
diction may  be  coterminous  with  that  of  the  county,  they  are 
not  county  officers." 

Hence  we  note  that  this  court  held  that  said  members  are  not 
officers.  If  this  be  accepted  as  authority,  they  would  not  come 
within  the  prohibition  set  out  in  Sec.  20  of  Art.  II  of  the  Con- 
stitution, for  the  reason  that  they  are  employes  and  not  officers. 
But  however  this  may  be,  it  is  my  view  they  would  not  come  with- 
in said  prohibition  because  they  receive  compensation  and  not  a 
salary- 
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If  a  Person  Complies  Strictly  with  the  Provisions  of  Sections  7246 
to  7249  Inclusive,  General  Code,  he  Cannot  be  Enjoined  From  the 
Use  of  the  Improved  Streets  and  Highways  of  the  State,  Neither 
can  He  be  Held  in  Damages  for  the  Destruction  of  the  Same  Even 
Though  the  Use  to  Which  he  Puts  Said  Highways  is  More  Than 
Ordinarily  Destructive  of  the  Same. 


No.  1585—  (Opinion  Dated  November  29,  1918.) 

Hon.  Harry  S.  Core,  Prosecuting  Attorney,  Ottawa,  Ohio. 

Dear  Sir:  I  have  your  communication  of  recent  date  which 
reads  as  follows: 

"In  a  certain  road  from  the  south  township  line  of  Palmer 
township,  directly  through  Palmer  township  to  the  north  line, 
which  is  the  county  line  between  Putnam  and  Henry  counties, 
Ohio,  is  located  a  public  highway  designated  as  "Main  Road, 
No.  6B  and  Inter-County  Highway  No.  491'  in  said  Putnam 
county,  Ohio. 

"Said  road  has  been  improved  by  hauling  stone  and  placing 
it  on  the  road  the  full  length  of  the  part  described  herein,  and 
used,  causing  the  stone  to  become  compact  and  making  an  im- 
proved road  usually  described  as  a  traffic-bound  pike,  said  road 
not  having  been  taken  over  by  the  state  nor  having  been  im- 
proved in  any  manner  other  than  above  described. 

"A  concern  at  Napoleon,  Henry  county,  Ohio,  purchased 
some  40  acres  of  timber  near  the  south  end  of  the  above  de- 
scribed road,  and  are  now  removing  the  timber  from  said  land 
with  a  motor  truck  and  trailer.  From  the  information  I  am 
able  to  get,  the  width  of  tire  used  by  the  truck  would  permit 
them  to  haul  more  than  12  tons,  including  the  weight  of  the 
vehicle,  and  my  construction  of  this  law  would  be  that  they 
would  not  be  entitled  to  haul  more  than  12  tons  including  the 
weight  of  the  vehicle,  without  the  consent  of  the  county  sur- 
veyor, and  I  will  say  now  that  they  have  not  received  the  con- 
sent of  the  county  surveyor  for  the  hauling  of  a  load  of  more 
than  12  ton. 

"It  appears  from  the  road  that  the  load  hauled  is  much  in 
excess  of  the  strength  of  the  road,  and  at  numerous  places  the 
said  pike  has  been  broken  through  and  the  road  is  rapidly  be- 
ing destroyed.  It  is  almost  impossible  to  determine  the  weight 
being  moved  over  the  road  on  these  vehicles,  and  the  question 
I  wish  to  satisfy  myself  is,  whether  or  not  this  concern  is  en- 
titled to  destroy  the  roads  of  Putnam  county  or  the  road  herein 
described,  although  they  are  loading  their  conveyance  or  ve- 
hicle within  the  Section  provided  in  Chapter  10,  to-wit,  7246  to 
7251  inclusive,  without  a  remedy  to  either  stop  the  destruction 
of  the  road  or  a  recovery  of  damages/' 
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Your  question,  as  I  understand  it,  is  to  this  effect:  Suppose 
persons  using  an  improved  street,  highway,  bridge  or  culvert  with- 
in the  state  should  comply  strictly  with  the  provisions  of  Sections 
7246  to  7249  General  Code,  but  notwithstanding  this  fact  the  use 
to  which  the  roads  are  put  should  be  very  destructive  of  the  same, 
could  said  persons  be  enjoined  from  using  the  roads  or  would  they 
be  liable  in  damages  for  the  destruction  of  the  same  ?  Without  quot- 
ing same,  these  Sections  provide  briefly  as  follows : 

Section  7246  General  Code,  limits  the  total  weight,  including 
weight  of  vehicle,  to  12  tons,  when  used  upon  the  improved  public 
streets,  highways,  bridges  or  culverts  within  the  state. 

Section  7247  General  Code,  provides  that  a  vehicle  of  a  greater 
weight  may  be  used  providing  consent  be  obtained  from  the  county 
surveyor  of  the  county. 

Section  7248  General  Code,  provides  that  the  maximum  weight 
of  loaded  vehicles  shall  vary  in  accordance  with  the  width  of  the 
tire  surface  used  upon  the  wheels  of  said  vehicle. 

Section  7249  General  Code,  provides  the  rates  at  which  ve- 
hicles may  travel  over  improved  streets  and  roads,  the  rate  de- 
pending upon  the  weight  of  the  load  carried.  Now  suppose  any  one 
using  the  improved  streets  and  highways  of  the  state  keep  strictly 
within  the  provisions  of  these  four  Sections,  but  nevertheless 
greatly  damages  the  same,  could  he  be  enjoined  from  the  use  of 
said  roads  or  streets  or  be  compelled  to  pay  damages  for  the  de- 
struction of  the  same.  It  is  my  opinion  that  he  could  not  be  en- 
joined from  the  use  of  the  improved  streets  and  roads  of  the 
state  under  such  conditions,  neither  could  he  be  held  in  damages  for 
the  restruction  of  the  improved  streets  and  highways  under  such 
conditions.  It  might  be  held  that  under  the  principles  of  the  com- 
mon law,  the  traveling  public  would  be  compelled  so  to  use  the  im- 
proved streets  and  highways  of  the  state  as  not  to  unduly  destroy 
them  and  thus  do  damage  and  injury  to  the  public  in  general,  but 
inasmuch  as  the  legislature  has  seen  fit  to  speak  upon  this  ques- 
tion and  has  seen  fit  to  lay  down  certain  limits  and  restrictions 
within  which  the  traveling  public  must  keep  themselves,  it  is  my 
opinion  that  the  matter  is  taken  outside  the  domain  of  the  common 
law  and  is  strictly  controlled  by  statute.  It  would  seem  that  the 
legislature  meant  to  give  the  traveling  public  the  right  to  use  the 
improved  streets  and  highways  of  the  state,  provided  they  should 
keep  within  the  limits  and  restrictions  set  out  in  these  Sections. 
This  seems  clear  from  the  fact  that  the  legislature  laid  down  cer- 
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• 
tain  conditions  and  restrictions  beyond  which  the  traveling  public 
must  not  go.  While  they  cannot  go  beyond  these  limits  and  restric- 
tions, it  was  evidently  the  intention  of  the  legislature  that  the 
traveling  public  might  use  the  improved  streets  and  highways  of 
the  state  provided  they  keep  within  these  limits  and  restrictions. 

Hence,  answering  your  question  specifically,  it  is  my  opinion 
that  if  a  person  complies  strictly  with  the  provisions  of  Section 
7246  to  7249,  inclusive,  he  cannot,  be  enjoined  from  the  use  of  the 
improved  streets  ahd  highways  of  the  state,  neither  can  he  be  held 
in  damages  for  the  destruction  of  the  same,  and  this  even  though 
the  use  to  which  he  puts  said  highways  is  more  than  ordinarily 
destructive  of  the  same. 

In  passing  I  might  say  that  I  note  you  suggest  in  your  request 
that  possibly  trucks  of  greater  than  ten  ton  weight  are  being  used 
upon  said  highway  without  the  consent  of  the  county  surveyor  of 
the  county.  Of  course  if  this  be  correct,  the  parties  would  be  li- 
able under  the  law.  The  above  opinion  is  based  upon  the  theory 
that  the  parties  in  question  are  keeping  strictly  within  the  pro- 
visions of  the  Sections  above  referred  to. 


Where  a  Resident  of  a  Village  is  Quarantined  by  the  Board  of 
Health  of  Such  Village,  the  Expenses  Connected  With  Such  Case, 

« 

Including  Medical  Attention,  Are  Governed  by  the  Provisions  of 
Section  4436  General  Code,  and  not  by  the  Poor  Laws  Section 
3476  to  3496  General  Code. 


No.  1610— (Opinion  Dated  December  14.  1918.) 

Hon.  Sumner  E.  Walters,  Prosecuting  Attorney,  Van  Wert,  Ohio. 

Dear  Sir:     I  am  in  receipt  of  your  communication  reading  as 
follows : 

"Some  months  ago  Mr.  A,  a  resident  of  the  village  of  E, 
was  quarantined  by  the  board  of  health  of  said  village  of  E. 
Mr.  D,  the  attending  physician,  notified,  in  writing,  the  town- 
ship trustees  of  the  township  in  which  said  village  of  E  is  lo- 
cated, that  he  was  attending  Mr.  A.  Mr.  D  is  now  asking  the 
township  trustees  to  pay  him  for  his  services. 

Please  advise  me  whether,  in  your  judgment,  Section  4436 
of  the  General  Code,  or  the  chapter  embracing  the  Poor  Laws 
(3476-3496)  govern  and  should  be  followed  in  the  payment  of 
this  bill." 
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The  provisions  of  the  General  Code  which  lie  primarily  at  the 
foundation  of  your  question  are  Sections  3480  and  4436,  which  read 
as  follows : 

"Sec.  3480.  When  a  person  in  a  township  or  municipal 
corporation  requires  public  relief,  or  the  services  of  a  physi- 
cian or  surgeon,  compaint  thereof  shall  be  forthwith  made  by 
a  person  having  knowledge  of  the  faGt  to  the  township  trus- 
tees, or  proper  municipal  officer.  If  medical  services  are  re- 
quired, and  no  physician  or  surgeon  is  regularly  employed  by 
contract  to  furnish  medical  attendance  to  such  poor,  the  physi- 
cian or  surgeon,  complaint  thereof  shall  be  forthwith  made  by 
of  officer,  in  writing,  that  he  is  attending  such  person,  and 
thereupon  the  township  or  municipal  corporation  shall  be  liable 
for  relief  and  services  thereafter  rendered  such  person,  in  such 
amount  as  such  trustees  or  proper  officers  determine  to  be  just 
and  reasonable.  If  such  notice  be  not  given  within  three  days 
after  such  relief  is  afforded,  or  services  begin,  the  township 
or  municipal  corporation  shall  be  liable  only  for  relief  or  serv- 
ices rendered  after  notice  has  been  given.  Such  trustees  or 
officer,  at  any  time  may  order  the  discontinuance  of  such  serv- 
ices, and  shall  not  be  liable  for  services  or  relief  thereafter 
rendered." 

"Sec.  4436.  When  a  house  or  other  place  is  quarantined 
on  account  of  contagious  diseases,  the  board  of  health  having 
jurisdiction  shall  provide  for  all  persons  confined  in  such  house 
or  place,  food,  fuel,  and  all  other  necessaries  of  life,  including 
medical  attendance,  medicine  and  nurses,  when  necessary. 
The  expenses  so  incurred,  except  those  for  disinfection,  quar- 
antine, or  other  measures  strictly  for  the  protection  of  the 
public,  when  properly  certified  by  the  president  and  clerk  of 
the  board  of  health,  or  health  officer  where  there  is  no  board  of 
health,  shall  be  paid  by  the  person  or  persons  quarantined, 
when  able  to  make  such  payment,  and  when  not  by  the  munici- 
pality in  which  quarantined." 

Section  3480  General  Code,  is  part  of  the  act  which  has  to  do 
with  the  indigent  poor  of  a  township  or  municipal  corporation, 
while  Section  4436  is  a  part  of  the  act  relating  to  health  conditions 
of  municipalities,  and  especially  with  the  board  of  health.  Sec- 
tion 3480  is  rather  broad  and  general  in  its  scope,  while  Section 
4436  is  specific  and  limited  in  its  provisions,  in  that  it  applies  to 
persons  who  are  quarantined  on  account  of  contagious  diseases. 

For  this  reason,  inasmuch  as  your  question  relates  to  a  per- 
son who  was  quarantined  by  the  board  of  health  of  a  certain  vil- 
lage, it  is  my  opinion  that  Section  4436  should  be  made  to  apply, 
rather  than  the  provisions  of  the  act  of  which  Section  3480  is  a 
part 
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While  the  above  may  be  a  sufficient  answer  to  your  question, 
it  might  be  well,  in  order  to  have  a  somewhat  broader  foundation 
for  the  answer,  to  note  the  nature  of  the  acts  of  which  Sections 
8480  and  4436  are  a  part. 

Sections  3476  to  3496  inclusive,  General  Code,  relate  to  the  in- 
digent poor  of  a  township  or  municipality  and  are  embodied  in  Ch. 

I,  Div.  IV.  Tit.  XI.  of  Part  First.  This  act  was  originally  passed 
as  found  in  73  O.  L.,  233,  and  was  an  act  entitled  "For  the  relief  of 
the  poor/'  It  dealt  with  county  infirmaries  and  the  duties  of  town- 
ship trustees.  Section  11  of  said  act,  which  afterwards  became 
Section  3476  General  Code,  provided  that  the  township  should  af- 
ford public  support  or  relief  to  all  persons  therein  who  were  in  con- 
dition requiring  the  same.  Section  14  thereof,  which  afterwards 
became  Section  3480  General  Code,  provided  for  medical  attention 
to  those  who  might  be  in  need  of  it.  The  whole  act  pertained  to  in- 
digents or  paupers  as  they  are  usually  called. 

In  93  O.  L.,  261,  an  act  is  found  entitled  "To  revise  and  im- 
prove the  statutes  of  Ohio  relating  to  the  care  of  the  poor."  This 
act  was  passed  in  1898.  The  section  of  this  act  which  afterwards 
became  Section  3476  General  Code,  was  amended  so  that  it  included 
not  only  the  township  trustees,  but  also  "the  proper  officers  of  each 
corporation  therein."  The  section  of  the  act  which  afterwards  be- 
came Section  3480  General  Code,  was  also  made  to  include  the  same 
provision  . 

So  that  Sections  3476  to  3496  inclusive,  General  Code,  furnish 
a  complete  scheme  for  the  support  of  or  relief  to  all  persons  within 
a  township  or  a  municipal  corporation  who  are  in  such  a  condition 
as  to  require  it,  whether  it  be  medical  or  other  relief.  That  is,  this 
chapter  makes  provision  for  the  support  and  relief  of  the  poor,  in 
the  various  townships  and  municipal  corporations,  who  are  in  need 
of  relief  because  of  general  and  ordinary  conditions. 

We  will  now  consider  the  general  provisions  in  connection  with 
the  board  of  health  of  cities  and  villages.    This  act  is  found  in  Ch. 

II.  Div.  5,  Subd.  2,  Tit.  XII.,  Part  Firat,  being  Sections  4404  to  4476 

inclusive,  General  Code.   The  general  headings  of  this  chapter  are : 

Organization  and  Powers. 

Nuisances. 

Dangerous  Communicable  Diseases. 

Quarantine  Hospitals. 

Food  and  Supplies. 

Sanitary  Plant. 

These  headings  indicate  clearly  the  underlying  principle  of  the 
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chapter,  viz.,  the  preservation  of  the  health  of  the  people  of  the 
municipality.  The  name,  board  of  health,  also  clearly  indicates 
this.  When  we  consider  the  chapter  in  detail,  we  find  that  every 
provision  thereof  has  to  do  with  but  one  thing,  and  that  is,  that  the 
board  of  health  is  to  take  such  steps  and  adopt  such  measures  as  to 
prevent  the  inception  of  infections  and  contagious  diseases  and  the 
spreading  of  the  same.  It  deals  with  water-closets,  privies,  cess- 
pools, sink  and  drains;  with  yards,  pens  and  and  stables,  and  the 
use,  cleaning  and  emptying  of  the  same ;  with  the  quarantining  of 
persons  exposed  to  infectious  or  contagious  diseases  and  all  kinds 
of  buildings  needed  for  said  quarantine;  with  the  disposition  of 
bodies  of  persons  dying  with  infectious  or  contagious  diseases ;  with 
the  erection  and  maintenance  of  quarantine  hospitals ;  with  the  in- 
spection of  all  kinds  of  foods  and  supplies  with  reference  to  whether 
they  are  pure  or  not;  and  with  the  erection  and  maintenance  of 
plants  for  the  removal  from  the  municipality  of  liquid  or  solid 
wastes  dangerous  to  the  public  health. 

In  all  this  there  is  not  one  word  said  relative  to  the  indigent 
poor  of  the  municipality,  nor  provision  made  in  reference  to  them. 
This  was  not  the  object  or  purpose  which  the  legislature  had  in 
mind  in  enacting  the  statute  in  regard  to  the  board  of  health.  The 
object  and  purpose  of  this  chapter  is  specific  and  definite  and  re- 
lates entirely  to  the  prevention  of  the  inception  of  infectious  and 
contagious  diseases  and  the  spreading  of  the  same ;  while,  as  said 
before,  the  object  and  purpose  of  the  chapter  heretofore  considered 
is  just  as  definite  and  specific,  to  the  effect  that  it  deals  entirely  and 
absolutely  with  measures  for  relief  of  the  poor,  whether  this  relief 
be  medical  or  otherwise. 

Hence  when  we  consider  the  .two  fundamental  or  basic  section* 
of  these  two  acts  as  applied  to  your  question,  and  the  general  scope 
and  nature  of  the  acts  themselves,  I  think  we  are  safe  in  concluding 
that  a  state  of  facts,  such  as  you  submit,  should  be  controlled  by 
Section  4436,  rather  than  by  Section  3480  General  Code. 

I  might  call  your  attention  to  a  decision  of  the  Circuit  Court 
found  in  18  C.  C.  (N.  S.)  196,  in  Village  of  Barberton.v.  Lohmers. 
In  this  case  the  court  was  not  directly  considering  whether  a  state 
of  facte,  as  set  out  by  you,  should  come  under  Section  4436  or  Sec- 
tion 8480  General  Code,  but  it  held,  under  facts  very  similar  to 
those  set  out  by  you,  that  a  physician  would  have  a  right  of  ac- 
tion against  the  municipality  under  the  provisions  of  Section  4436. 
It  was  an  action  to  recover  compensation  for  medical  services  ren- 
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dered  to  quarantined  smallpox  patients  alleged  to  have  been  unable 
to  pay  therefor  themselves.  Of  course,  the  procedure  of  the  physi- 
cian in  said  Circuit  Court  case  differed  from  the  course  pursued  by 
the  physician  in  your  case,  but  to  my  mind  the  decision  of  the  court 
at  least  tends  to  the  point  that  Section  4436  is  the  proper  section  to 
control  in  those  cases  in  which  persons  quarantined  are  in  need  of 
medical  attention  and  are  unable  to  pay  for  the  same. 


Where  a  Finding  is  Made  Against  the  Probate  Judge  by  the  Bureau 
of  Inspection  and  Supervision  of  Public  Offices  for  Fees  Collected 
in  Such  Office  and  not  Paid  to  the  County  Treasurer,  and  Such 
Amount  is  Paid  into  the  County  Treasury  After  Such  Finding, 
Such  Sum  is  not  to  be  Taken  Into  Consideration  by  the  County 
Commissioners  in  Fixing  the  Amount  to  be  Allowed  for  Clerk 
Hire  in  Such  Office,  Where  Such  Fees  Were  not  Earned  in  the 
Year  in  Which  They  Were  Paid  Into  the  County  Treasury. 


No.  1552—  (Opinion  Dated  November  13,  1918.) 

Hon.  Nathan  B.  Gilliland,  Probate  Judge,  Portsmouth,  Ohio. 
Dear  Sir:     I  have  your  letter  of  the  9th  inst.  as  follows: 

"I  would  be  pleased  to  have  your  opinion  in  regard  to  fix- 
ing the  amount  upon  which  to  base  the  salary  of  Deputy  Clerk 
under  Section  2980-1. 

"Last  year,  in  addition  to  the  amount  paid  into  the  county 
treasury,  there  was  paid  by  Thomas  C.  Beatty,  my  predeces- 
sor, the  sum  of  $1,726.33,  being  the  amount  found  due  by  the 
examiners,  upon  examination  of  his  books. 

"Should  this  amount  be  included  in  the  total  in  making 
the  estimate  for  the  next  year? 

"The  above  sum  was  paid  into  the  treasury  by  Mr.  Beatty 
January  25,  1918,  almost  one  year  after  the  time  he  went  out 
of  office.    Should  he  have  paid  interest  upon  the  same  ?" 

Section  2980-1  G.  C.  reads : 

"The  aggregate  sum  so  fixed  by  the  county  commissioners 
to  be  expended  in  any  year  for  the  compensation  of  such  depu- 
ties, assistants,  bookkeepers,  clerks  or  other  employes,  except 
court  constables,  shall  not  exceed  for  any  county  auditor's  of- 
fice, county  treasurer's  office,  probate  judge's  office,  county 
recorder's  office,  sheriff's  office,  or  office  of  the  clerk  of  the 
courts,  an  aggregate  amount  to  be  ascertained  by  comput- 
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ing  thirty  percent  on  the  first  two  thousand  dollars  or  frac- 
tional part  thereof,  forty  percent  on  the  next  eight  thousand 
dollars  or  fractional  part  thereof,  and  eighty-five  percent  on 
all  over  ten  thousand  dollars,  of  the  fees,  costs,  percentages, 
penalities,  allowances  and  other  perquisties  collected  for  the 
use  of  the  county  in  any  such  office  for  official  services  during 
the  year  ending  September  SOth  next,  preceding  the  time  of 
fixing  such  aggregate  sum ;  provided,  however,  that  if  at  any 
time  any  one  of  such  officers  require  additional  allowance  in 
order  to  carry  on  the  business  of  his  office,  said  officer  may 
make  application  to  a  judge  of  the  court  of  common  pleas,  of 
the  county  wherein  such  officer  was  elected;  and  thereupon 
such  judge  shall  hear  said  application  and  if,  upon  hearing  the 
same  said  judge  shall  find  that  such  necessity  exists,  he  may 
allow  such  a  sum  of  money  as  he  deems  necessary  to  pay  the 
salary  of  such  deputy,  deputies,  assistants,  bookkeepers,  clerks 
or  other  employes  as  may  be  required,  and  thereupon  the  board 
of  county  commissioners  shall  transfer  from  the  general  county 
fund,  to  such  officers'  fee  fund,  such  sum  of  money  as  may  be 
necessary  to  pay  said  salary  or  salaries." 

It  will  be  noted  that  in  this  Section  the  aggregate  sum  to  be 
fixed  by  the  county  commissioners  for  clerk  hire  in  the  different 
county  offices  is  based  upon  a  certain  percentage  "of  the  fees,  costs, 
percentages,  penalties,  allowances  and  other  perquisites  collected 
for  the  use  of  the  county  in  any  such  office  for  official  services  dur- 
ing the  year  ending  September  30th  next,  preceding  the  time  of 
fixing  such  aggregate  sum."  The  amount  of  $1,726.33,  to  which 
you  refer,  was  not  collected  in  the  probate  judge's  office  for  the  use 
of  the  county  last  year,  but  was  collected  during  the  administration 
of  your  predecessor.  It  is  true  that  this  money  did  not  find  its  way 
into  the  county  treasury  last  year,  when  it  was  paid  into  the  same 
by  him  upon  the  finding  of  the  Bureau  of  Inspection  and  Super- 
vision of  Public  Offices,  but  it  was,  nevertheless,  collected  in  the 
probate  judge's  office  during  the  administration  of  your  predeces- 
sor and  cannot,  therefore,  in  my  opinion,  be  used  as  a  basis  for  al- 
lowance by  the  county  commissioners  at  this  time. 

You  ask  further  whether  or  not  your  predecessor  should  have 
paid  interest  upon  the  amount  of  $1,726.33,  found  due  the  county 
by  the  state  examiners.  The  Bureau  informs  me  that  this  amount 
was  paid  by  your  predecessor  at  the  time  the  finding  was  made, 
and  inasmuch  as  the  examiners  did  not  see  fit  to  include  any  inter- 
est in  their  finding,  I  am  inclined  to  look  upon  this  question  as 
closed. 
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A  Village  Through  the  Board  of  Health  has  Full  Power  and  Author- 
ity to  Erect  a  Temuorarv  Quarantine  Hospital  Where  Such  Hos- 
pital has  Been  Established,  the  Village  is  Liable  for  the  Expense 
of  Operating  the  Same  and  Not  the  Township  in  Which  Such  Vil- 
lage is  Located,  Even  Though  the  Township  has  Been  Taking 
Care  of  the  Indigent  Poor  and  Even  Though  Persons  Living  in 
the  Township  Outside  of  the  Village  Were  Treated  in  Such  Hos- 
pital. The  Township  Cannot  be  Charged  With  the  Expense  of 
Treating  Such  Persons. 


No.  1609— (Opinion  Dated  December  18,  1918.) 

Hon.  Jared  P.  Huxley,  Prosecuting  Attorney,  Youngstown,  Ohio. 

Dear  Sir :    I  am  in  receipt  of  your  communication  which  reads 
as  follows : 

'This  office  has  been  requested  to  secure  your  opinion 
upon  the  following  facts : 

"The  Village  of  Struthers  in  the  past  has  made  no  levy 
for  relief  and  support  of  the  poor,  these  activities  being  ex- 
clusively discharged  by  the  township  trustees. 

"The  Village  of  Struthers  has  established  a  temporary 
hospital  for  the  purpose  of  taking  care  of  people  suffering 
from  Spanish  influenza  which  at  the  present  time  is  an  epi- 
demic in  said  village.  Patients  suffering  from  this  malady  are 
also  accepted  from  the  Township  of  Poland,  within  whose  ter- 
ritorial limits  the  Village  of  Struthers  lies. 

"It  is  now  suggested  by  the  authorities  of  the  Village  of 
Struthers  that  in  view  of  the  fact  that  the  township  has  been 
bearing  the  expense  of  relief  of  the  poor  in  the  past,  the  vil- 
lage should  assume  the  indebtedness  incident  to  the  establish- 
ment and  maintenance  of  said  hospital  during  the  continuance 
of  said  Spanish  influenza  epidemic. 

"Should  the  Village  of  Struthers  or  the  Trustees  of  Po- 
land Township  bear  such  indebtedness  for  the  establishment 
of  said  hospital  and  its  maintenance  ?" 

The  answer  to  your  question  is  /mainly  based  upon  three  Sec- 
tions of  the  General  Code.  That  the  village  of  Struthers,  through 
the  board  of  health,  has  full  power  and  authority  in  law  to  erect  a 
temporary  hospital,  is  clearly  evident  from  Sections  4456  and  4457 
General  Code.    These  Sections  read  as  follows : 

"Sec.  4456.  A  municipality  may  establish  a  quarantine 
hospital  within  or  without  its  limits.  If  without  its  limits,  the 
consent  of  the  municipality  or  township  shall  be  first  obtained, 
but  such  consent  shall  not  be  necessary  if  the  hospital  is  more 
than  eight  hundred  feet  from  any  occupied  house  or  public 
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highway.  When  great  emergency  exists,  the  board  of  health 
may  seize,  occupy  and  temporarily  use  for  a  quarantine  hos- 
pital, a  suitable  vacant  house  or  building  within  its  jurisdic- 
tion. The  board  of  health  of  a  municipality,  having  a  quaran- 
tine hospital,  shall  have  exclusive  control  thereof. 

"Sec.  4457,  The  board  of  health  may  erect  temporary 
wooden  buildings  or  field  hospitals  deemed  necessary  for  the 
isolation  or  protection  of  persons  or  freight  supposed  to  be  in- 
fected, and  may  employ  nurses,  physicians  and  laborers  suf- 
ficient to  operate  them  and  sufficient  police  to  guard  them. 
Such  board  may  cause  the  disinfection,  renovation  or  destruc- 
tion of  bedding,  clothing  or  other  property  belonging  to  cor- 
porations or  individuals  when  such  action  is  deemed  necessary 
by  the  board  or  a  reasonable  precaution  against  the  spread  of 
contagious  or  infectious  diseases/' 

If  the  municipality  has  authority  to  erect  said  quarantine  hos- 
pitals and  employ  nurses,  physicians  and  laborers  sufficient  to  oper- 
ate them,  the  next  question  to  be  considered  is,  who  is  responsible 
for  the  expenses  incurred  in  the  establishment  and  maintenance  of 
the  hospital? 

In  my  opinion  the  provisions  of  Section  4451  General  Code,  ap- 
ply.   This  Section  reads  as  follows : 

"Sec.  4451.  When  expenses  are  incurred  by  the  board  of 
health  under  the  provisions  of  this  chapter,  upon  application 
and  certificate  from  such  board,  the  council  shall  pass  the  nec- 
essary appropriation  ordinances  to  pay  the  expenses  so  incur- 
red and  certified.  The  council  may  levy  and  set  apart  the  nec- 
essary sum  to  pay  such  expenses  and  to  carry  into  effect  the 
provisions'  of  this  chapter.  Such  levy  shall,  however,  be  sub- 
ject to  the  restrictions  contained  in  this  title." 

I  think  it  is  clear  from  this  Section  that  the  village  of  Struth- 
ers  is  liable  for  the  indebtedness  about  which  you  make  inquiry, 
and  not  the  township  of  Poland,  in  which  said  village  is  located. 

I  am  aware  that  the  question  might  arise  as  to  whether  said 
township  should  pay  at  least  a  part  of  the  cost  and  expense  of  the 
establishment  and  maintenance  of  said  hospital,  because  pati.nts 
suffering  from  Spanish  influenza  were  accepted  from  the  town- 
ship as  well  as  from  the  territorial  limits  of  said  village.  However, 
it  is  my  opinion  this  would  not  alter  the  principle  laid  down.  While 
the  authorities  of  the  village  of  Struthers  might  have  refused  to 
accept  patients  residing  in  the  township  of  Poland,  yet  if  said  au- 
thorities did  so  accept  patients  from  said  township,  I  know  of  no 
principle  of  law  by  which  a  part  of  the  cost  and  expense  of  estab- 
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felling  and  maintaining  the  hospital  could  be  charged  back  to  the 
township. 

In  an  opinion  rendered  by  me  to  Hon.  C.  M.  Caldwell,  Prose- 
cuting Attorney,  on  April  16,  1917,  found  in  Vol.  1,  Opinions  of  the 
Attorney  General  for  1917,  page  508,  I  practically  so  held.  The 
facts  in  that  case  differ  somewhat  from  those  in  the  one  now  before 
me,  but  it  seems  to  me  the  same  principle  applies  to  both.  In  the 
case  Mr.  Caldwell  presented,  a  certain  village  had  quarantined  a 
person  who  was  a  resident  of  the  township  outside  the  village,  said 
person  having  been  taken  sick  with  a  contagious  disease  while  in 
the  village,  and  the  question  arose  as  to  who  should  pay  the  cost 
and  expense  of  the  quarantine  when  such  quarantined  person  was 
unable  to  pay  the  same.  I  held  that  said  cost  must  be  borne  by  the 
village,  and  used  the  following  language  in  said  opinion :  (p.  510) 

"There  is  no  provision  for  charging  such  payment  back  to 
the  township  or  municipality  in  which  the  quarantined  person 
might  reside.  The  only  time  there  can  be  such  a  charge  back 
is  when  a  person  with  a  contagious  disease  is  quarantined  and 
is  a  legal  resident  of  another  county  of  the  state  and  is  unable 
to  pay  such  expense." 

Hence  it  is  my  view  that  if  the  village  of  Struthers  accepted 
patients  from  the  township  of  Poland,  admitted  them  to  the  hos- 
pital and  took  care  of  them  while  so  located  therein,  it  is  the  duty 
of  said  village  to  provide  payment  therefor  under  the  provisions  of 
Section  4451  General  Code. 

I  might  say  in  passing,  I  am  rendering  this  opinion  upon  the 
theory  that  the  hospital  established  was  a  quarantine  hospital  and 
established  for  the  purpose  of  isolating  persons  suffering  with  said 
disease  and  protecting  other  persons  from  the  contagion  of  the 
same.  A  different  question  would  arise  if  this  hospital  was  a  meas- 
ure adopted  merely  to  take  care  of  what  might  be  termed  the  in- 
digent poor  of  the  township  and  village.  I  take  it  that  this  was  a 
regular  quarantine  hospital,  from  the  fact  that  you  speak  of  the 
disease  as  an  epidemic  and  that  the  hospital  was  erected  not  so 
much  with  a  view  to  taking  care  of  the  indigent  poor,  but  to  pre- 
vent the  spread  of  the  epidemic. 
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The  M.  I.  Benjamin  Co.,  Cleveland, 
$25,000.  M.  I.  Benjamin,  Isadora  Loe- 
man,  Louis  B.  Spenner,  M.  L.  Roth- 
man,  and  E.  J.  Albl. 

Nelsonville  Coal  Mining  Co.,  Tole- 
do, $25,000.  William  H.  Albrecht,  Jr., 
John  R.  Calder,  George  E.  Seney,  O. 
S.  Brumbach,  John  M.  Ormond. 

Oldfleld  Tire  Co.,  Cleveland,  $500,- 
000.  Barney  E.  Oldfleld,  J.  H.  Van  Der- 
veer,  E.  M.  Longfellow,  G.  L.  Rebman, 
S.  L.  Folkman. 

Wilkerson  Electric  &  Machine  Co., 
Youngstown,  $5000.  Richard  W.  Wil- 
kerson, Gieuseppe  Travaglini,  An- 
thony C.  Montani,  Rocco  A.  Montani, 
Carmel   Wilkerson. 

Middle  Fork  Oil  &  Gas  Co.,  Logan, 
$30,000.  John  J.  Walter,  A.  F.  White, 
S.  C.  Bright,  H.  E.  White,  John  F. 
White. 

Ashtabula  Ice  Co.,  Ashtabula,  $25,- 
000.  E.  H.  Burrill,  J.  M.  Kennedy, 
Geo.  Owen,  Fred  R.  Moseley,  John  L. 
Laird. 

H.  J.  Adams,  Akron,  $25,000.  How- 
ard J.  Adams,  Robert  B.  M.  Creary, 
Grace  L.  Adams,  T.  W.  Kimber,  Har- 
vey Musser. 

Kohn  Brokerage,  Cleveland,  $10,- 
000.  H.  E.  Eisler,  A.  H.  Goldman, 
Fred  E.  Kelly,  H.  H.  Krans,  M.  G. 
Sloss. 

Holland  Bread  Co.,  Toledo,  $10,000. 
Ralph  M.  Holbrook,  C.  E.  Phillips, 
Thomas  N.  Bierly,  Claude  R.  Banker, 
C.  M.   Murphy. 

The  Eagle  Mining  Co.,  Newark, 
$10,000.  J.  Howard  Jones,  Roderic 
Jones,  Laura  V.  Secrest,  George  Hay- 
den,  Ray  Patterson. 

Superior  Mortgage  and  Securities 
Co.,  Cleveland,  $100,000.  Louis  Eng- 
ender, Ralph  Stickle,  M.  E.  Bauknet, 
M.  T.  Kiml,  Owen  P.  Gallagher. 

The  Worman  Motor  Car  Co.,  Tole- 
do, O.,  $50,000.  Elmer  E.  Davis,  J.  J. 
Waldvogel,  John  W.  Long,  V.  H.  Weav: 
er,  Orien  W.  Nelson. 

Branch  Hill  Realty  Co.,  Cincinnati, 
$5000.  Albert  R.  Rau,  Clinton  C.  Rau, 
Theodore  Keener,  John  Isaak,  Fred 
Stegeman,   Frank  H.  Grante. 

Claridge  Realty  Co.,  Cleveland,  $50,- 


000.  Fred  Desberg,  George  Q.  Keeley, 
O.  H.  Walther,  H.  A.  Balmer,  M.  Bern- 
hardt 

The  Be-Co  Manufacturing  Co.,  To- 
ledo; $30,000.  George  Corlet,  J.  L. 
Beam,  Caroline  Beam,  Clara  M.  Cor- 
let, F.  E.  Beam. 

Cortez  Oil  &  Gas  Co.,  Steubenvllle; 
$75,000.  Daniel  M.  Peterson,  Dr.  Louis 

A.  Whitaker,  Jessie  L.  Miller,  Ralph 

B.  Cohen,  E.  C.  Brandfess. 
International  Crane  Co.,  Cleveland; 

$25,000.  Charles  F.  Lang,  F.  A.  Smythe, 
Frank  A.  Peck,  J,  S.  Peck,  K.  A.  Nee- 
son. 

Kiefaber  Chocolate  Shop  Co.,  Day- 
ton;  $25,000.    William  C.  Kiefaber,  F. 

D.  McDonald,  H.  D.  Mills,  M.  D.  Kie- 
faber, I.  Warwick  McDonald. 

North  Industry  Coal  Co.,  Canton; 
$50,000.  E.  J.  Condon,  John  Flueras, 
Constandin  Vestemean,  Clyde  A.  Vol- 
zer,  Nick  B.  Albu,  Nick  Datesh. 

Reliable  Wiring  &  Fixture  Co., 
Cleveland;  $5000.  R.  L.  Morlock,  C. 
H.  Stannard,  D.  H.  Young,  George  H. 
Camp,  V.  E.  Grossman. 

Sommer-Adams  Co.,  Cleveland; 
$100,000.  Frank  H.  Adams,  L.  A.  Som- 
mer,  George  E.  Schroth,  Mark  L.  Leis- 
ter, L.  D.  Norrls. 

Schneider  Heater  Co.,  Cleveland; 
$5000.  Reuben  Shapiro,  Albert 
Schneider,  Rachel  Shapiro,  Elsa  Frie* 
drick,  Oscar  Schneider. 

Spero  Switchboard  &  Manufactur- 
ing Co.,  Cleveland,  $10,000.  Leon 
Spero,  Ben  E.  Spero,  S.  W.  Spero,  A. 
F.  Cibs,  S.  I.  Powell. 

Woods-Evans  Co.,  Youngstown,  $10,- 
000.  Marie  Evans,  Joseph  Evans,  Ed- 
ward P.  Flood,  Emet  C.  Woods,  J.  L. 
Marsh. 

Electric  Tire  Treading  Co.,  Cleve- 
land, $15,000.  M.  W.  Kastrlner,  B. 
Thorkelson,  Ben  Feniger,  E.  Mohler, 

E.  Schultz. 

Blanch  Realty  Co.,  Cleveland,  $10,- 
000.  Fred  Burke,  Blanch  Burke,  G. 
Wilson  Doming,  Susie  Doming,  A.  R. 
Edgerton. 

Hamlet  of  Klrkwood  Real  Ebtate 
Co.,  Bridgeport,  $5,000.  J.  C.  Dent, 
John  T.  Scott,  Wm.  W.  Scott,  Geo.  C. 
McKee,  Wilhelmina  C.  C.  Shafer. 
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Apollo  Tire  &  Rubber  Co.,  Cleve- 
land, $1,000,000.  A.  G.  Elliott,  E.  P. 
Marcha,  D.  Helmuth,  H.  C.  Miller,  H. 

F.  Tallon. 

Wick  Investment  Co.,  Cleveland, 
$6,000.  Henry  C.  Wick,  Warren  C. 
Wick,  C.  C.  Owens,  Ellis  R.  Diehm, 
Paul  J.  Bickel. 

Booher-Pieper  Co.,  Dayton,  $5,000. 
E.  L.  Booher,  George  H.  Pieper,  Hazel 
H.  Pieper,  George  T.  Booher,  Irao  A. 
Booher. 

Grodin  Bros.  Co.  Cleveland,  $150,- 
000.  I.  Grodin,  J.  I.  Grodin,  I.  Sylves- 
ter Kohn,  L.  J.  Kohn,  L.  M.  Young. 

Niles  Fuel  &  Supply  Co.,  Niles, 
$10,000.  Charles  H.  Mason,  W.  F. 
MacQueen,  J.  A.  Hamilton,  H.  J. 
Webb,  Homer  Thomas. 

Rubber  City  Rubber  Merchandise 
Co.,  Akron,  $25,000.  Charles  Fresh- 
man, L.  S  chart enberg,  H.  A.  Sullivan, 
Rhea  Wolfe,  N.  M.  Greenberger. 

S.  P.  Mount  Printing  Co.,  Cleveland, 
$50,000.    S.  P.  Mount,  A.  C.  Carran,  P. 

G.  Carran,  C.  E.  Mahon,  E.  I.  Carnes. 

Q.  C.  B.  Lunch  Room,  Columbus,  $5,- 
000.  Anthony  Nelson,  M.  Nelson,  Wil- 
liam Petrakis,  J.  Petrakis,  Louis  A. 
Alcott,  Trustee,  Mike  Bouzon,  Louis 
Alcott. 

Taylor  Garage  Co.,  Columbus,  $5,- 
000.  Verner  Hogle  Taylor,  Elizabeth 
Taylor,  L.  C.  Barker,  George  A.  Bell 
S.  M.  Darby. 

Botzum  Thatres  Co.,  Akron,  $500, 
000.  Lewis  E.  Botzum,  Charles  C 
Botaum,  Harry  Botzum,  Albert  P.  Bot 
zum,  Joseph  C.  Botzum. 

Grace  Coal  Mining  Co.,  Toledo,  $50, 
000.  C.  L.  France,  L.  J.  Breeneman 
G.  M.  Gang,  E.  M.  Beard,  C.  L.  Fallon 

Klenaseptic  Mfg.  Co.,  Columbus 
$30,000.  L.  B.  Dana,  R.  S.  McKay,  T 
M.  Fleming,  Lowell  Burke,  George 
McKay. 

Swinehart  &  Byrider  Process  Co., 
Akron,  $20,000.  J.  A.  Swinehart,  W. 
A.  Byrider,  John  Byrider,  F.  L.  Huss, 
C.  F.  Schnee. 


Increases 

Atlas  Lumber  Co.,  Cincinnati,  $25,- 
000  to  $50,000. 

Banisma  Coal  Co.,  Smlthfleld,  $400.- 
000  to  $500,000. 

Berger  Mfg.  Co.,  Canton,  $5,000,000 
to  $10,000,000. 

Leetonia  Boiler  Co.,  Leetonia,  $5,000 
to  $25,000. 

Messinger  Realty  Co.,  Toledo,  $200.- 
000  to  $500,000. 

Federal  Ashphalt  Paving  Co.,  $15,- 
000  to  $75,000. 

Cincinnati  Specialty  Mfg.  Co.,  $25,- 
000  to  $50,000.    Cincinnati. 

Stritmatter  Grain  &  Milling  Co.. 
$10,000  to  $50,000.     Portsmouth. 

Wayco  Supply  Co.,  $1,000  to  $100,- 
000.    Parlett. 

Clover  Meadow  Creamery  Co.,  $100.- 
000  to  $200,000.    Cleveland. 

Columbiana  Foundry  Co.,  $10,000  to 
$30,000.    Youngstown. 

Corner  Realty  Co.,  Cleveland;  from 
$85,000  to  $200,000. 

Consolidated   Automobile    Co.,   Day- 
ton; from  $20,000  to  $50,000. 
Crystal  Park  Bank,  Canton;  from  $50,- 
000  to  $100,000. 

John  C.  King  Lunmber  Co.,  Cleve- 
land; from  $10,000  to  $25,000. 

Royal  Elkhorn  Coal  Co.,  Toledo; 
from  $25,000  to  $50,000. 

Templin,  Crockett,  Bradley,  Co., 
Cleveland;  from  $10,000  to  $85,000. 

Change  of  Name 

Fulton  Steel  &  Mine  Supply  Co.  to 
Fulton  Steel  &  Supply  Co. 

Greater  Dayton  Association  to 
Chamber  of  Commerce. 

Electric  Engraving  Co.  to  Ohio  En- 
graving Co.,  Dayton. 

Hamilton  &  Stotter  Mfg.  Co.  to  The 
Hamilton  Co.,  Cleveland. 

Plattdutschen  Scheeten  Gesellschup, 
Reading,  to  Reading  Liberty  Shooting 
Society. 

Standard  Oil  Cloth  Co.,  Youngstown, 
to  Standard  Textile  Products  Co. 

Petroleum  Products  Co.,  Cleveland, 
to  Petroleum  Chemical  Co. 


PUBLIC  UTILITIES  COMMISSION 


No.  1569 — In  the  Matter  of  the  Application  of  American  Telephone 
&  Telegraph  Company  for  Authority  to  Purchase  Stock  of  the 
Lima  Telephone  &  Telegraph  Company.    Prayer  Granted. 


(Dated  December  20,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  application  of  American  Telephone  & 
Telegraph  Company,  (a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  New  York,)  asking  for  the  consent  and  aj> 
proval  of  this  commission  for  the  purchase,  (1)  at  this  time  of  nine- 
ty -seven  shares  each  of  the  common  and  preferred  capital  stocks 
of  the  Lima  Telephone  &  Telegraph  Company  (a  corporation  organ- 
ized and  existing  under  the  laws  of  Ohio) ,  being  a  part  of  the  stocks 
of  said  the  Lima  Telephone  &  Telegraph  Company,  the  issue  of 
which  was  duly  consented  to  and  authorized  by  the  order,  made  and 
entered,  as  of  date  September  21st,  1917,  in  proceeding  No.  1268, 
and  (2)  hereafter,  as  a  stockholder  of  said  the  Lima  Telephone  & 
Telegraph  Company,  to  purchase  from  time  to  time,  as  the  issue  of 
additional  capital  stock  by  said  the  Lima  Telephone  &  Telegraph 
Company  may  be  authorized,  applicant's  pro-rata  share  thereof. 

The  commission  being  fully  advised  in  the  premises,  finds  that 
the  convenience  of  the  public  will  be  promoted  by,  and  that  the 
public  will  be  furnished  adequate  service  for  a  reasonable  and  just 
rate,  rental,  toll  or  charge  therefor,  upon  the  acquisition  of  said 
ninety-seven  shares  each  of  the  preferred  and  common  capital 
stocks  of  said  the  Lima  Telephone  &  Telegraph  Company  by  the  ap- 
plicant herein  and  that  the  prayer  of  this  petition,  insofar  as  it  asks 
consent  and  authority  therefor,  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  American  Telephone  &  Telegraph  Com- 
pany be,  and  hereby  it  is  authorized  to  acquire,  by  purchase  at  par, 
ninety-seven  (97)  shares  of  the  six  percent  preferred  capital  stock 
and  ninety-seven  (97)  shares  of  the  common  capital  stock  of  the 
Lama  Telephone  &  Telegraph  Company.    It  is  further 

Ordered,  That  as  to  all  other  matters,  said  application  be,  and 
hereby  it  is  denied. 
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No.  1579 — In  the  Matter  of  the  Application  of  the  Electric  Depot 
Company  of  Cleveland,  Ohio,  for  Consent  and  Authority  to  Issue 
Common  Capital  Stock.    Prayer  Granted. 


(Dated  December  17.  1918.) 

This  commission  having,  upon  the  filing  of  said  application, 
deemed  the  assignment  of  the  same  for  hearing  to  be  unnecessary, 
this  day  this  cause  came  on  for  consideration  upon  the  application 
of  the  Electric  Depot  Company,  (a  corporation  organized  under  the 
laws  of  Ohio,)  asking  consent  and  authority  to  issue  its  common 
capital  stock  of  the  par  value  of  sixteen  thousand  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  applied  toward  the  pay- 
ment for  certain  additions  and  extensions  to  its  facilities,  the  cost 
of  which  is  estimated  at  the  sum  of  $17,300.00 

The  commission,  being  fully  advised  in  the  premises,  finds: 

(1)  That  the  applicant  now  has  in  contemplation  the 
construction  of  additions,  extensions  and  improvements  to  its 
facilities,  the  reasonable  cost  of  which  is  estimated  at  the  sum 
of  $17,300.00,  and 

(2)  That  the  issue  of  applicant's  said  capital  stock  is 
reasonably  required  ,and  the  money  to  be  procured  thereby  ne- 
cessary for  the  construction,  completion,  extension  and  im- 
provement of  its  service. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  the  Electric  Depot  Company  be,  and  hereby 
it  is  authorized  to  issue  its  common  capital  stock  of  the  total  par 
value  of  sixteen  thousand  dollars  ($16,000.00) ,  and  that  said  capi- 
tal stock  be  sold  for  the  highest  price  obtainable  but  for  not  less 
than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  applied  toward  the  payment  for  the  following  additions, 
extensions  and  improvements  to  applicant's  facilities,  viz. : 

Additional  tracks  $  2,300.00 

Pavement  1,000.00 

Warehouse  extension 8,000.00 

Office  construction  6,000.00 

$17,300.00 

as  more  particularly  described  in  the  application  filed  herein,  and 
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• 

accompanying  exhibits,  which  hereby  are  made  .parts  of  this  or- 
der by  reference,  and  used  for  no  other  purpose  whatsoever.  It  is 
further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion, semi-annually  within  fifteen  days  after  the  close  of  each  cal- 
endar, semi-annual  period,  of  the  issue  and  disposition  of  said  capi- 
tal stock  and  the  expenditure  of  the  proceeds  thereof  pursuant  to 
the  terms  and  conditions  of  this  order. 


CALENDAR 


January  10 — 

10   a.   m. — Application   of  Big  4   for  extension   of  time   to  comply 
caboose  cars. 

1:30  p.  m. — Xenia  Water  Co.  to  issue  $175,000  bonds. 

January  15 — 

10  a.  m.— Ada  Water  &  Light  Co.  to  issue  $40,000  bonds  and  $30,000 
common  stock. 

1:30  p.  m. — Supplemental  application  of  Galion  Telephone  Co. 

January  16 — 

10  a.  m. — Schickler  vs.  Oberlin  Gas  &  Electric  Co. 

January  17 — 

10  a.  m. — Pleasant  City  Telephone  Co.    Senecaville  Mutual  Telephone 
Co.     Certificate  of  necessity. 


ATTORNEY  GENERAL 


Where  a  Person,  Prior  to  His  Death,  Enters  Into  a  Contract  for 
the  Sale  of  Lands,  Which  May  be  Enforced  by  Specific  Perform- 
ance, the  Unpaid  Purchase  Money  for  Such  Lands  Has  a  Taxable 
Situs  for  General  Property  Taxes  at  the  Place  of  the  Domicile 
of  Such  Deceased  Person  and  it  Would  Have  the  Same  Situs  at 
the  Death  of  Such  a  Person  in  Applying  the  Collateral  Inherit- 
ance Tbx.  The  Collateral  Inheritance  Tax  on  the  Proceeds  of 
Such  Land  Would  Therefore  Originate  in  the  Domicile  of  Such 
Deceased  Person. 


No.  1638— -(Opinion  Dated  December  23,  1918) 

Hon.  E.  A.  Brown,  Probate  Judge,  Circleville,  Ohio. 

Dear  Sir:  I  have  previously  acknowledged  receipt  of  your 
letter  of  November  9th  requesting  my  opinion  upon  the  following 
questions : 

"G.  S.  L.  died  June  24th,  1918,  testate,  a  resident  of  the 
city  of  Circleville.  His  will  was  probated,  H.  S.  L.  appointed 
executor,  an  inventory  and  appraisement  of  his  estate  was 
made  and  returned  showing  an  estate  valued  at  $39,023.97. 
On  May  27,  1918,  said  G.  S.  L.,  by  written  contract,  sold  to 
C.  F.  and  I.  C.  L.  a  farm  containing  119.29  acres  of  land,  sit- 
uate in  Washington  Township,  Pickaway  County,  Ohio,  for  a 
consideration  of  $26,800.00,  said  contract  to  be  completed  by 
the  execution  and  delivery  of  the  deed  on  March  1,  1919,  and 
the  consideration  money  paid  as  follows:  $1000.00  cash  in 
hand,  $9000.00  on  March  1,  1919,  the  remainder  to  be  paid 
in  two  equal  payments,  one-half  due  in  one  year  from  March 
1,  1919,  and  one-half  due  in  two  years  from  March  1,  1919, 
evidenced  by  two  notes  secured  by  mortgage  on  said  premises. 

Decedent  died  leaving  no  lineal  descendants  or  adopted 
child;  all  property,  subject  to  debts,  subject  to  collateral  in- 
heritance tax. 

Executor,  H.  S.  L.,  is  now  ready  to  pay  said  tax. 

Question  1:  As  to  proceeds  of  farm,  where  does  said 
tax  originate  as  provided  by  Section  5331  G.  C.  ? 

Question  2:  If  tax  originates  in  Washington  Township, 
is  said  fund  proportionately  liable  for  specific  bequests,  debts, 
costs  of  administration,  etc.? 

I  am  at  a  loss  to  know  what  kind  of  an  order  to  make  to 
the  Auditor  of  our  county  because  there  is  a  possibility  that 
the  purchaser,  by  reason  of  death  or  otherwise,  may  not  be 
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able  to  carry  out  his  contract,  and,  therefore,  the  title  would 
remain  in  the  estate." 

You  do  not  submit  a  copy  of  the  last  will  and  testament  which 
gives  rise  to  the  questions;  nor  do  you  state  whether  or  not  the 
will  was  executed  before  the  land  was  sold.  However,  I  find  it  pos- 
sible to  answer  your  questions  generally  without  the  specific  facts 
before  me. 

The  supreme  court  of  this  state  has  repeatedly  considered  the 

nature  of  the  equitable  property  rights  resulting  from  the  making 

of  a  specifically  enforceable  executory  contract    to    convey    real 

estate. 

Manley  vs.  Hunt,  1  Ohio,  258; 
Butler  vs.  Brown,  5  0.  S.,  211; 
Jaeger  vs.  Hardy,  48  0.  S„  335; 
Lefferson  vs.  Dallas,  20  0.  S.,  68; 
Ranney  vs.  Hardy,  43  0.  S.,  157 ; 
Bank  vs.  Logue,  89  0.  S.,  288. 

Nowhere,  however,  is  what  might  be  termed  the  "Ohio  doc- 
trine" on  this  point  more  clearly  stated  than  in  Coggshall  vs. 
Marine  Bank,  63  0.  S.  88.  The  following  quotation  from  the  sylla- 
bus in  that  case  will  show  the  legal  principles  therein  laid  down 
and  the  character  of  the  question  before  the  court : 

"1.  The  interest  of  the  vendee  of  land,  before  convey- 
ance, is  an  equitable  estate  in  the  land,  equal  to  the  amount 
of  the  purchase  money  paid,  and  which,  upon  full  payment, 
may  ripen  into  a  complete  equity  entitling  him  to  a  convey- 
ance of  the  legal  title  according  to  the  terms  of  the  contract, 
and  it  is  of  these  rights  that  notice  is  given  to  all  the  world 
by  the  possession  of  the  vendee. 

2.  The  interest  of  the  vendor  is  not  that  of  a  mere 
naked  trustee  for  the  vendee,  but  he  holds  not  only  the  lepal 
title,  but  a  beneficial  estate  in  the  lands  to  the  extent  of  the 
unpaid  purchase  money. 

3.  Such  interest  of  the  vendor  is  subject  to  levy  bv  at- 
tachment on  the  land,  and  it  is  not  essential  that  garnishee 
process  be  served  on  the  vendee." 

In  the  opinion,  per  Spear,  J.,  at  pages  94  et  seq.,  the  following 

language  is  used: 

"That,  in  such  case,  the  vendee  is  +he  ben^ficipl  owner  to 
the  extent  of  the  purchase  mdhey  paid,  and  that  the  vendor 
holds  the  legal  title  in  trust  for  the  purchaser,  subject  to  the 
duty  of  conveying  the  legal  title  on  compliance  with  the  term^ 
of  the  contract  by  the  vendee,  is,  we  suppose,  not  disputed 
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anywhere.  The  position  of  the  vendor  is  sometimes  described 
as  that  of  a  trustee,  and  it  is  declared,  *  *  *  that  the  lands 
of  a  cestui  cqe  trust  cannot  be  taken  for  the  debts  of  the 
trustee.  *  *  *  in  a  number  of  cases,  *  *  *  color  is  given  to 
the  conclusion  that  the  rule  applies  in  all  cases  of  vendor  and 
vendee.  .*  *  * 

We  are  of  opinion  that  the  broad  language  of  the  earlier 
cases,  and  of  some  text  books,  is  not  in  accord  with  later  hold- 
ings, nor  with  reason.  The  misapprehension  arises,  as  we 
think,  in  assuming  that  the  vendor  is  a  mere  naked  trustee. 
Such  in  reality  is  not  his  position.  *  *  *  The  rule  undoubt- 
edly is  that,  while,  in  a  general  sense,  the  vendor  holds  the 
legal  title  in  trust,  yet  so  long  as  any  purchase  money  remains 
unpaid,  he  still  retains  a  personal  right  and  interest  in  the 
land,  and  cannot  be  compelled  to  part  with  the  title  except 
upon  full  compliance  by  the  purchaser  with  the  terms  of  the 
contract.  *  *  *  Every  just  right  of  the  vendee  is  protected 
by  the  rule  that  his  ownership  extends  to  the  amount  of  the 
purchase  money  paid,  and  the  right  to  receive  a  deed  upon 
payment  of  the  balance  of  the  purchase  money  in  compliance 
with  the  contract.  Possession  by  the  purchaser  gives  notice 
of  his  right  to  all  the  world,  and  of  nothing  more.  Record 
title  being  in  the  vendor,  his  creditors  are  justified  in  treat- 
ing the  land  as  his  save  only  as  to  the  rights  of  the  vendee, 
and  so  long  as  the  latter  is  protected  in  his  rights  under  the 
contract  and  his  possession,  he  cannot  reasonably  object  to 
creditors  of  the  vendor  collecting  their  debts,  *  *  *."' 

It  would  seem,  therefore,  that  the  situation  in  the  case  de- 
scribed by  you  as  it  existed  prior  to  the  death  of  the  testator  was 
such  as  that  beneficial  interests  in  the  land  itself  were  owned  both 
by  the  testator  and  by  the  vendees.  The  Ohio  cases  which  have 
been  cited,  however,  deal  only  with  such  matters  as  executions  and 
attachments  and,  in  my  opinion,  the  conclusions  laid  down  by  the 
court  must  be  limited  to  the  facts  before  it  in  such  cases ;  for  these 
principles  will  not  serve  to  solve  a  case  where  the  question  as  to 
who  is  the  owner  of  the  land  as  between  the  two  must  necessarily 
be  solved.  For  example,  suppose  that  after  the  making  of  an  en- 
forceable executory  contract  of  this  character,  the  buildings  and 
improvements  which  were  on  the  land  at  the  time  of  the  sale  were 
destroyed  and  the  value  of  the  land  itself  were  reduced  to  almost 
nothing  by  some  disastrous  flood  or  fire:  in  that  case  we  would 
have  to  say  that  either  the  vendor  or  the  vendee  should  bear  the 
loss,  or  that  they  should  share  it  in  the  proportions  represented  by 
the  unpaid  and  the  paid  parts  of  the  agreed  purchase  price,  re- 
spectively. 
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Moreover,  even  for  purposes  of  attachment  the  Ohio  rule  is 

unsatisfactory,  as  the  following  quotation  from  Jaeger  vs.  Hardy, 

supra,  made  with  approval  in  Coggshall  vs.  Marine  Bank,  supra, 

will  upon  reflection  demonstrate: 

"A  vendor's  interest,  before  conveyance,  'is  the  legal 
title,  and  a  beneficial  estate  in  the  lands  to  the  extent  of  the 
unpaid  purchase  money/  while  that  of  the  vendee  is  'an  equit- 
able estate  in  the  land  equal  to  the  amoupt  of  the  purchase 
money  paid  by  him.'  " 

But  suppose  the  land  is  worth  more  than  the  agreed  purchase 
price :  this  rule  furnishes  no  solution  to  the  question  as  to  whether 
it  is  the  creditors  of  the  vender  or  those  of  the  vendee  who  can 
reach  the  excess;  nor,  conversely,  does  it  answer  the  question,  in 
case  of  attachments  against  the  interests  of  both  to  the  full  extent 
of  the  unpaid  purchase  money  in  the  one  case  and  the  paid  pur- 
chase money  in  the  other,  and  in  the  event  that  the  land  should 
sell  for  less  than  the  agreed  price,  what  the  respective  rights  of 
the  creditors  of  the  vendor  and  those  of  the  vendee  might  be. 

A  case  somewhat  remotely  bearing  upon  the  first  of  these 
above  suggested  problems  is  Gilbert  vs.  Port,  28  0.  S.  276.  I  will 
not  quote  from  this  case,  but  it  at  least  tends  to  establish  the  con- 
clusion that  the  loss  in  case  of  destruction  of  property  must  fall 
upon  the  vendee.  The  opinion  does  quote  with  approval  from 
Sugden  on  Vendors,  8  Am.  ed.  (291),  ch.  7,  sec.  2,  in  part,  as  fol- 
lows : 

"A  vendee,  being  equitable  owner  of  the  estate  from  the 
time  of  the  contract  for  sale,  must  pay  the  consideration  for 
it,  although  the  estate  itself  be  destroyed  between  the  agree- 
ment and  the  conveyance;  and,  on  the  other  hand/ he  will  be 
entitled  to  any  benefit  which  may  accrue  to  the  estate  in  the 
interim.  *  *  *  ." 

It  seems  to  me  that  what  our  supreme  court  meant  to  say  in 
these  attachment  and  execution  cases  was  that  the  vendor  under 
the  circumstances  with  which  we  are  dealing,  though  he  retains  the 
legal  title  and  therefore  needs  no  affirmative  relief  for  the  enforcer 
ment  of  his  equitable  rights,  does  have  such  equitable  rights  in  the 
nature  of  a  vendor's  lien  to  the  extent  of  the  unpaid  purchase 
money.  In  other  words,  his  equitable  rights  are  no  different  than 
they  would  be  if  he  had  actually  conveyed  the  estate  but  the  pur- 
chase money  had  not  been  paid.  As  between  the  parties  he  would 
have  a  lien  on  the  premises  which  he  might  enforce  by  appropriate 
remedies ;  but  he  does  not  need  such  remedies  when  he  retains  the 
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legal  title.     But  Coggshall  vs.  Marine  Bank  is  of  service  in  this 

case  because  of  the  concessions  made  in  the  opinion  as  to  the  effect 

of  such  an  executory  contract  of  sale  for  purposes  of  inheritance 

and  testamentary  disposition.    This  part  of  the  opinion,  beginning 

at  page  98  of  the  report,  is  as  follows : 

"But  it  is  insisted  that  the  question  here  discussed  is 
controlled  by  the  consideration  that  the  interest  of  the  pur- 
chaser, in  case  of  death,  would  descend  to  the  heirs  and  not 
to  the  legal  representative,  while,  in  case  of  death  of  the  ven- 
dor, his  interest  would  pass  to  his  legal  representative  and  not 
to  his  heirs.  It  is  true  that,  under  our  statutes,  an  equity  in 
lands  may  be  the  subject  of  devise,  and  a  perfect  equity  in 
lands  held  by  an  intestate,  passes  to  his  heirs  by  descent ;  and 
it  is  true,  further,  that  by  force  or  the  statute,  money  due  as 
purchase  money  passes  to  the  personal  representative,  and  he 
may,  upon  receipt  of  it,  obtain  authority  to  deed  to  the  pur- 
chaser. So,  too,  the  personal  representative  may,  in  case  the 
personal  property  is  insufficient  to  pay  all  debts,  resort  to  all 
real  estate  in  which  the  intestate  had  an  interest  in  order  to 
make  up  the  deficiency.  The  authority  given  is  to  sell  the  real 
estate,  and  that  is  the  interest  one  has  in  lands,  tenements  or 
hereditaments.  This  may,  under  the  statute,  be  legal  or 
equitable  or  both,  although  under  our  former  practice  the  test 
was  that  if  it  be  such  an  interest  as  could  be  enforced  in  a 
court  of  law,  it  was  legal  interest  or  estate,  but  if  such  as 
could  be  enforced  only  in  a  court  of  chancery,  it  was  an  equit- 
able interest  or  estate.  But  the  instances  above  given  are 
only  examples,  of  which  many  are  found  in  the  course  of  the 
law,  where,  fot  some  purposes  real  estate  is  treated  as  per- 
sonalty, and  personalty  as  real  estate.  In  general  these  rules 
are  resorted  to  in  order  to  the  more  easily  work  out  the  rights 
of  the  parties  in  respect  to  descents  and  distributions,  and  the 
more  convenient  administration  of  estates  of  intestate,  but 
they  cannot,  we  think,  be  regarded  as  changing  the  essential 
character  of  the  different  kinds  of  estates  in  land;  nor  do 
they,  as  we  think,  support  the  contention 'urged  by  counsel, 
that  the  interest  of  the  vendor  in  this  case  is  such  as  to  be 
beyond  the  reach  of  levy  by  execution  or  attachment." 

With  these  comments  as  to  the  nature  of  the  vendor's  interest 
while  the  transaction  remains  inter  vivos  and  its  character  for 
purpose  of  succession  at  his  death,  it  appears  to  me  that  we  may 
safely  say  that  the  devisee  of  the  land  in  the  case  about  which  you 
inquire  took  through  the  will  the  mere  legal  title  thereof  which 
was  no  more  than  security  for  the  payment  of  the  unpaid  purchase 
money. 

In  short,  the  testator  by  his  act  inter  vivos  had  divested  him- 
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self,  either  completely  or  to  a  considerable  extent,  of  the  beneficial 
interest  in  the  land,  being  entitled  merely  to  hold  the  legal  title 
until  such  time  and  upon  the  performance  of  such  acts  as  under 
the  contract  would  perfect  the  right  of  the  vendees  to  call  for  a 
deed.  It  is  obvious  therefore  that  such  interest  in  the  land  as  of 
which  the  testator  had  been  originally  possessed  but  of  which  he 
had  divested  himself  prior  to  his  death  could  not  pass  by  his  will 
to  any  one  because  he  did  not  have  it ;  yet  the  will,  whether  made 
before  or  after  the  contract  of  sale  was  executed,  operates  perfect- 
ly to  pass  what  the  testator  did  retain  himself  to  such  persons  as 
he  may  have  devised  such  interest. 

See— Sections  10556  and  10558  G.  C.    Kent  vs.  Mahaffey, 
10  O.  S.  204. 

It  follows  from  what  has  been  said  that  the  beneficial  interests 
in  the  land  to  the  extent  existing  at  the  death  of  the  testator  as 
determined  by  the  terms  of  the  contract  of  sale  were  then  vested 
in  the  vendees,  and,  consequently,  as  interest  in  the  land,  they  form 
no  part  of  the  vendor's  estate,  did  not  pass  by  the  will  (as  previous- 
ly stated)  and  could  not  be  subject  to  any  inheritance  tax. 

Instead  of  an  interest  in  the  land,  as  such,  the  vendor  by  his 
contract  acquired  the  right  to  have  the  contract  performed  by  the 
payment  of  money  in  installments.  This  right  he  could  have  en- 
forced by  suit  for  specific  performance  (assuming  the  contract  to 
be  enforceable),  which  is  essentially  an  action  in  personam.  The 
vendee  of  a  land  contract  might  have  under  statutes  which  are 
found  in  this  and  other  states  a  remedy  substantially  in  rem  as 
against  a  non-resident  vendor ;  but  it  is  both  logically  true  and  true 
in  fact  that  the  vendor,  though  entitled  to  specific  performance, 
can  not  have  the  remedy  without  actual  personal  service  on  the 
vendee. 

This  right  of  the  vendor  to  the  money  pertakes  of  the  char- 
acter, then,  of  personal  property ;  so  that  if  the  land  had  been  de- 
vised to  one  person,  and  all  the  personal  estate  of  the  testator  had 
been  bequeathed  to  another  and  different  person,  the  right  to  the 
proceeds  of  the  land  would  have  vested  under  such  a  will  in  the 
legatee  of  the  personalty,  subject  to  the  debts  of  the  estate. 

1  Jarman  on  Wills,  163: 
Citing : 

Farrar  vs.  Earl  of  Williston,  5  Beav.  1 ; 
Moor  vs.  Raisbeck,  12  Sun.,  123 ; 

Knollys  vs.  Shepard,  cited  in  Wall  vs.  Bright,  1  J.  &  W., 
499. 
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These  points  being  established,  it  would  seem  to  follow  without 
difficulty  that  the  proceeds  of  the  real  estate,  to  which  alone  the  in- 
heritance tax  could  practically  apply  (the  legal  title  of  the  land  as 
passing  to  the  devisee  being  presumably  worthless  as  a  subject  of 
appraisement) ,  would  partake  of  the  same  character  as  other  per- 
sonal assets  of  the  testator  and  would  be  taxable  for  general  pur- 
poses at  the  testator's  usual  place  of  residence  or  domicile  on  the 
principle  that  movable  things  follow  the  person. 

It  is  by  no  means  clear,  however,  that  this  result  does  follow. 
The  jural  relations  and  rights  established  by  the  analysis  above 
attempted  have  sometimes  been  put  under  the  heading  of  "equit- 
able conversion",  although- the  process  is  not  the  same  as  the 
typical  case  of  equitable  conversion  by  will  resulting  from  a  devise 
to  executors  or  others  coupled  with  a  direction  to  sell  the  land  and 
convert  it  into  personal  property.  If,  however,  the  situation  as  de- 
veloped is  to  be  governed  by  principles  which  do  apply  in  a  typical 
case  of  equitable  conversion,  note  must  be  taken  of  decisions  in 
which  it  has  been  held  that  the  principles  of  equitable  conversion 
can  not  be  employed  in  the  application  of  the  inheritance  tax  law. 
The  leading  case  so  holding  is  In  re  Wolcott's  Estate,  157  N.  Y. 
Supp.  269.  I  speak  of  this  decision  as  the  leading  case  because 
though  that  of  a  mere  surrogate's  court  it  is  characterized  by  care- 
ful reasoning.  In  this  case  the  decedent,  who  was  a  resident  of 
New  York,  at  the  time  of  his  death  held  the  legal  title  to  certain 
real  estate  in  New  Jersey  which  he  had  contracted  to  sell  upon  con- 
sideration payable  in  installments,  just  as  in  the  instant  case,  de- 
livery of  the  deed  being,  however,  postponed  until  the  last  install- 
ment of  the  purchase  price  should  be  paid.  The  inheritance  tax  ap- 
praiser having  included  the  amount  unpaid  on  the  land  contracts 
at  the  time  of  decedent's  death  in  the  taxable  assets  of  the  latter's 
estate,  the  executors  appealed  to  the  surrogate's  court,  where  their 
contention  was  sustained  upon  the  following  reasoning: 

"When  real  estate  situated  in  a  foreign  state  is  owned 
by  a  resident  of  this  state  at  the  time  of  his  death  it  is  not 
subject  to  a  transfer  tax  in  this  state.  Matter  of  Swift,  137 
N.  Y.  77,  *  * ;  Keeney  vs.  New  York,.  222  U.  S.  525.  *  * 
The  question  presented  by  this  appeal,  therefore,  is  whether 
the  contract  of  sale  *  *  modified  or  changed  his  title  to  the 
real  estate,  so  as  to  make  his  interest  personal  property  for 
the  purpose  of  taxation  in  this  state.  No  proof  of  the  statute 
law  of  New  Jersey  in  its  application  to  real  estate  held  under 
a  contract  of  sale  was  submitted  to  the  appraiser.  In  this 
state  the  vendor  is  deemed  in  equity  to  stand   seized   of  the 


Attorney  General  371 

land  for  the  benefit  of  the  purchaser,  *  *  *  but  it  has  been 
held  that  the  question  of  the  jurisdiction  of  this  state  to  Im- 
pose a  tax  is  one  of  fact  and  cannot  be  made  to  depend  uj.on 
theories  or  fictions  (Matter  of  Swift,  supra,  *  *  *).  The 
actual  form  or  character  of  the  property  at  the  date  of  a  de- 
cedent's death  determines  its  liability  to  taxation  under  the 
provisions  of  the  tax  law.  *  *  *  It  has  been  held  that  where 
there  is  an  equitable  conversion  of  testator's  real  estate  be- 
cause of  directions  contained  in  the  will  the  property  will  be 
regarded  as  real  estate  for  the  purpose  of  the  transfer  tax. 
Matter  of  Sutton,  3  App.  Div.  208,  *  V 

"*  *  *  the  state  comptroller  contends  that  (there  has 
been  overlooked)  *  *  *  that  part  of  subdivision  9  of  section 
2672  of  the  Code  which  provides  that  'moneys  unpaid  on  con- 
tracts for  the  sale  of  land'  shall  go  to  the  executors  or  ad- 
ministrators, to  be  applied  and  distributed  as  part  of  the  per- 
sonal property  of  the  testate  or  intestate.  In  the  matter  under 
consideration  the  testator  specifically  devised  to  his  children 
the  various  parcels  of  land  in-  *  N.  J.,  which  he  had  con- 
tracted to  sell.  As  the  legal  title  to  the  land  was  in  the  de- 
cedent at  the  time  of  his  death,  his  will  transferred  that  title 
to  his  children.  Our  statutes  can  have  no  application  to  real 
estate  situated  in  a  foreign  state;  they  cannot  prescribe  that 
the  interest  of  the  owner  of  real  estate  in  a  foreign  state  shall 
be  personal  property  after  such  owner  has  executed  a  con- 
tract for  the  sale  of  the  real  estate.  The  section  above  re- 
ferred to  has  reference  to  the  administration  of  estates  'n 
this  state  and  is  designed  to  assist  the  executpr  or  adminis- 
trator in  determining  what  part  of  the  property  of  the  de- 
cedent may  be  applied  in  liquidation  of  hi*  indebtedness  or  dis- 
tributed to  the  legatees  or  next  of  kin.  While  it  may  govorn 
the  action  of  an  executor  or  administrator  in  the  course  of 
his  administration  of  an  estate,  it  can  have  no  effect  unon 
the  nature  of  a  decedent's  title  to  real  estate  in  a  foreign 
state.  Matter  of  Swift,  suDra,  *  *.  As  the  decedent  held  the 
legal  title  to  the  real  estate  in  New  Jersev  at  the  time  of  his 
death,  and  as  real  estate  situated  in  a  foreign  state  is  not 
subject  to  the  provisions  of  our  tax  law,  the  appeal  is  sus- 
tained. *  *  *." 

The  converse  of  this  decision  is  found  in  In  re  Stanton's  Estate, 
142  Mich.  491.  This  was  an  appeal  from  an  order  of  the  probate 
court  determining  the  amount  of  the  inheritance  tax  due  from  the 
estate  of  a  testatrix  who  died  a  resident  of  New  York,  owning  the 
legal  title  at  least  to  real  estate  in  Michigan  which  she  had  sold  by 
executory  contract  to  various  parties.  The  court  held  that  the  suc- 
cession to  this  real  estate  was  taxable  in  Michigan  and  apparently 
subject  to  valuation  at  its  full  market  value.    The  reasons  for  this 
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decision  are  of  peculiar  interest.  It  appeared  that  the  law  of 
Michigan  did  not  impose  any  inheritance  tax  upon  the  succession 
to  real  estate  passing  to  direct  relatives,  and  that  all  of  the  real 
estate  did  so  pass  under  the  will.  It  seems  to  be  clear  therefore — 
though  not  so  specifically  stated  in  the  opinion — that  the  land  which 
had  been  sold  under  contract  was  not  subject,  in  respect  of  its  suc- 
cession, to  the  Michigan  inheritance  tax  upon  the  theory  that  it  >fras 
real  estate  located  in  Michigan.  The  following  excerpt  from  the 
opinion  seems  to  show  this: 

"Counsel  for  the  executor  (claims  that)  *  *  *  the  pre- 
cise character  of  the  property  owned  by  the  vendor  in  a  land 
contract  may  be  said  to  be  undetermined;  that  as  real  estate 
it  passes  in  the  case  at  bar  to  the  children,  and  is  not  con- 
sidered in  levying  the  tax,  while  as  personal  estate  it  is  valued. 
The  point  seems  to  be  ruled,  for  this  case,  by  the  decision  in 
City  of  Marquette  vs.  Iron  Co.,  132  Mich.  130." 

Turning  to  the  case  cited  by  the  court  it  will  be  found  that  it 
is  a  decision  to  the  effect,  as  stated  in  the  head-note,  that 

"A  contract  for  the  sale  of  land  at  a  specified  price,  with 
the  usual  forfeiture  clauses,  and  an  agreement  that  the  ven- 
dee shall  pay  all  taxes  assessed  upon  the  land,  should  be  as- 
sessed as  personal  property."  (Apparently  for  general 
property  tax  purposes). 

"Under  such  contracts  the  purchaser  is  the  equitable 
owner  of  the  property." 

In  the  body  of  the  opinion  the  following  language  is  used: 

"Defendant's  counsel  insists  that  the  obligations  in  ques- 
tion are  not  credits.  He  argues  that  they  should  be  classed 
with  obligations  to  pay  future  rent  upon  existing  leases,  *  * 
but,  in  our  judgment,  they  are  clearly  distinguishable.  *  *  * 
In  one  of  these  cases  is  a  credit  contemplated.  On  the  other 
hand,  by  the  contracts  under  consideration  *  *  *  the  equit- 
able title  to  the  propertv  therein  described  is  at  once  trans- 
ferred to  the  vendee.  From  the  time  these  contracts  are 
made,  the  vendor  holds  the  legal  title  only  as  trustee  for  the 
vendee.  *  *  *  The  vendor  has,  in  effect,  exchanged  his 
property  for  the  unconditional  obligation  of  the  vendee,  the 
performance  of  which  is  secured  by  the  retention  of  the  legal 
title.  The  fact  that  the  vendee,  in  the  case  of  the  land  con- 
tract, may,  when  making  hh  final  payment,  demand  a  con- 
veyance, does  not  distinguish  the  obligation  from  that  of  a 
credit  secured  by  a  mortgage,  as  the  mortgagor  may,  when 
making  his  final  payment,  demand  a  discharge  of  the  mort- 
gage. The  obligations  under  consideration,  therefore,  re- 
semble, *  *  *    credits   secured  by    mortgages.     *    *     they 
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differ  only  in  this :  That  the  Vendor  has  a  remedy  to  enforce 
his  rights  which  is  not  given  to  the  mortgagee,  namely,  he 
may  take  immediate  possession  of  his  security.  Such  an  in- 
consequential difference  affords  no  ground  for  a  legal  dis- 
tinction. *  *  V 

It  thus  clearly  appears,  as  I  have  stated,  that  the  Michigan  in- 
heritance tax  was  sustained  in  the  first  of  the  last  two  cases  from 
which  quotation  has  been  made,  not  on  the  ground  that  the  succes- 
sion was  to  land  in  Michigan  but  that  it  was  to  personal  property 
subject  to  the  taxing  jurisdiction  of  Michigan.  The  ground  is 
that  expressed  in  the  language  of  the  court  in  the  same  opinion,  as 
follows : 

"The  statute  is  adopted  *  *  from  the  State  of  New 
York.  *  *  And,  as  interpreted  by  the  courts  of  New  York, 
the  design  of  the  legislature  to  tax  the  transfer  of  everything 
which  it  has  the  power  to  tax  is  found  in  the  act  *  *  *  a 
policy  of  general  taxation,  which  recognizes,  to  some  extent  at 
least,  the  rule  of  universal  succession  and  the  theory  of  tax- 
ation of  personal  property,  generally,  at  the  domicile  of  the 
owiier,  is  not  logically  controlling  of  the  interpretation  of  a 
statute  imposing  a  tax  upon  a  right  of  succession  or  uoon  a 
transfer  of  property  which  can  only  be  tangible  and  enforce- 
able— be  made  effective — in  the  jurisdiction,  and  by  virtue  of 
the  laws  and  institutions,  of  the  situs  of  the  property.  A  third 
reason  is  that,  as  a  tax  upon  succession  or  transfer,  uniform- 
ity of  operation  and  an  equal  measure  of  the  tax  to  the  prop- 
erty of  residents  and  nonresidents  can  be,  with  no  other  con- 
struction, secured.  There  is  property  situated  within  the 
state,  belonging  to  nonresidents,  which  the  state  does  not  tax. 
generally,  *  *  *  though  it  miccht  tax  it  *  *  *.  Property  of 
the  same  class  owned  by  residents  is  taxed,  generally." 

In  other  words,  the  personal  property  in  question  was  taxed  as 
to  its  succession,  not  because  it  was  physically  in  the  State  of 
Michigan — which  it  could  not  be,  having  no  physical  existence  at 
all, — nor  because  according  to  the  policy  of  the  general  property 
tax  laws  of  Michigan  its  situs  as  a  subject  of  property  taxation 
could  be  said  to  be  in  Michigan ;  but  because  it  represented  an  obli- 
gation which  could  only  be  enforced  in  Michigan  by  an  adminis- 
trator appointed  in  that  state.  Hence  it  was  subject  to  the  taxing 
jurisdiction  of  Michigan,  should  Michigan  choose  to  exercise  that 
jurisdiction;  and  as  Michigan  had  chosen  to  embrace  within  her 
inheritance  tax  all  successions  within  her  taxing  jurisdiction  the 
tax  applied. 

It  will  thus  be  seen  that  while  the  New  York   case  and  the 
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Michigan  case  appear  on  the  surface  to  be  merely  opposite  applica- 
tions of  the  same  principle,  they  really  proceed  upon  entirely  dif- 
ferent principles.  In  the  New  York  case  the  real  estate  sold  by  the 
testator  in  his  lifetime  was  regarded  as  real  estate  still,  and  because 
not  located  in  New  York  the  succession  to  it  was  held  to  be  not  tax- 
able; and  this  in  the  face  even  of  the  statutory  declaration  of  the 
general  principle  of  law  that  the  credit  represented  by  the  contract 
of  sale  is  personal  property.  In  the  Michigan  case  the  thing  taxed 
was  the  credit  represented  by  the  contract  of  sale,  and  it  was  taxed 
because  it  was  personal  property ;  for  if  the  legal  title  to  the  land 
had  been  regarded  as  the  thing  to  which  the  tax  had  attached  the 
opposite  result  would  have  been  reached. 

The  two  cases  may,  however,  be  reconciled  upon  the  principle 
that  after  all  it  is  the  law  of  the  state  where  the  land  is  located  and 
where  the  vendees  presumably  reside  which  must  determine  the 
nature  and  quality  of  their  respective  obligations  and  the  extent  to 
which  the  contract  of  sale  qualifies  or  affects  the  beneficial  interest 
of  the  vendor  in  the  property;  and  when  the  vendor  dies,  either 
testate  or  intestate,  the  quality  of  the  interest  represented  by  in- 
heritances from  him  is  in  turn  to  be  decided  bv  the  law  of  the  state 
where  the  real  property  is  situated.  If  that  law  determines  that 
the  entire  beneficial  interest  in  the  land  has  vested  in  the  vendee 
and  the  vendor's  interest  is  no  longer  in  the  land  but  consists  of  a 
personal  obligation  running  to  him,  that  law,  whether  or  not 
efficacious  to  confer  jurisdiction  back  upon  the  state  of  the  domicile 
of  the  testator  (a  point  not  actually  decided  in  the  New  York  case 
because  of  lack  of  proof  as  to  the  New  Jersey  law),  is  at  least 
enough  to  confer  taxing  jurisdiction  over  the  inheritance  in  the 
state  whose  law  determines  the  quality  of  the  succession. 

The  Supreme  Court  of  Nebraska  reached  a  result  opposite  to 
that  arrived  at  by  the  Michigan  court  in  the  case  of  Dodge  County 
vs.  Burns,  131  N.  W.  922;  apparently  upon  the  language  of  the 
statute  which  limited  the  incidence  of  the  inheritance  tax  of  that 
state  to  interstate  in  property  owned  by  nonresidents  "which 
property,  or  any  part  thereof,  shall  be  within  this  state".  Obvious- 
ly, there  is  a  difference  between  property  which  is  in  a  state  and 
property  the  succession  to  which  is  subject  to  the  taxing  jurisdic- 
tion of  a  state.  It  is  very  clear  from  a  perusal  of  the  decision  of 
the  Nebraska  court,  however,  that  it  agrees  with  the  Michigan 
court  in  regarding  the  right  to  the  purchase  money  as  personalty. 

I  say  that  a  consideration  of  these  cases  has  raised  a  doubt  in 
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my  mind  as  to  the  answer  to  your  first  question  because  of  their 
apparent  holding  to  the  effect  that  the  doctrine  of  equitable  con- 
version is  not  recognized  in  applying  inheritance  taxes,  and  because 
also  where  it  is  recognized,  as  it  apparently  is  in  the  Michigan  case, 
the  resultant  personal  property  is  regarded  as  taxable,  for  in- 
heritance tax  purposes,  at  the  place  where  the  land  is  located.  This 
difficulty,  however,  disappears  upon  reflection.  All  the  cases  which 
have  been  cited  involved  questions  of  conflict  of  laws  and  the  juris- 
diction of  a  state.  No  such  question  is  presented  by  you.  Unques- 
tionably the  law  of  Ohio  applies  to  the  thing  which  is  subject  to 
inheritance  taxation  and  which  I  have  held  to  be  the  right  to  re- 
ceive the  proceeds  of  the  sale  of  the  land.  There  is  therefore  no 
question  of  conflict  of  law.  The  only  question  is  as  to  the  alloca- 
tion of  so  much  of  the  tax  as  represents  this  part  of  the  estate  for 
the  purpose  of  our  constitution  and  statute,  which  declares  that  a 
part  of  the  proceeds  of  the  tax  shall  go  to  the  municipality  or  town- 
ship "in  which  the  tax  originates".  The  exact  meaning  of  this 
phrase  remains  unsettled  by  final  judicial  authority,  and  the  ques- 
tion is  in  point  of  fact  now  pending  in  the  courts.  It  has  been  the 
previous  ruling  of  this  department,  however,  that  the  test  by  which 
to  determine  the  district  in  which  a  tax  originates  is  furnished  by 
applying  principles  of  situs  which  are  embodied  in  the  statutes  and 
the  common  law  applicable  to  general  property  taxation.  In  other 
words,  wherever  the  property  the  succession  to  which  gives  rise 
to  the  right  of  the  state  under  the  inheritance  tax  law  to  claim  an 
exaction  has  its  taxable  situs  for  general  property  tax  purposes, 
there  the  tax  must  be  held  to  "originate."  As  pointed  out  by  my 
predecessors  who  have  considered  this  question,  this  rule,  though 
open  to  criticism,  is  the  only  one  which  will  afford  any  reasonable 
application  to  the  statute. 

Now  I  think  it  is  clear  that  the  credit  for  the  unpaid  purchase 
money  has  a  taxable  situs  for  general  property  tax  purposes  at  the 
place  where  the  testator  was  domiciled  at  his  death.  Rather,  I 
should  say  that  it  had  that  situs  at  the  death  of  the  testator,  that 
being  the  time  as  of  which  all  legal  relations  which  may  be  con- 
sidered in  applying  the  inheritance  tax  become  fixed.  I  deem  it 
unnecessary  to  cite  statutes  or  authorities  upon  the  elementary 
principle  that  in  Ohio  credits  must  be  listed  for  taxation  at  the  ac- 
tual residence  or  domicile  of  the  owner  thereof. 

Upon  this  reasoning,  then,  I  arrive  at  the  conclusion  that  the 
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tax  on  the  proceeds  of  the  real  estate  originated  in  the  city  of  Cir- 
cleville,  where  the  testator  resided. 

This  statement  answers  your  first  question.  From  the  form  in 
which  your  second  question  is  submitted  I  take  it  that  the  answer 
given  to  the  first  question  makes  it  unnecessary  for  me  to  consider 
the  second  question. 

In  conclusion  I  note  that  you  call  attention  to  the  possibility 
that  the  purchasers  may  not  be  able  to  carry  out  the  contract.  This 
possibility  does  not  affect  the  legal  aspect  of  the  question.  If  the 
contract  is  legally  enforceable  it  has  the  effect  which  I  have,  de- 
scribed, though  either  or  both  parties  by  their  subsequent  acts  may 
choose  not  to  enforce  it  in  the  manner  in  which  it  might  be  en- 
forced. 

1  Jarman  on  Wills,  163,  supra. 


Mandamus  Will  Lie  Against  the  County  Treasurer  to  Compel  Him 
to  Make  Publication  of  the  Receipts  of  Taxes  as  Provided  in 
Section  2648  and  6252  General  Code,  and  Such  Proceedings  May 
Properly  be  Instituted  by  the  Prosecuting  Attorney. 


No.  1648—  (Opinion  Dated  December  26,  1918) 

Hon.  C.  M.  Caldwell,  Prosecuting  Attorney,  Waverly,  Ohio. . 

Dear  Sir:     I  have  your  letter  of  November  28,   1918,  as  fol- 
lows: 

"Refer  to  Sections  2648  and  6252  G.  C.  Section  2648 
specifically  commands  the  county  treasurer  to  publish  the 
rates  of  taxation  in  'a  newspaper  having  general  circulation, 
etc/ 

"Section  6252  provides  that  such  notices  shall  be  inserted 
in  two  newspapers  but  does  not  state  who  shall  cause  the  pub- 
lication to  be  made. 

"Suppose  the  county  treasurer  inserts  such  notice  in  one 
newspaper,  as  provided  by  section  2648,  and  declines  to  insert 
in  two  papers.  Can  he  be  compelled  to  mandamus,  or  other- 
wise, to  cause  it  to  be  published  in  two  papers  ? 

"I  am  familiar  with  the  decisions  holding  the  two  sec- 
tions mentioned  to  be  in  pari  materia ;  also,  that  section  6252 
is  supplemental  to  section  2648. 

"So  it  is  not  necessary  to  go  into  these.  Your  Opinion 
No.  1024,  given  Feb.  20,  1916,  also  covers  the  two  statutes 
mentioned  thoroughly,  but  does  not  answer  the  question  as 
to  whether  mandamus  would  lie.    It  is  this  one  question  on 
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which  I  now  wish  your  opinion,  and  would  like  to  have   any 
authorities  you  may  care  to  cite. 

"I  might  state  the  question  a  little  differently,  thus: 
Where  a  statute  provides  generally  that  a  thing  shall  be 
done,  but  does  not  state  who  shall  do  it,  and  another  statute 
specifically  commands  an  officer  to  do  a  certain  thing  (as  in 
sec.  2648),  will  not  the  specific  provision  govern  as  against 
the  general  provisions?  And  would  not  Mandamus  lie  under 
section  2648,  and  fail  under  section  6252?" 

Sections  2648  and  6252  of  the  General  Code  read: 

Sec.  2648:  "Upon  receiving  from  the  county  auditor  a 
duplicate  of  taxes  assessed  upon  the  property  of  the  county, 
the  county  treasurer  shall  immediately  cause  notice  thereof  to 
be  posted  in  three  places  in  each  township  of  the  county,  one 
of  which  shall  be  at  the  place  of  holding  elections  in  such  town- 
ship, and  also  be  inserted  for  six  successive  weeks  in  a  news- 
paper having  a  general  circulation  in  the  countv.  Such  notice 
shall  specify  particularly  the  amount  of  taxes  levied  on  the 
duplicate  for  the  support  of  the  state  government,  the  pay- 
ment of  interest  and  principal  of  the  public  debt,  the  support 
of  state  common  schools,  defraying  county  expenses,  repair- 
ing of  roads,  keeping  the  poor,  building  of  bridges,  township 
expenses  and  for  each  other  object  for  which  taxes  may  be 
levied  on  each  dollar  valuation." 

Sec.  6252:  "A  proclamation  for  an  election,  an  order 
fixing  the  times  of  holding  court,  notice  of  the  rates  of  tax- 
ation, bridges  and  pike  notices,  notice  to  contractors  and  such 
other  advertisements  of  general  interest  to  the  taxpayers  as 
the  auditor,  treasurer,  probate  judge  or  commissioners  may 
deem  proper,  shall  be  published  in  two  newspapers  of  opposite 
politics  at  the  county  seat,  if  there  be  such  newspapers  pub- 
lished thereat.  In  counties  having  cities  of  eight  thousand  in- 
habitants or  more,  not  the  coutny  seat  of  such  counties,  ad- 
ditional publication  of  such  notices  shall  be  made  in  two  news- 
papers of  opposite  politics  in  such  citv.  This  chapter  shall  not 
apply  to  the  publication  of  notices  of  delinquent  tax  and  for- 
feited land  sales/' 

In  an  opinion  rendered  to  you  under  date  of  February  20,  1918, 
various  cases  and  opinions  relative  to  the  relations  of  the  two  fore- 
going sections  are  discussed,  and  it  was  held  that  "the  publication 
of  the  rates  of  taxation  shall  be  made  in  two  newspapers  of  op- 
posite politics  at  the  county  seat,  if  there  was  such  newspaper 
published  thereat,  as  provided  in  Section  6252  G.  C,  and  that  such 
publication  shall  be  made  for  six  successive  weeks  as  provided  in 
Section  2648  G.  C."    It  will  be  seen  from  a  reading  of  these  de- 
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cisions  and  opinions  that  Section  6252  is  supplemental  to  Section 
2648  and  that  the  two  sections  are  in  pari  materia,  and  are  to  be 
read  and  construed  together.  This  being  so,  a  mandamus  proceed- 
ing to  compel  the  county  treasurer  to  publish  the  tax  rate  would 
not  be  brought  under  either  one  of  the  sections  separately,  but  by 
virtue  of  the  provisions  of  both  sections,  since  the  two  sections 
must  be  read  and  construed  together  to  determine  the  treasurer's 
duty. 

In  the  case  of  State  of  Ohio  ex  rel  vs.  Board  of  County  Com- 
missioners of  Preble  County,  4  O.  N.  P.,  p.  180,  application  was 
made  by  the  owners  of  a  newspaper  for  a  peremptory  writ  of 
mandamus  against  the  board  of  county  commissioners  to  compel 
the  commissioners  to  deliver  to  the  newspaper  for  publication  in 
their  paper  the  commissioners'  financial  statement,  together  with 
a-report  of  the  examiners,  as  was  required  by  Section  917  R.  S. 
The  relators  set  out  in  their  petition  that  they  were  proprietors 
of  The  Eaton  Weekly  Democrat ;  that  there  were  but  two  different 
political  parties  in  the  county  having  a  paper  published  therein 
and  that  the  paper  of  the  relators  was  the  only  Democratic  paper 
printed  in  the  county.  The  relators  further  set  out  that  they  were 
taxpayers  in  the  county,  both  as  a  firm  and  individuals.  The  com- 
missioners maintain  that  the  relators  had  no  capacity  to  sue  or 
maintain  the  action  and  the  court  said  on  this  point: 

"Clearly,  the  object  and  purpose  of  Sec.  917,  is  to  provide 
a  way  through  which  the  public  generally  shall  be  informed  as 
to  the  manner  the  commissioners  have  conducted  the  business 
of  the  county.  In  the  performance  of  this  duty  of  furnishing 
this  information  as  to  the  receipts  and  expenditures  of  the 
county,  each  citizen  and  tax-payer  is  interested,  but  not  dif- 
ferently from  any  other  citizen. 

"While  the  performance  of  this  duty  may  incidentally  re- 
sult to  the  material  benefit  and  profit  of  the  printers  of  weekly 
newspapers,  the  law  does  not  and  could  not  irfve  to  the  print- 
ers of  newspapers  any  contractual  right  in  the  printing. 

"The  duty  imposed  upon  the  commissioners  is  to  cause 
the  report  to  be  printed.  The  purpose  of  the  printing  is  in- 
formation to  the  public,  and  not  to  furnish  employment  for 
the  printer. 

"The  purpose  of  the  law  being  to  jrive  information  to  the 
public,  each  member  of  the  public  is  alike  interested  in  it  and 
the  duty  to  furnish  the  information;  and  hence,  the  duty  of 
the  commissioners  to  cause  the  report  to  be  printed,  is  purelv 
a  public  duty.  The  interest  of  publishers  of  newspapers  is 
purely  incidental. 

"The  relators  aver  that  there  are  only  two  political  parties 
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in  Preble  county  having  a  paper  published  therein;  that  the 
paper  printed  by  them  is  the  recognized  organ  of  the  Demo- 
cratic party,  and  is  the  only  Democratic  paper  printed  and 
published  in  the  county,  and  for  this  reason  they  have  such  a 
special  interest  in  the  publication  of  the  report  as  to  enable 
them  to  maintain  this  suit. 

"This  allegation,  in  substance,  admits  that  if  there  were 
two  Democratic  organs  printed  in  the  county,  that  they,  the 
relators,  by  reason  of  their  being  publishers  of  one,  would  have 
no  special  and  forcible  right  to  the  report.  And  we  do  not 
think  that  the  accident  in  not  having  more  than  one  organ  in 
the  county  adds  anything  to  their  rights. 

"The  question  must  be  determined  by  the  primary  object 
of  the  duty  enjoined  by  the  statute,  and  being  of  the  opinion 
that  the  duty  enjoined  upon  the  commissioners  by  that  statute 
is  purely  a  public  duty,  the  relators  are  not  the  proper  parties 
to  invoke  the  aid  of  mandamus,  and  the  demurrer  must  be 
sustained." 

This  case  followed  the  view  expressed  by  Judge  Shauck  in 
State  ex  rel  vs.  Murphy,  3  C.  C,  332,  in  which  case,  Judge  Shauck, 
quoting  from  Bobbett  vs.  State,  10  Kas.,  9,  said : 

"All  citizens  are  in  a  certain  sense  interested  in  a  proper 
discharge  of  their  duties  by  public  officers,  but  it  is  not  such 
an  interest  as  will  enable  each  citizen  to  describe  himself  as 
'the  party  beneficially  interested/  The  party  beneficially  in- 
terested in  the  discharge  of  a  purely  public  duty,  is  the  public. 
These  considerations  all  point  to  the  conclusion  that  a  private 
citizen  may  not  invoke  the  aid  of  mandamus  to  compel  the  per- 
formance of  a  purely  public  duty." 

Practically  the  same  view  was  taken  in  a  comparatively  recent 
case  of  State  ex  rel  vs.  Branson,  County  Treasurer,  12  O.  N.  P. 
(n.  s.)  590,  in  which  it  was  held: 

"Mandamus  to  compel  public  officials  to  perform  duties 
reauired  by  law  can  be  instituted  only  by  a  public  officer  whose 
duty  it  is  to  enforce  the  performance  of  official  duty  bv  other 
officers  and  by  other  relators  having  a  direct  beneficial  in- 
terest, or  where  the  public  injury  will  be  serious  if  the  duty 
be  not  performed,  or  the  proper  public  officer  refuses  to  bring 
such  proceedings ;  and  hence  a  mandatory  order  to  compel  pub- 
lication by  the  countv  treasurer  of  the  rates  of  taxation,  does 
not  lie  unon  application  of  a  publisher  having  no  contract  to 
publish  the  same,  notwithstanding  relator  may  own  the  onlv 
newspaper  printed  in  the  German  language  in  the  county  able 
to  qualify  under  General  Code,  2648,  6253." 
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In  that  case  the  court  said: 

"In  the  present  case  the  relator  has  no  right  to  publish 
the  commissioners'  report  until  the  proper  contract  has  been 
made.  It  has  no  interest  in  this  matter  except  as  a  tax-payer, 
and  as  such  can  not  bring  this  action  to  compel  the  officials  in 
question  to  do  their  duty.  Such  an  action  must  be  brought  by 
a  public  official  whose  duty  it  is  to  enforce  official  duty  on  other  # 
officials. 

"To  allow  any  tax-payer  to  bring  proceedings  in  man- 
damus against  an  official  whom  he  judges  is  not  following  his 
legal  duty,  would  open  a  fruitful  field  for  annoyance  of  public 
officials,  and  unwise  and  unnecessary  multiplicity  of  suits. 
The  more  orderly  way  is  to  leave  the  instituting  of  these  ex- 
traordinary proceedings  to  the  officers  clothed  by  law  with  the 
authority  to  determine  when  the  writ  of  mandamus  should  be 
invoked  and  to  institute  the  proper  proceedings  to  secure  its 
aid  in  enforcing  official  duty." 

In  the  case  of  State  ex  rel  Carpenter  vs.  Fayette  County,  22 
O.  C.  C,  433,  it  was  held : 

"Mandamus  will  lie  to  compel  county  commissioners  to 
make  the  necessary  itemized  and  detailed  report  of  their 
,  financial  transactions  of  the  preceding  year  as  required  by  Sec- 
tion 917  R.  S.,  as  amended  94  O.  L.,  400,  on  the  application  of 
publishers  of  newspapers  having  the  necessary  circulation  to 
entitle  them  to  such  publication  and  as  taxpayers.  It  need  not 
be  by  a  public  officer.  The  publishers  of  newspapers  have  an 
individual  interest,  independent  of  the  public,  viz.,  the  right  to 
publish  the  report,  and  the  benefits  derived  from  the  increase 
of  the  report  in  that  it  increases  their  fees  for  publication, 
upon  which  they  are  entitled  to  maintain  the  action." 

It  will  be  seen  from  these  decisions  that  there  is  a  conflict  of 
authority  in  Ohio  as  to  whether  an  action  in  mandamus  could  be 
brought,  in  such  case  as  you  present,  by  a  tax  payer  or  the  pub- 
lisher of  a  newspaper  entitled  to  make  the  publication.  However, 
all  the  authorities  are  agreed  that  mandamus  will  lie  to  compel 
the  publication  and  that  the  action  can  be  brought  by  the  proper 
public  officer. 

In  the  case  of  State  ex  rel  Monnett,  Attorney  General  vs. 
Board  of  County  Commissioners  of  Preble  County,  4  O.  N.  P.,  p. 
177,  it  was  held  that  in  an  action  compelling  the  county  commis- 
sioners to  make  a  detailed  report  in  writing  of  their  financial  trans- 
actions, as  was  required  by  Section  917  R.  S.,  the  state  being  the 
party  financially  interested,  the  attorney  general  or  prosecuting 
attorney  are  proper  officers  to  prosecute  the  action.     The  court, 
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after  stating  that  the  "party  beneficially  interested,"  where  the 

duty  sought  to  be  enforced  is  a  purely  public  duty,  is  the  public, 

concludes  that  a  suit  invoking  the  aid  of  mandamus  to  compel  the 

performance  of  the  duty,  must  be  prosecuted  in  the  name  of  some 

public  officer  charged  with  the  duty  of  seeing  that  the  laws  are 

executed.    The  court  then  concludes: 

"The  attorney  general  of  the  state,  as  well  as  the  prose- 
cuting attorney  of  the  county,  are  such  officers  charged  with 
the  duty  of  seeing  that  the  laws  of  the  state  are  executed." 

The  court  adds  that  it  is  sustained  in  its  view  by  numerous 
reported  cases  where  mandamus  proceedings  have  been  prosecuted 
in  the  name  of  these  officials,  which  long  continued  practice  has 
been  acquiesced  in  both  by  the  bar  and  the  courts. 

In  view  of  the  above  quoted  authorities,  it  is  my  conclusion 
that  in  the  case  you  present  mandamus  will  lie  to  compel  the  county 
treasurer  to  make  the  second  publication  and  that  such  mandamus 
proceeding  would  properly  be  instituted  by  the  prosecuting 
attorney. 


A  Bequest  to  an  Executor  or  the  Amount  Expended  by  Him  for  the 
Purchase  of  a  Suitable  Cemetery  Lot  or  the  Erection  Thereon  of 
a  Mausoleum  and  the  Cremation  of  the  Remains  of  the  Deced- 
ent's Previously  Deceased  Husband  and  Those  of  Herself,  and  the 
Placing  of  the  Ashes  in  the  Said  Mausoleum,  is  not  Subject  to  the 
Collateral  Inheritance  Tax. 


No.  1578— (Opinion  Dated  November  29,  1918.) 

Hon.  Harry  M.  Rankin,  Prosecuting  Attorney,  Washington  C.  H., 

Ohio. 

Dear  Sir:     I  acknowledge  receipt  of  your  letter  of  November 

12th,  requesting  my  opinion  upon  the  following  question: 

"Is  a  bequest  to  executors  of  a  sufficient  amount  for  the 
purchase  of  a  suitable  cemetery  lot,  the  erection  thereon  of  a 
mausoleum  and  the  cremation  of  the  remains  of  the  decedent's 
previously  deceased  husband  and  those  of  herself,  and  the  plac- 
ing of  the  resultant  ashes  in  the  said  mausoleum,  subject  to 
the  collateral  inheritance  tax  ?" 

4 

In  this  connection  you  submit  a  copy  of  a  last  will  and  testa- 
ment which  extends  such  authority  to  the  testatrix's  executors  and 
limits  the  amount  to  be  expended  for  the  lot  to  $3000  and  the 
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amount  to  be  expended  for  the  construction  of  the  mausoleum  to 
$6000. 

In  my  opinion,  that  part  of  the  decedent's  estate  which  i&  used 
without  objection  by  the  residuary  or  specific  legatees  for  the  pur- 
poses thus  authorized,  or  attempted  to  be  authorized,  is  not  sub- 
ject to  the  collateral  inheritance  tax.  In  the  first  place,  the  tax  is 
laid,  not  upon  the  estate  as  a  whole,  but  upon  the  distributive 
shares  which  pass  to  particular  persons  whose  interests  are  tax- 
able. In  this  case  it  is  obvious  that  the  funds  expended  for  these 
purposes  never  reach  the  residuary  legatees,  i.e.,  they  do  not  rep- 
resent "interests  passing  to"  such  legatees.  Technically,  of  course, 
all  of  the  estate  which  is  necessary  to  pay  debts  and  funeral  ex- 
penses passes  to  the  executors  for  this  purpose,  but  it  is  univers- 
ally held  under  a  statute  like  that  in  Ohio,  which  taxes  distributive 
shares  instead  of  the  whole  estate,  that  the  succession  of  the  execu- 
tors for  this  purpose  is  not  taxable.  This  is  the  same  thing  as  a 
holding  to  the  effect  that  debts  and  proper  funeral  expenses  are 
to  be  deducted  from  the  estate  for  the  purpose  of  assessing  the 
tax. 

Here,  however,  we  have  a  case  where  the  executors  are  to  suc- 
ceed to  property  of  the  testatrix  for  a  purpose  which  goes  some- 
what beyond  the  payment  of  mere  funeral  expenses;  yet  upon 
careful  analysis  it  will  be  observed  that  the  only  respect  in  which 
this  is  so  lies  in  the  fact  that  the  remains  of  the  husband  are  to 
find  a  last  resting  place  in  the  structure  to  be  erected  and  are  to  be 
cremated,  if  possible.  Clearly,  if  the  testatrix  had  limited  her  di- 
rection to  her  executors  to  the  proper  interment  or  cremation  of 
her  own  remains,  their  succession  to  so  much  of  her  estate  as  might 
have  been  necessary  to  accomplish  this  result  would  have  been 
controlled  by  the  principles  which  I  have  described.  I  would  say, 
of  course,  that  a  bequest  to  executors  or  a  granting  to  them  of  au- 
thority to  expend  the  funds  of  the  estate  for  the  purpose  of  provid- 
ing a  place  of  interment  for  friends  or  relatives  of  the  testatrix 
generally  would  go  too  far  to  stay  within  these  principles.  I  be- 
lieve, however,  that  it  is  reasonable  to  permit  these  principles  to 
apply  to  the  construction  of  a  proper  mausoleum  and  proper  plac- 
ing therein  of  the  remains  of  a  decedent  and  his  or  her  spouse.  The 
universal  custom  of  the  country  in  such  matters  commands  some 
deference. 

I  may  say  that  while  the  amounts  named  are  large  they  are, 
after  all,  merely  outside  limits  upon  the  discretion  of  the  execu- 
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tors.  There  is  nothing  to  show  that  the  purchase  price  of  the  lot 
was  not  that  ordinarily  paid  for  lots  of  this  character  in  the  ceme- 
tery designated.  There  is  nothing  per  se  unreasonable  about  the 
construction  of  a  mausoleum,  especially  in  connection  with  the  fact 
that  cremation  is  desired  by  the  testatrix.  I  know  of  no  principle 
of  law  by  which  one  could  draw  a  dividing  line  between  ordinary 
burial  and  cremation  as  a  reasonable  means  to  dispose  of  the  re- 
mains of  the  decedent. 

I  may  add  that  the  testatrix  also  directs  that  stained  glass 
windows  shall  be  placed  in  the  mausoleum,  which  may  be  regarded 
as  an  extravagance.  However,  considered  broadly,  as  I  feel  obliged 
to  consider  the  question,  it  is  very  clear  that  neither  the  executors 
nor  any  other  living  person  will  ever  obtain  any  benefit  from  the 
expenditure  of  the  moneys  thus  authorized  to  be  spent.  The  case 
is  therefore  not  within  the  policy  of  the  statute,  and  upon  the  prin- 
ciple which  allows  a  deduction  of  burial  expenses  I  arrive  at  the 
conclusion  that  the  amount  actually  expended  by  the  executors  for 
these  authorized  purposes  is  not  subject  to  the  collateral  inherit- 
ance tax.    See  23  L.R.A.  N.  S.  474. 


Before  a  Board  of  Education  can  Enter  Into  an  Agreement  to 
Lease  Property  for  School  Purposes,  it  is  Necessary  That  the 
Certificate  of  the  Clerk  of  the  Board  be  Filed  and  Recorded,  Cer- 
tifying That  the  Money  to  be  Paid  Under  Said  Lease  is  in  the 
Treasury  to  Meet  the  Conditions  of  Said  Obligation  as  the  Same 
are  Due  and  Payable.  Such  Board  Cannot  Borrow  Money  Under 
the  Provisions  of  Section  7629  General  Code  to  Meet  the  Pay- 
ments to  be  Made  Under  Such  Lease.  The  Board,  However,  May 
Enter  Into  a  Lease  for  One  Year  With  Option  to  Renew  from 
Year  to  Year  for  a  Period  of  Five  Years  and  the  Certificate  of  the 
Clerk  Could  Then  be  Filed  Each  Year. 


No.  1580^-(Opinion  Dated  November  29,  1918.) 

Hon.  Dean  E.  Stanley,  Prosecuting  Attorney,  Lebanon,  Ohio. 

Dear  Sir :     Your  request  for  my  opinion  reads : 

"The  board  of  education  of  the  village  school  district  of 
Lebanon,  Ohio,  desires  to  enter  into  a  contract  of  rental  of 
certain  property  to  be  used  by  them  for  school  purposes  for  a 
term  of  five  years  at  a  consideration  of  $10,500  for  the  entire 
term.  I  am  informed  that  they  have  not  in  the  treasury  to 
the  credit  of  the  contingent  fund  that  sum  of  money.    I  desire 
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to  inquire  first  whether  or  not  the  provisions  of  Section  5660, 
General  Code,  apply  to  such  a  contract  and  require  a  certificate 
that  the  money  is  in  the  treasury.  Second,  whether  or  not  un- 
der Section  7629  General  Code,  (which  authorized  boards  of 
education  to  borrow  money  for  the  purposes  of  obtaining  school 
property)  they  would  be  justified  in  borrowing  sufficient 
money  to  enable  them  to  execute  this  contract." 

Section  7620  of  the  General  Code  provides  in  part  as  follows: 

"The  board  of  education  of  a  district  may  build,  enlarge, 
repair  and  furnish  the  necessary  school  houses,  purchase  or 
lease  sites  therefor  or  *  *  *  rent  suitable  school  rooms  *  *  *  for 
the  schools  under  its  control." 

Authority  is  given  under  the  above  Section  to  boards  of  edu- 
cation to  lease  sites  for  school  houses  and  also  for  the  rental  of 
suitable  school  rooms  for  the  schools  under  their  control.  But  you 
say  in  your  request  that  the  consideration  passing  from  the  board 
of  education  to  the  owner  of  the  property  is  $10,500,  and  that  there 
is  not  sufficient  money  in  the  treasury  to  cover  said  amount.  Sec- 
tion 5660  General  Code,  provides  in  part : 

"*  *  *  The  board  of  education  of  a  school  district,  shall 
not  enter  into  any  contract,  agreement,  or  obligation  involving 
the  expenditure  of  money,  or  pass  any  resolution  or  order  for 
the  appropriation  or  expenditure  of  money  unless  the  *  *  * 
clerk  thereof  *  *  *  first  certifies  that  the  money  required  for 
the  payment  of  such  obligation  or  appropriation  is  in  the  treas- 
ury to  the  credit  of  the  fund  from  which  it  is  to  be  drawn,  or 
has  been  levied  and  placed  on  the  duplicate,  and  in  process  of 
collection  and  not  appropriated  for  any  other  purpose.  *  *  * 
Such  certificate  shall  be  filed  and  forthwith  recorded,  and  the 
sums  so  certified  shall  not  thereafter  be  considered  unappro- 
priated until  the  *  *  *  board  of  education  is  fully  discharged 
from  the  contract,  agreement  or  obligation,  or  as  long  as  the 
order  or  resolution  is  in  force." 

Section  5661  General  Code,  provides: 

"AH  contracts,  agreements  or  obligations  and  orders  or 
resolutions  entered  into  or  passed  contrary  to  the  provisions 
of  the  next  preceding  Section,  shall  be  void,  but  such  Section 
shall  not  apply  to  the  contracts  authorized  to  be  made  by  other 
provisions  of  the  law  for  the  employment  of  teachers r  officers, 
and  other  school  employes  of  boards  of  education." 


So  that,  before  the  board  of  education  could  enter  into  the 
agreement  to  lease  said  property,  in  which  lease  it  binds  itself  to 
pay  $10,500,  it  is  necessary  that  the  certificates  of  the  clerk  of  the 
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board  be  filed  and  recorded,  certifying  that  the  money  is  in  the 
treasury  to  meet  the  conditions  of  said  obligation  as  the  same  are 
due  and  payable.  The  renting  of  a  school  room  is  not  made  an  ex- 
ception to  the  rule  above  stated  as  is  the  hiring  of  teachers  or  other 
school  employes,  and  I  must  therefore  advise  you,  in  answer  to  your 
first  question,  that  the  provisions  of  Section  5660  of  the  General 
Code  do  apply  to  the  matter  in  question. 

Coming  now  to  your  second  question,  that  is,  as  to  whether 
or  not  under  Section  7629,  the  board  would  be  justified  in  borrow- 
ing sufficient  money  to  enable  them  to  execute  this  contract,  Sec- 
tion 7629  reads  in  part : 

"The  board  of  education  of  any  school  district  may  issue 
bonds  to  obtain  or  improve  public  school  property,  and  in  an- 
ticipation of  income  from  taxes,  for  such  purposes,  levied  or  to 
be  levied,  from  time  to  time,  as  occasion  requires,  may  issue 
and  sell  bonds  under  the  restrictions  and  bearing  a  rate  of  in- 
terest specified  in  Section  7627.  The  board  shall  pay  such 
bonds  and  the  interest  thereon  when  due,  but  provide  that  no 
greater  amount  of  bonds  be  issued  in  any  year  than  would 
equal  the  aggregate  of  a  tax  at  the  rate  of  two  mills,  for  the 
year  next  preceding  such  issue.  *  *  *" 

The  only  question  tq  determine  in  relation  to  this  Section  is 
whether  the  word  "obtain"  applies  to  the  rental  of  school  prop- 
erty. In  a  contract  to  lease  school  property,  the  property  itself  is 
not  obtained  but  only  the  use  of  said  property  for  school  purposes, 
and  I  am  of  the  opinion  that  the  word  "obtain,"  as  used  in  said 
Section,  means  more  than  to  simply  acquire  the  use  of.  It  is  used 
in  connection  with  the  words  "improve  public  school  property"  and 
title  and  ownership  is  meant  rather  than  simply  the  use  of  same 
for  the  particular  purpose. 

Holding  these  views  then,  I  must  advise  you  that  the  provisions 
of  Section  7629  are  not  sufficient  to  warrant  the  raising  of  money 
thereunder  to  cover  the  consideration  mentioned  by  you  for  the 
leasing  of  said  property. 

I  might  suggest,  however,  that  your  board  of  education  could 
take  a  lease,  say  for  one  year  if  you  have  sufficient  money  in  the 
treasury  to  pay  the  rental  for  that  time,  and  place  in  said  lease 
an  option  in  the  board  of  education  to  have  the  use  of  said  prop- 
erty from  year  to  year  for  a  period  of  five  years  and,  as  the  board 
of  education  would  exercise  the  option  each  year,  the  certificate  of 
the  clerk  could  be  filed  that  the  money  was  in  the  treasury  to  cover 
the  obligation  of  said  annual  rental. 
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The  Duty  of  Seizing  Untagged  Dogs  Primarily  Rests  with  the 
Sheriff  of  a  County  and  if  He  Performs  This  Duty  Through  a 
Deputy  it  Must  be  Done  With  His  Ordinary  Force  of  Deputies 
Selected  Under  the  Provisions  of  Law  Relating  to  This  Matter. 
Deputy  Sheriffs  Who  Perform  the  Duties  Under  the  Dog  Laws 
Are  to  be  Paid  in  the  Same  Manner  as  are  the  Ordinary  Deputies 
in  the  Sheriff's  Office.  The  Allowance  Therefor  Must  be  Made 
by  the  County  Commissioners  and  Where  the  County  Commis- 
sioners Have  Allowed  the  Maximum  Amount  for  Deputy  Hire, 
the  Sheriff  is  Required  to  Apply  to  the  Court  of  Common  Pleas 
for  an  Additional  Allowance.  It  is  the  Duty  of  the  Sheriff  to 
Seize  and  Impound  Upon  Sight,  Untagged  Dogs  More  Than  Three 
Months  of  Age,  Where  They  are  Not  in  a  Registered  Dog  Ken- 
nel. It  is  Not  Necessary  for  the  Sheriff  to  File  an  Affidavit  Be- 
fore a  Justice  of  the  Peace. 


No.  1612—  (Opinion  Dated  December  14,  1918.) 

Hon.  Frank  B.  Grove,  Prosecuting  Attorney,  Cadiz,  Ohio. 

Dear  Sir :     I  have  your  communication  requesting  my  opinion 
on  the  following  matter: 

"Under  Sec.  2980-1  G.  C,  the  commissioners  of  Harrison 
County,  Ohio,  fixed  the  deputy  hire  for  the  sheriff  at  about 
$400.00,  said  sum  fixed  being  the  greatest  amount  they  could 
allow  under  said  statute,  i.  e.,  they  allowed  the  full  30%  of 
the  fees,  etc.,  collected  by  the  sheriff,  which  fees  amounted  to 
less  than  $2,000.00. 

The  amount  of  deputy  hire  as  so  fixed  by  the  commis- 
sioners is  insufficient  for  the  sheriff  to  employ  deputy  or  depu- 
ties to  enforce  the  provisions  of  the  dog  law,  as  found  in  107 
O.  L.  534-540. 

Sec.  5652-8  G.  C.  (107  O.  L.  535)  provides  that  "county 
commissioners  shall  provide  for  the  employment  of  deputy 
sheriffs  necessary  to  enforce  the  provisions  of  this  act." 

My  question  is  this:  May  the  county  commissioners 
make  an  allowance  for  the  sheriff  to  provide  pay  for  deputies 
mentioned  in  preceding  paragraph,  and  have  said  amount  of 
said  allowance  drawn  from  the  county  fund  and  placed  to 
credit  of  the  sheriff's  fee  fund  to  be  used  for  such  deputies  ? 

Or  must  the  sheriff  first  expend  the  amount  allowed  by 
the  commissioners  under  Section  2980-1  G.  C,  and  then  apply 
to  the  common  pleas  court  for  a  further  allowance  as  provided 
in  said  Sec.  2980-1  ? 

I  should  further  like  to  inquire  whether  you  construe 
Sec.  5652-7  (107  O.  L.  535)  as  requiring  the  sheriff  to  seize  un- 
tagged dogs  on  sight  or  information  ?    Or  before  he  can  legally 
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be  required  to  take  said  untagged  dogs  must  an  affidavit  be 
filed  as  mentioned  in  said  section  ?" 

Your  communication  divides  itself  into  three  questions  as  fol- 
lows : 

1.  The  nature  of  deputy  sheriffs  who  are  to  be. provided 
to  perform  the  duties  under  the  dog  law  as  found  in  107  O.  L. 
534. 

2.  The  payment  of  these  deputies. 

3.  Seizure  of  untagged  dogs. 

In  an  opinion  (No.  861)  to  Hon.  Perry  Smith  on  December  15, 
1917, 1  held  that  the  duty  of  seizing  untagged  dogs  primarily  rests 
with  the  sheriff  of  the  county,  and  that  if  he  performs  his  duty 
through  a  deputy,  it  must  be  done  through  his  ordinary  force  of 
deputies,  selected  under  the  provisions  of  law  relating  to  this  mat- 
ter ;  that  is,  the  same  *f orce  which  performs  the  general  duties  de- 
volving upon  the  sheriff  must  perform  the  duties  set  out  in  the 
above  act,  providing  the  sheriff  desires  to  perform  those  duties 
through  deputies.  This  opinion,  I  think,  answers  your  first  query 
and  I  am  enclosing  a  copy  of  the  same  for  your  consideration. 

In  an  opinion  (No.  973)  rendered  to  Hon.  John  V.  Campbell, 
prosecuting  attorney,  on  January  29,  1918,  I  held  that  the  deputy 
sheriffs  who  performed  the  duties  under  the  law  designated  above 
are  to  be  paid  in  the  same  manner  as  are  the  ordinary  deputies  in 
the  sheriff's  office.  In  other  words,  the  sheriff  must  make  his  re- 
port to  the  county  commissioners,  and  said  commissioners  make  an 
allowance,  in  accordance  with  the  provisions  of  law,  which  will  take 
care  of  the  full  deputy  force  needed  by  the  sheriff.  To  be  sure  the 
county  commissioners  would  take  into  consideration  the  added 
duties  placed  upon  the  sheriff  under  the  above  law  and  would  make 
their  allowance  in  view  of  said  added  duties.  Of  course  if  your  com- 
missioners have  allowed  the  maximum  for  deputy  hire,  the  sheriff 
of  your  county  can  not  do  otherwise  than  to  apply  to  the  common 
pleas  court  of  your  county  for  an  additional  allowance  for  deputy 
hire.  I  am  enclosing  a  copy  of  said  Opinion  No.  973,  Which  I  think 
fully  answers  your  second  question. 

Your  third  question  asks  for  a  construction  of  Section  5652-7 
General  Code  (107  O.  L.,  535),  which  reads  as  follows: 

"County  sheriffs  shall  seize  and  impound  all  dogs  more 
than  three  months  of  age,  except  dogs  kept  constantly  confined 
in  a  registered  dog  kennel,  found  not  wearing  valid  registra- 
tion tags.    Upon  affidavit  made  before  a  justice  of  the  peace, 
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that  a  dog  more  than  three  months  of  age  and  not  kept  con- 
stantly confined  in  a  registered  kennel  is  not  wearing  a  valid 
registration  tag  and  is  at  large,  or  is  kept  or  harboured  in  his 
township,  such  justice  of  the  peace  shall  forthwith  order  the 
sheriff  of  the  county  to  seize  and  impound  such  animal.  There- 
upon such  sheriff  shall  immediately  seize  and  impound  such 
dog  so  complained  of.  Such  sheriff  shall  forthwith  give  notice 
to  the  owner  of  such  dog,  if  such  owner  be  unknown  to  the 
sheriff,  that  such  dog  has  been  impounded,  and  that  the  same 
will  be  sold  or  destroyed  if  not  redeemed  within  four  days.  If 
the  owner  of  such  dog  be  not  known  to  the  sheriff,  he  shall 
post  a  notice  in  the  county  court  house  describing  the  dog  and 
place  where  seized,  and  advising  the  unknown  owner  that  such 
dog  will  be  sold  or  destroyed  if  not  redeemed  within  four  days." 

In  order  to  understand  this  Section,  it  will  be  well  for  us  to 
consider  Section  5652-6  General  Code,  which  reads  as  follows  (107 
0.  L.,  535) : 

"Every  registered  dog,  except  dogs  constantly  confined 
to  registered  kennels,  shall  at  all  times  wear  a  valid  tag  issued 
in  connection  with  the  certificate  evidencing  such  registration. 
Failure  at  any  time  to  wear  such  valid  tag  shall  be  prima  facie 
evidence  of  lack  of  registration  and  shall  subject  any  dog  not 
found  not  wearing  such  valid  tag  to  impounding,  sale  or 
destruction,  as  hereinafter  provided." 

• 

Section  5652-7,  supra,  specifically  provides  that  county  sheriffs 
shall  seize  and  impound  all  dogs  more  than  three  months  of  age, 
unless  they  are  dogs  kept  constantly  confined  in  a  registered  dog 
kennel,  or  unless  they  are  wearing  a  valid  registration  tag.  In  my 
opinion  this  requires  the  sheriff  to  seize  untagged  dogs  outside  of 
a  registered  kennel,  without  the  necessity  of  filing  an  affidavit  be- 
fore a  justice  of  the  peace.  The  latter  part  of  this  section  gives 
the  right  to  any  individual  to  appear  before  a  justice  of  the  peace 
and  file  an  affidavit  stating  that  a  dog  more  than  three  months  of 
age,  and  not  kept  constantly  confined  in  a  registered  dog  kennel,  is 
not  wearing  a  valid  registration  tag  and  is  at  large.  When  such 
an  affidavit"  is  filed,  the  justice  notifies  the  sheriff,  at  which  time 
it  immediately  becomes  his  duty  to  seize  and  impound  the  dog  so 
complained  of.  But  this  provision  does  not  have  any  effect  upon 
the  duty  of  the  sheriff  to  seize  upon  sight  and  impound  a  dog,  as 
hereinbefore  set  out. 
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A  Youth  Charged  with  Delinquency  Before  the  Juvenile  Court  Can- 
not Legally  be  Confined  in  any  Part  of  the  County  Jail  Building 
Even  Though  Such  Part  is  not  Used  for  Jail  Purposes. 

No.  1644—  (Opinion  Dated  December  26,  1918) 


Hon.  H.  M.  Summers,  Probate  Judge,  Ottawa,  Ohio. 

Dear  Sir:     I  have  your  letter  of  December  11, 1918,  as  follows : 

"Complaint  was  filed  in  this  court  against  a  boy  under 
fourteen  years  of  age  for  having  broken  into  several  business 
places  here  in  Ottawa  within  the  last  year.  He  carried  away 
money  and  merchandise.  Warrant  was  issued  and  said  boy 
arrested.  Having  no  place  within  which  to  place  him  pending 
final  disposition  of  the  case,  would  the  jail  matron  have  been 
justified  in  keeping  him  in  a  cell  in  the  upper  part  of  the  jail, 
separate  and  apart  from  the  county  jail  proper.  The  Proba- 
tion Officer  had  no  place  to  take  him  and  could  not  be  with 
him  personally  during  the  pendency  of  the  case,  he  having 
other  cases  to  look  after.    Please  advise." 

Section  1657  of  the  General  Code  reads  as  follows: 

"Pending  final  disposition  of  a  case,  the  judge  may  com- 
mit any  person  arrested  or  cited  to  appear,  except  the  minor 
under  fourteen  years  of  age,  to  the  county  jail  until  the  case 
is  disposed  of,  but  such  trial  shall  be  commenced  within  four 
days  of  such  commitment  unless  upon  the  request  of  the  de- 
fendant. Pending  final  disposition,  the  judge  may  direct  that 
"the  minor  in  question  be  left  in  the  possession  of  the  person 
having  charge  of  him,  or  that  he  be  kept  in  some  suitable 
place  provided  by  the  county  or  city  authorities." 

In  discussing  the  case  In  re  Januszewski,  10  O.  L.  R.,  p.  151; 

Sater,  J.,  in  discussing  the  purpose  of  the  juvenile  court  statutes, 

says : 

"The  purpose  of  the  statute  is  to  save  minors  under  the 
age  of  seventeen  years  from  prosecution  and  conviction  on 
charges  of  misdemeanors  and  crimes,  and  to  relieve  them  from 
the  consequent  stigma  attaching  thereto;  *  *  *  A  consider- 
ation of  the  acts  enumerated  which  respectively  constitute  de- 
linquency precludes  the  thought  that  it  was  the  legislative  in- 
tent that  they  or  any  one  of  them,  when  committed  by  in- 
fants within  the  specified  age,  should  for  correctional  pur- 
poses be  treated  as  a  crime — such  purposes,  as  regards  such 
minors,  being  the  only  ones  contemplated  by  the  statute.  The 
intent  to  disassociate  juvenile  from  criminal  cases  is  evi- 
denced by  the  provision  of  Section  1649  that  the  former  shall 
not  be  heard,  if  it  can  be  avoided,  in  a  room  used  for  the  trial 
of  the  latter,  and  by  the  prohibition  against  the  detention  of 
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any  delinquent  child  in  the  county  jail  pending  the  disposition 
of  its  case." 

It  will  be  seen  from  this  and  a  thorough  examination  of  the 
juvenile  statutes  that  the  purpose  of  the  provision,  to  the  effect 
that  the  juvenile  may  not  be  confined  in  the  county  jail  pending  the 
disposition  of  his  case,  is  to  save  the  minor  from  the  stigma  at- 
taching to  criminal  charges. 

You  ask  in  your  request  whether  the  jail  matron  would  have 
been  justified  in  confining  the  minor  in  question  in  a  "cell  in  the 
upper  part  of  the  jail,  separate  and  apart  from  the  county  jail 
proper."  It  may  be  that  this  cell,  as  a  matter  of  fact,  would  be 
considered  apart  from  the  jail  proper,  but  it  seems  to  me  that  the 
spirit  of  the  juvenile  court  act  would  require  the  youth  to  be  con- 
fined in  some  place  separate  and  distinct  from  the  county  jail  build- 
ing. It  is  true  the  entire  building  may  not  be  used  for  jail  pur- 
*  poses,  but  I  think  it  is  to  be  viewed,  so  far  as  the  juvenile  court  act 
is  concerned,  as  the  county  jail. 

It  is  therefore  my  opinion  that  the  confinement  of  the  youth 
in  question  in  this  cell  would  be  in  violation  of  the  provisions  of  the 
juvenile  law. 
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NEW     INCORPORATIONS. 

Akron  Brass  Mfg.  Co.,  Akron,  $50,- 
000.  W.  H.  ,Dillon,  G.  R.  Pettijohn,  C. 
L.  Crum,  L.  S.  Selle,  W.  V.  Smith. 

Buckeye  Poster  Mounting  Co., 
Cleveland.  $5,000.  M.  B.  Horwitz.  S. 
A.  Corson,  Anna  Siruak,  H.  N.  Petti- 
bone,   Samuel   Horwitz. 

•Howak  Wholesale  Grocery  Co., 
Cleveland,  $60,000.  W.  J.  Howak,  John 
A.  Howak,  Leo  W.  Schmidt,  Frank  H. 
Cohibski,  Will  G.  Guenther. 

People's  Trust  &  Savings  Bank  of 
East  Youngstown,  East  Youngstown, 
$200,000.  Eugene  Crow.  John  M.  Reed, 
G.  V.  Hamory,  John  E.  McGerry,  Jo- 
seph P.  Larocco. 

C.  F.  Adams  Insurance  Agency  Co., 
Cleveland,  $20,000.  C.  F.  Adams.  S. 
L.  FOlkman,  D.  D.  Hurlbut,  Edward  H. 
Tracy.   Frank  W.  Emslie. 

Gwyer  Drug  Co..  Youngstown.  $25.- 
000  Wm.  T.  Gwyer,  Robert  Gwyer. 
Sadie  E.  Gwyer,  John  Gwyer,  Georgia 
M.  Gwyer. 

Detail  Parts  Co.,  Cincinnati,  $1500. 
John  C.  Ruehlman,  Peter  G.  Ruehl- 
man,  George  Bleh,  Fannie  Bleh,  Bar- 
bara Ruehlman. 

J.  B.  Harris  Noveltv  Co..  Cleveland. 
$50,000.  Harvey  Spilka.  W.  J.  Haw- 
ley,  M.  Hough,  J.  F.  Wieser.  M. 
Hutchison. 

Management.  Engineering  &  Devel- 
opment Co.,  Dayton,  $100,000.  Robert 
G.  Corwin.  Jay  Leach.  A.  J.  Gribble, 
Irene  E.  Tyler,  P.  H.  Worman. 

Mathews  Mfg.  Co..  Cleveland.  $\- 
000.  J.  G.  Fogg,  A.  O.  Dickev  M.  M. 
Feidner.  G.  A.  Sweet,  P.  A.  White 

Lincoln  Highway  Mining  Co.,  Ken- 
sington, $10,000.  Ashlev  M.  v8n  T>i- 
zer,  L.  B.  Davenport,  J.  M.  Costello. 
Fn»nk  Davis.  Jr. 

Barbers'  Co-Operative  Co.,  Toledo. 
$25,000.  L.  Roma,  P.  Thiel,  A.  Ancu- 
pher,  Herman  Warnke.  W.  B.  Beck. 

Garv  Cement  &  Paint  Works  Co., 
Cleveland,  $10,000.  Wm.  Wpissenbnr- 
ger,  S.  B.  Stern,  Thomas  E.  Greene, 
John  J.  Sexton,  Alexis  E.  Meade. 

N.  T.  Hairineton  Co.,  Cleveland. 
$10,000.  N.  T.  Harrington.  D.  R.  Tay- 
lor, J.  H.  Keith,  Raymond  T.  Cragin. 
Evelyn  Steiger. 

R.  &  C.  Engineering  Co..  Toledo. 
$10,000.     H.  W.  Fraser,  M.  L.  Spoon- 


er.  E.  H.  Erssell,  C.  A.  Herbert,  P.  R. 
Taylor. 

Cleveland  Brewers'  Supply  Co., 
Cleveland,  $10,000.  William  Schaef- 
fer,  Sophie  E.  Schaeffer,  Laura  Poje, 
Malvina  Buchholzer,  William  E.  Pole. 

Fourth  City  Investment  Co.,  Cleve- 
land. $10,000.  M.  B.  Pennell,  George 
O.  Willet,  E.  M.  Kossin,  Ralph  Blue, 
S  S.  Ford. 

East  Palestine  Double  Wall  Co., 
East  Palestine,  $10,000.  J.  G.  Madden, 
C.  F.  Vaughn,  R.  C.  Madden,  H.  A. 
Goschke,   R.   A.   Easton. 

McElrath  Truck  Tire  Co.,  Cleve- 
land, $15,000.  R.  P.  McElrath,  F.  L. 
Nydecker.  C.  E.  Mahon,  C.  H.  Eugene, 
E.   I.   Carnes. 

Ohio  Motor  Sales  Co.,  Cleveland, 
$25,000.  John  H.  Smart,  Carl  B.  Ford, 
K.  E.  Gough.  Wm.  T.  Bishop,  A.  L. 
Bishap. 

Argus  Mfg.  Co.,  Cleveland,  $30,000. 

A.  J.  Halle,  M.  S.  Fishel.  J.  0.  Stein, 

B.  R.  Kohn,  P.  Schulman. 
Cleveland    Truck     Owners       Cleve- 
land. $1,000.     A.  D.  Bender,  Harry  E. 
Davis,  A.  L.  Rolled  a,  Frank  S.  Taylor, 
Charles  W.  Pattison. 

Henry  Miller  Grocery  Co.,  Toledo, 
$15,000.  Carl  Miller.  Henry  Miller, 
Blanche  O'Brien,  Florence  A.  Miller, 
John   H.   O'Leary. 

Salem  Pottery  Co.,  Salem.  $200,000. 
Frank  A.  Sebring,  W.  f.  Gahris,  Frank 
Pebring,  Jr.,  S.  I.  Morley,  Charles  L. 
Sebring. 

The  Burton-Townsend  Co.,  Zanes- 
ville.  $3,500,000.  (Consolidation  of 
Rurton-Townsend  Co.  and  Lake  Shore 
Shale  Brick  Co.) 

The  Ambrosia  ToiM  Co,  Cleve- 
land, $5,000.  J.  H.  Beckwith.  Mary 
Peckwith,  Daniel  Fowler,  G.  K.  Lilly, 
Elizabeth  Beamon. 

The  Whitecotton  Pipe  Bender  Co., 
Akron,  $10,000.  Oscar  Whitecotton, 
Riobert  C.  Botterridge,  Ida  M.  Smith, 
Harvey   Musser,  T.   W.   Kimber. 

The  Zanesville  &  Western  Coal  Co- 
Toledo,  $50,000.  I.  W.  Sham.  B.  8. 
Bradv.  J.  G.  Bachman.  A.  Cullon,  H. 
A.  Mullen. 

Brighton  Transfer  Co.,  Cincinnati, 
$10,000.  Peter  A.  Martin.  William  L. 
Benham,  Hiram  C.  Bolsinger,  George 

C.  Kuhn,  John  Bolsinger. 
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Economical  Vulcanizing  Co.,  Day- 
ton, $100,000.  George  W.  Rickard, 
Lloyd  J.  Newbauer,  John  H.  Buin- 
gardner,  Arvil  E.  Ritchie,  Max  K. 
Skinner. 

Equity  Discount  Co..  Cleveland, 
$200,000.  E.  E.  McCloud,  C.  F.  Cross, 
H.  C.  Berghaus,  Nelson  Gorman,  W. 
J.  Coughlin. 

Reynolds-Monro  Co.,  Toledo,  $50,- 
000.  Harry  Slayton,  A.  P.  Monro, 
Helena  E.  Reynolds,  Andrew  J.  Rey- 
nolds, Gibson  R.  Monro. 

Real  Ice  Cream  Co.,  Cleveland, 
$100,000.  Edward  Younger,  Oscar 
Bestgen,  L.  M.  Sewell,  A.  J.  Pejsa,  E. 
C.  Wolfe. 

Increase 

Distributors'  Motor  Sales  Co, 
Cleveland,  $55,000  to  $80,000. 

Timmons  Glove  Co.,  Coshocton, 
$30,000  to  $150,000. 

International  Telephone  Co.,  Colum- 
bus, $600,000  to  $1,200,000. 

Industrial  Tool,  Die  &  Engineering 
Co.,  Dayton,  $10,000  to  $30,000. 

Miller-Wells  Lumber  Co.,  Cleve- 
land, $30,000  to  $50,000. 

Quality  Brands  Co.,  Cleveland,  $5,- 
000  to  $20,000. 

Reconstruction  Co.,  Cleveland, 
$500,000  to  $1,000,000. 

Strobl  Brothers  Co.,  Cincinnati,  $20,- 
000  to  $35,000. 

The  Atkins  &  Pearce  Mfg.  Co.,  Cin- 
cinnati, $40,000  to  $100,000. 

The  Buckeye  Ribbon  &  Carbon  Co.. 
Cleveland,  $15.fi00  to  $100,000. 

The  Neighbors  Motor  Co.,  $10,000  to 
$200,000. 


Western  Machine  Products  Co, 
Cleveland,   $100,000  to  $250,000. 

William  Dunbar  Co.,  Cleveland,  $15.- 
000  to  $100,000. 

Condit  Farmers'  Co-operative  Co.. 
Condit,   $20,000  to  $40,000. 

Corner  Improvement  Co.,  Youngs- 
town,    $25,000   to   $100,000. 

The  Bunyan  Signal  Light  Co., 
Cleveland,   $20,000  to  $100,000. 

The  Daniel  Boone  Coal  Co.,  Colum- 
bus. $325,000  to  $575,000. 

The  George  B.  Scrambling  Co., 
Cleveland,  $35,000  to   $100,000. 

The  Glen  tariff  Realty  Co..  Cleve- 
land,  $250,000   to   $350,000. 

The  Niles  Iron  &  Steel  Roofing  Co., 
Niles,   $40,000   to   $120,000. 

Decrease 

Griess-Pfleger  Tanning  Co..  $5,500,- 
000  to  $5,000,000. 

Industrial  Tool,  Die  &  Engineering 
Co.,  Dayton,  $15,000  to  $10,000. 

Sweet  Valley  Wine  Co.,  Sandusky, 
$200,000  to  $100,000. 

Stevenson  Iron  Mining  Co.,  Cleve- 
land,' $500,000  to   $5,000. 

Sayers  &  Scovill  Co.,  Cincinnati, 
$200,000  to  $100,000. 

National  Copper  Refining  Co.,  Cleve- 
land, $250,000  to  $2,500. 

Harbor  Land  Co.,  Painesville,  O , 
$50,000  to  $5,000. 

Change  of  Name 

The  Bunyan  Signal  Light  Co.  to 
The  Bunyan   Mfg.   Co. 

The  Akron  Taxic^b  &  Transfer  Co. 
to  The  Predmore-Henry  Motor  Co. 
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No.  1565— In  the  Matter  of  the  Application  of  The  Shelby  Water 
Company  for  Authority  to  Issue  Six  Per  Cent  Bonds  Under  Its 
Indenture  of  Mortgage  in  the  Amount  of  $60,000.00,  to  be  Sold 
at  Not  Less  Than  80  Per  Cent  and  Seven  Per  Cent  Preferred 
Stock  of  the  Company  in  the  Amount  of  $32,000.00,  and  Common 
Stock  of  the  Company  in  the  Amount  of  $18,000.00;  Said  $50,- 
000.00  of  Stock  and  $4,700.00  of  Preferred  Stock  Heretofore 
Authorized  But  Not  Issued,  All  To  Be  Sold  So  As  To  Net  Not  Less 
Than  80  Per  Cent  of  the  Par  Value  Thereof;  the  Funds  Arising 
From  the  Sales  to  be  Used  for  the  Purpose  of  Reimbursing  the 
Treasury  of  Said  Company  for  Money  Expended  Out  of  the  In- 
come and  to  Provide  for  the  Financing  of  Certain  Extensions, 
Improvements  and  Additions. — Prayer  Granted. 


(Dated  January  6,  1919) 

The  Shelby  Water  Company,  a  corporation  duly  organized  and 
existing  under  the  laws  of  Ohio,  having  heretofore  filed  an  appli- 
cation asking  the  consent  and  authority  of  this  commission  to  is- 
sue new  first  mortgage,  six  per  cent,  bonds  of  the  principal  sum  of 
$60,000.00 ;  seven  per  cent  preferred  capital  stock  of  the  par  value 
of  $36,700.00,  and  common  capital  stock  of  the  par  value  of  $18,- 
000.00,  the  proceeds  arising  from  the  sale  thereof  to  be  used  to  re- 
imburse applicant's  treasury  for  moneys,  not  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  expended 
therefrom,  within  the  period  January  1,  1914,  to  and  including  No- 
vember 30,  1918,  to  discharge  applicant's  present  outstanding  issue 
of  first  mortgage,  six  per  cent  bonds,  the  principal  sum  of  which  is 
$20,000.00,  and  to  be  used  in  the  provision  of  certain  additions,  ex- 
tensions and  improvements  to  applicant's  plant  and  facilities;  and 
the  commission  having,  upon  the  filing  of  said  application,  deemed 
the  assignment  of  the  same  for  hearing  to  be  unnecessary,  said 
matter  came  on  this  day  for  final  consideration. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  applicant  now  has  outstanding,  under  a 
closed  mortgage,  bonds  of  the  principal  sum  of  $20,000.00, 
which  must  be  paid  and  discharged  to  enable  the  applicant  to 
issue  any  additional  bonds. 

(2)  That  within  the  period  January  1,  1914,  to  and  in- 
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eluding  November  30,  1918,  the  applicant  actually  expended 
from  its  treasury  for  the  construction,  completion,  extension 
and  improvement  of  its  facilities,  the  sum  of  $25,682.38, 
which  was  not  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness. 

(3)  That  the  applicant  now  has  in  contemplation,  or 
under  actual  construction,  other  additions,  extensions  and  im- 
provements to  its  faciilties,  the  cost  of  which  will  approxi- 
mate the  sum  of  $50,315.00. 

(4)  That  the  issue  of  applicant's  said  new  first  mort- 
gage bonds,  and  preferred  and  common  capital  stocks  is  rea- 
sonably required  and  the  money  to  be  procured  thereby  neces- 
sary for  the  payment  and  discharge  of  applicant's  lawful  in- 
debtedness, the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  and  the  reimbursement  of  its 
treasury  for  moneys,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  actually  ex- 
pended therefrom,  within  the  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein,  for  the  construc- 
tion, completion,  extension  and  improvement  of  its  facilities. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  and  preferred  and  common  capital  stocks 
should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Shelby  Water  Company  be,  and  hereby 
it  is  authorized  to  issue  its  new  first  mortgage,  six  per  cent  bonds 
of  the  total  principal  sum  of  sixty  thousand  dollars  ($60,000.00), 
its  seven  per  cent,  preferred  capital  stock  of  the  total  par  value  of 
thirty-six  thousand,  seven  hundred  dollars  ($36,700.00),  and  its 
common  capital  stock  of  the  par  value  of  eighteen  thousand  dol- 
lars ($18,000.00),  and  that  said  bonds  and  capital  stocks  be  sold 
for  the  highest  price  obtainable  but  for  not  less  than  eighty  (80) 
percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discounts  arising  from  the  sale  of  said 
bonds  and  capital  stocks  be  amortized  and  extinguished  pursuant  to 
the  rules  and  regulations  heretofore  prescribed  by  this  commission. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
and  capital  stocks  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to-wit : 

(a)  The  payment  and  discharge  of  applicant's  present 
outstanding  First  Mortgage  Bonds  of  the  principal  sum  of 
$20,000.00; 

(b)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $25,682.28  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended 
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therefrom,  within  the  period  January  1,  1914,  and  November 
30,  1918,  for  the  construction  of  additions,  extensions  and  im- 
provements to  its  facilities,  substantially  as  set  forth  in  the 
detailed  statement,  marked  Exhibit  C,  appended  to  the  ap- 
plication herein,  which  hereby  is  made  a  part  of  this  order  by 
reference,  and 

(c)  Applied  toward  the  payment  for  the  provision  of  the 
additions,  extensions  and  improvements  to  plant  enumerated 
in  the  detailed  estimate,  marked  Exhibit  B,  appended  to  the 
application  herein,  the  approximate  cost  of  which  is  given  as 
the  sum  of  $50,315.00  which  exhibit  hereby  is  made  a  part 
of  this  order  by  reference. 

It  is  further 

Ordered,  That,  forthwith  upon  the  acquisition  of  applicant's 
said  present  outstanding  bonds,  the  same  be  cancelled  and  de- 
stroyed.   It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion semi-annually  within  fifteen  days  after  the  close  of  each  cal- 
endar, semi-annual  period,  of  the  issue  and  disposition  of  said  bonds 
and  capital  stocks,  the  expenditure  of  the  proceeds  thereof,  and  the 
cancellation  and  destruction  of  its  present  outstanding  bonds,  pur- 
suant to  the  terms  and  conditions  of  this  order. 


No.  1250 — In  the  Matter  of  the  Application  of  Chicago  and  Erie 
Railroad  Company  for  an  Order  Apportioning  the  Cost  of  Main- 
tenance and  Operation  of  an  Interlocker  at  the  Intersection  of  Its 
Railroad  With  That  of  The  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  at  Kenton,  Ohio. 

* 

Finding  By  the  Commission 


(Dated  January  6,  1919) 

The  record  made  upon  the  hearing  of  this  matter  shows,  page 
4,  that  the  interlocker  is  already  installed  and  that  the  only  dis- 
pute is  as  to  a  division  of  the  cost  of  maintenance  and  operation. 

Considerable  testimony  was  afforded  as.  to  the  functions  of 
each  road  at  this  crossing ;  but  the  statute  gives  the  commission  no 
discretion  in  the  matter  of  apportioning  such  expense.  This  stat- 
ute, Section  598,  G.  C,  provides 

"The  maintenance  and  operation  thereof  shall  be  appor- 
tioned equally  between  the  railroads  by  the  commission." 
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The  commission  has  no  power  to  exercise  any  discretion  in  the 
matter.  The  statute  might  as  well  have  declared  that  the  expense 
should  be  so  divided  without  any  action  by  the  commission. 

It  is  claimed  by  The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  that  it  has  a  contract  which  relieves  it  of 
the  burden  of  paying  half  the  cost  of  maintenance  and  operation 
of  this  interlocker.  If  so,  that  is  a  matter  for  the  courts,  and  not 
for  this  commission. 

An  order  will  enter  accordingly. 


This  matter  came  on  to  be  heard  upon  the  application  of  Chi- 
cago and  Erie  Railroad  Company  asking  that  the  commission  ap- 
portion the  expense  of  maintaining  and  operating  the  interlocking 
plant  provided  by  said  applicant  at  the  point  where  its  tracks  in- 
tersect, at  common  grade,  the  tracks  of  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company,  in  Kenton,  Hardin  County 
Ohio;  the  answer  of  the  respondent,  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company,  alleging  the  existence  of 
certain  contractual  obligations  which  relieve  it  of  the  obligations 
imposed  by  statute  with  respect  to  the  maintenance  and  operation 
of  said  interlocking  plant ;  the  evidence  and  exhibits,  and  was  ar- 
gued by  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  without  presuming  to  pass  upon  the  validity  of  the 
contracts  presented  by  respondent,  the  commission  finds  that,  under 
the  provisions  of  Section  508,  General  Code  of  Ohio,  the  cost  of 
maintaining  and  operating  an  interlocking  plant,  so  provided  as 
aforesaid,  should  be  apportioned  equally  between  the  railroads.  It 
is,  therefore, 

Ordered,  That  the  cost  of  maintaining  and  operating  the  in- 
terlocking plant  at  the  crossing  of  the  tracks  of  Chicago  and  Erie 
Railroad  Company  and  the  tracks  of  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company  at  Kenton,  Hardin  County, 
Ohio,  be,  and  hereby  it  is  apportioned  one-half  (fifty  percentum) 
to  each  of  said  companies. 

No.  1528 — The  Timken  Roller  Bearing  Company,  Complainant,  vs. 
The  Central  Power  Company,  Defendant.    Finding  on  Motion. 


By  the  Commission. 

The  defendant  in  the  above  case  has  filed  a  motion  requesting 
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an  order  of  the  Commission  requiring  the  complainant  to  separate 
its  complaints  in  such  a  manner  as  will  permit  separate  proceed- 
ings, and  separate  orders. 

This  Commission  has  already  decided,  in  the  case  of  The  Vil- 
lage of  Oberlin  vs.  The  Oberlin  Gas  and  Electric  Company  et  al., 
that  a  contract  between  a  utility  and  a  consumer  for  a  specified 
rate  to  be  extended  over  a  period  of  years  is  voidable ;  and  that  any 
rate  contracted  for  in  this  manner  is  subject  to  changes  which  may 
thereafter  be  lawfully  made  in  the  schedule  of  the  utility  on  file 
with  such  Commission.  So  that  there  is  no  question  growing  out 
of  the  contract  alluded  to  in  the  complaint  which  will  be  considered 
by  the  Commission. 

That  being  so,  with  this  feature  eliminated,  the  complaint 
amounts  to  a  challenge  of  the  reasonableness  of  the  rates  contained 
in  the  schedule  now  in  effect ;  a  complaint  against  the  adequacy  of 
the  service;  and  a  charge  of  discrimination. 

We  see  no  reason  why  there  should  be  three  separate  hearings 
on  these  complaints.  It  would  only  increase  and,  in  some  respects, 
duplicate  the  record  and  consume  time.  They  can  and  should  be 
heard  together.  But  we  think  the  charge  of  discrimination  should 
be  more  specifically  set  out.  When  was  the  discrimination  com- 
plained of  practiced  and  in  whose  favor?  These  are  things  which 
the  defendant  is  entitled  to  know  in  order  that  it  may  have  an  op- 
portunity to  prepare  its  defense. 

The  motion  will  be  overruled ;  but  the  complainant  will  be  re- 
quired to  amend  its  complaint  and  set  forth  fully  the  particulars  of 
the  discrimination  complained  of. 

An  order  will  enter  accordingly. 


CALENDAR. 

January  17 — 

9:30  a.  m. — Conference  with  Monongahela  Valley  Traction  Co. 

January  22 — 

1:30  p.  m.— Cincinnati  &  Dayton   Traction  Co.  vs.  National   Cash 
Register  Co. 


ATTORNEY  GENERAL 


Where  an  Employer  is  Carrying  Its  Own  Workman's  Compensation 
Insurance  and  An  Employe  of  Such  Employer  is  Killed  in  the 
Course  of  His  Employment,  and  the  Dependents  of  Such  Deceased 
Bring  An  Action  for  Damages  on  Account  of  Negligence  Against 
Such  Employer  on  Account  of  Such  Death  and  Settlement  Made, 
Held — 1st,  The  Industrial  Commission  May  Investigate  and  De- 
termine Whether  the  Proper  Amount  of  Compensation  Was  Paid 
for  the  Purpose  Only  of  Making  Up  Its  Mind  Whether  or  Not  the 
Employer  Has  Complied  With  the  Rules  of  the  Commission  as 
Bearing  Upon  Its  Fitness  to  Continue  as  a  Self  Insurer;  2nd, 
The  Industrial  Commission  May  Not  In  Any  Sense  Determine 
the  Amount  of  Compensation  in  Such  Case  Nor  May  It  MaMke 
Any  Order  Requiring  the  Payment  of  Any  Amount  of  Compen- 
sation Unless  the  Dependents  of  the  Killed  Employe  File  An  Ap- 
plication Under  Section  27  of  the  Workmen's  Compensation  Act 
for  Such  Purpose,  but  the  Commission  May  Require  the  Payment 
of  Proper  Compensation  in  any  Given  Case  in  which  Such  Ap- 
plication Has  Been  Made  Under  Section  27  as  a  Guarantee  of 
Trust-worthiness  Under  Section  22  of  the  Act  and  as  a  Condition 
of  Being  Allowed  to  Continue  as  a  Self  Insurer  Under  the  Terms 
of  That  Section. 


No.  1654— (Opinion  Dated  December  31,  1918) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  I  am  in  receipt  of  your  letter  of  recent  date  with 
respect  to  the  above  entitled  claim,  which  raises  a  question  of  gen- 
eral importance  as  shown  by  the  following  quotation  from  your 
letter: 

"The  facts  in  this  case  are  that  one  Dan  O'Brien  was 
killed  while  in  the  course  of  his  employment  with  The  Warren 
City  Tank  and  Boiler  Company,  January  26,  1916.  At  the 
time  of  his  death  he  was  earning  a  weekly  wage  of  $13.50.  He 
was  25  years  of  age  and  unmarried.  The  employer  had  elect- 
ed to  carry  its  own  insurance  under  the  provisions  of  Section 
22  of  the  Compensation  Law. 

The  employing  company  filed  a  first  notice  of  death,  our 
Form  C-51,  February  9,  1916.  Deceased's  mother  as  adminis- 
tratrix of  his  estate  filed  a  civil  action  for  damages   in  the 
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Court  of  Common  Pleas  of  Trumbull  County,  Ohio,  April  8, 
1916,  alleging  that  deceased's  death  had  been  caused  by  the 
negligence  of  the  employing  company  and  that  she  and  de- 
ceased's father  had  been  damaged  in  the  sum  of  $20,000.00. 
The  employer  filed  a  motion  to  require  plaintiff  to  make  the 
petition  more  definite  and  certain.  The  motion  was  overruled 
by  the  court  and  the  employer  given  leave  to  answer,  but  no 
answer  was  filed. 

The  Commission  received  from  the  employer  a  final  re- 
port of  accident,  our  Form  C-61,  February  28,  1918,  the  only 
statement  being: 

"The  widow  (apparently  meaning  the  mother)  of  the 

deceased  refused  to  accept  compensation  and  brought  suit 

against  the  employer.' 

The  employer  further  provided  the  information  that  the 

civil  action  for  damages  above  mentioned  was  terminated  by 

the  jury  returning  a  verdict  against  the  employer  in  the  sum 

of  $1050.00.    This  amount,  we  may  assume,  was  paid  by  the 

employer. 

The  'Final  Report  of  Accident  and  Payment',  our  Form 
C-51,  was  presented  to  the  Commission  for  its  approval  under 
the  practice  prescribed  by  Rule  14  of  the  rules  of  the  Commis- 
sion applicable  to  claims  arising  under  the  provision  appli- 
cable to  claims  arising  under  the  provisions  of  Section  22  of 
the  Compensation  Law,  which  is  as  follows : 

'Upon  receipt  of  Final  Report,  as  provided  for  in  Rule 
13  thereof  the  same  shall  be  examined  and  if  found  to  pro- 
vide for  the  payment  of  compensation,  etc.,  in  accordance 
with  the  provisions  of  the  Compensation  Act,  the  award 
shown  therein  shall  be  approved  by  the  Commission. 

In  event  the  award  shown  on  said  Final  Report  is  not 
in  accord  with  the  provisions  of  said  Act,  notice  of  such 
fact  shall  be  given  to  the  employer  forthwith,  and  it  shall 
be  the  duty  of  such  employer  to   immediately    pay    such 
award  as  may  be  indicated  by  said  notice  and  to  file  cor- 
rected Final  Report. 
During  the  Commission's  consideration  of  the  final  re- 
port, it  is  apparent  that  no  means  had  been  provided  for  de- 
termining whether  deceased's  dependents  had  received  com- 
pensation equal  to  that  provided  by  the  terms   of  the   Com- 
pensation Act,  and  the  question  arose  whether  the  Commis- 
sion, in  view  of  the  civil  action  for  damages,  had  jurisdiction 
to  investigate  and  determine  whether  the  proper  amount  of 
compensation  had  been  paid,  and  whether  it  could  lawfully 
make  an  order  requiring  payment  of  the  proper  amount   of 
compensation.    It  was  upon  this  question  that  your  opinion 
was  requested. 

You  may  assume  that  the  civil  action  above  mentioned 
was  founded  merely  upon  negligence,  and  did  not  involve  the 
violation  of  a  lawful  requirement  pertaining  to  the  safety  of 
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employes;  also,  that  there  was  no  allegation  that  deceased's 
injury  was  occasioned  by  the  wilful  act  of  the  employer  or 
any  of  its  agents. 

Your  opinion  will  be  of  assistance  to  the  Commission  not 
only  in  the  above  entitled  case,  but  also  in  several  others  in- 
volving the  same  question." 

You  really  ask  two  questions:  First,  as  to  whether  the  com- 
mission has  jurisdiction  to  investigate  and  determine  whether  or 
not  in  the  case  mentioned  a  proper  amount  of  compensation  had 
been  paid;  and,  second,  whether  the  commission  could  lawfully 
made  an  order  requiring  payment  of  the  proper  amount  of  com- 
pensation. In  my  opinion  the  commission  is  without  jurisdiction 
on  its  own  motion  to  inquire  into  the  payments  made  by  a  self -in- 
surer to  his  injured  and  dependents  of  his  killed  employes,  or  to 
make  an  effective  order  compelling  the  payment  of  the  proper  com- 
pensation in  such  cases  except  for  the  purpose  of  determining 

whether  or  not  the  self-insurer  should  be  allowed  the  privilege  of 
self -insurance  for  the  next  premium  paying  period,  and  perhaps  as 

a  condition  of  his  being  allowed  such  privilege. 

It  is  true  that  under  Section  1465-72,  General  Code,  it  is  the 

plain  duty    of  such  self -insurer  to  "pay  to  such  injured  employes, 

or  to  the  dependents  of  employes  who  have  been  killed  in  the  course 

of  their  employment,    *    *    the  compensation    *    *    *    as  would 

have  been  paid  and  furnished  by  virtue  of  this  act  under  a  similar 

state  of  facts,  by  the  state  liability  board  of  awards  out  of  the  state 

insurance  fund,  in  case  said  employer  has  paid  the  premium    *    * 

into  said  fund."    But  while  the  duty  exists,  it  does  not  therefore 

follow  that  the  industrial  commission,  as  the  state  liability  board  of 

awards,  has  any  right  or  power  to  see  that  it  is  discharged.    The 

law  might  provide  other  means  of  securing  the  performance  of  this 

duty  than  through  agency  of  the  industrial  commission.    Therefore 

we  must  look  elsewhere  in  the  act  to  find  just  what  function  is  to 

be  performed  by  the  commission  in  case  this  duty  is  not  properly 

discharged.    I  find  full  provision  on  this  subject  in  Section  1465-74 

of  the  General  Code,  which  provides  in  part  as  follows : 

"  *  *  *  any  employe  whose  employer  has  elected  to  pay 
compensation  to  his  injured,  or  to  the  dependents  of  his  killed 
employes  in  accordance  with  the  provisions  of  section  twenty- 
two  hereof  (Sec  1465-69  G.  C.  supra),  may  in  the  event  of 
the  failure  to  so  pay  such  compensation  or  furnish  such  medi- 
cal, surgical,  nursing  and  hospital  services  and  attention  or 
funeral  expenses,  file  his  application  with  the  state  liability 
board  of  awards  for  the  purpose  of  having  the  amount  of  such 
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compensation  and  such  medical,  surgical,  nursing  and  hos- 
pital services  and  attention  or  funeral  expenses  determined; 
and  thereupon  like  proceedings  shall  be  had  before  the  board 
and  with  like  effect  as  hereinbefore  provided"  (with  respect 
to  the  case  of  employers  who  fail  to  comply  in  any  respect 
with  the  provisions  of  the  Workmen's  Compensation  Act  and 
elections  by  their  employes  to  secure  compensation  in  lieu  of 
damages) . 

"And  the  same  liability  board  of  awards  shall  adopt  and 
publish  rules  and  regulations  governing  the  procedure  before 
the  board  provided  in  this  section,  and  shall  prescribe  forms 
of  notices  and  the  mode  and  manner  of  serving  the  same  in 

all  claims  for  compensation  arising  under  this  section.  *  *." 

■ 

This  provision  makes  it  reasonably  clear  that  the  relation,  so 
to  speak,  of  the  industrial  commission  to  the  self -insuring  employer 
is  ex&ctly  the  same  with  respect  to  the  enforcement  of  the  payment 
of  proper  compensation  as  is  its  relation  to  the  non-insuring  em- 
ployer; that  is  to  say,  in  a  single  section — popularly  called  Section 
27 — the  industrial  commission  is  authorized  to  proceed  in  exactly 
the  same  way  in  the  case  of  an  employe  of  a  non-insuring  employer 
who  has  elected  to  claim  compensation  instead  of  damages  and  in 
the  case  of  an  employe  of  a  self -insuring  employer  who  complains 
that  such  employer  has  not  paid  the  proper  compensation. 

If  it  were  the  duty  or  the  power  of  the  industrial  commission 
to  act  on  its  own  motion  in  such  cases  upon  receipt  of  the  accident 
reports  and  final  reports  prescribed  by  its  rules,  there  would  be  no 
necessity  for  any  such  provision  as  that  last  above  quoted.    The 
fact  that  there  is  such  a  provision  in  the  statute  is  evidence  enough 
to  satisfy  me  that  the  legislature  did  not  intend  that  the  industrial 
commission  should  have  any  such  power  as  your  question  seems  to 
assume  that  it  has.    In  fact,  we  are  dealing  with  a  statute  which 
confers  a  species  of  administrative  jurisdiction  upon  the  industrial 
commission,  which  is  the  creature  of  statute;  that  is  to  say,  we 
have  in  the  latter  part  of  Section  27  a  grant  of  power  to  the  indus- 
trial commission,  to  make  an  order  which  shall  affect  the  legal  rights 
and  pecuniary  interests  of  a  citizen.     Statutes  containing  such 
grants  of  power  are  peculiarly  subject  to  the  operation  of  the  rule 
of  construction  to  the  effect  that  the  expression  of  one  thing  is  the 
exclusion  of  all  others.    Hence  I  am  clearly  of  the  opinion  that  the 
only  way  in  which  the  industrial  commission  can  directly  enforce 
the  payment  of  the  proper  compensation  by  a  self-insuring  em- 
ployer is  upon  application  of  the  injured  employe  or  his  dependents. 
So  that  if  the  self-insuring  employer  should  make  a  settlement  with. 
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the  injured  employe  or  his  dependents  whereby  they  were  to  re- 
ceive a  lesser  amount  than  the  proper  compensation  which  it  is  the 
duty  of  the  employer  to  pay  in  such  case,  and  the  employe  or  his 
dependents,  as  the  case  might  be,  should  be  satisfied  with  such  set- 
tlement and  take  no  steps  to  complain  thereof  by  application  to  the 
industrial  commission,  that  would  be  the  end  of  the  matter  so  far 
as  the  payment  of  compensation  in  that  case  were  concerned.  It 
would  simply  be  no  concern  of  the  industrial  commission  that  due 
compensation  had  not  been  paid. 

In  arriving  at  this  conclusion  I  have  not  been  unmindful  of  the 
broad  power  of  the  industrial  commission  to  adopt  rules  to  govern 
it  in  the  administration  of  the  Workmen's  Compensation  Act.  For 
example,  I  have  noted  Section  1465-44  giving  to  the  commission  the 
authority,  among  other  things,  to  adopt  rules  governing  the  nature 
and  extent  of  the  proofs  and  evidences,  etc.,  to  establish  the  right 
to  benefits  from  the  state  insurance  fund  and  the  forms  of  appli- 
cation of  those  claiming  to  be  entitled  to  benefits  or  compensation 
from  the  state  insurance  fund.  Admitting  that  the  phrase  "the 
state  insurance  fund"  is  broad  enough  to  include  the  bond  liability 
of  self -insurers — a  conclusion  apparently  reached  by  the  supreme 
court  in  a  recent  case  involving  the  interpretation  of  a  like  phrase 
which  occurs  in  Section  1465-90  of  the  General  Code — yet  the  au- 
thority to  adopt  rules  found  in  Section  1465-44  extends  only  to  the 
regulation  of  the  nature  and  extent  of  proof  to  establish  the  right 
to  benefits  and  the  regulation  of  the  forms  of  application,  etc.  It 
does  not  extend  to  the  adoption  of  a  rule  by  which  the  industrial 
commission  might  confer  upon  itself  power  to  intervene  in  a  mat- 
ter which  under  the  statutes  might  be  no  concern  of  its. 

So  also  with  respect  to  Section  1465-55  which  gives  to  the  state 

liability  board  of  awards  the  power  to 

"adopt  rules  and  regulations  with  respect  to  the  collection, 
maintenance  and  disbursement  of  the  state  insurance  fund." 

I  find  it  impossible  to  accept  the  principle  of  the  decision  of  the 
supreme  court  to  which  I  have  referred  as  applicable  to  the  inter- 
pretation of  this  section.  Obviously  the  phrase  "state  insurance 
fund"  here  used  is  a  thing  that  is  to  be  collected,  maintained  and 
disbursed.  It  must  refer  to  the  fund  that  is  to  be  the  custody 
of  the  treasurer  of  the  state  subject  to  disbursement  on  voucher, 
etc. — something  that  is  to  be  collected  before  it  is  to  be  disbursed. 
Especially  in  view  of  the  express  provision  of  section  27  and  the 
operation  of  the  principle  of  statutory  interpretation  which  I  have 
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mentioned  in  connection  with  that  express  provision,  I  can  reach 
no  other  conclusion  than  that  section  1465-55  does  not  confer  upon 
the  commission  authority  to  take  any  active  steps  directly  to  force 
a  self -insuring  employer  to  pay  the  proper  compensation  to  his 
employe. 

I  do  not  find  in  the  statute  any  other  provision  authorizing  the 
adoption  of  rules  such  as  your  Rule  14  as  you  have  quoted  it,  ex- 
cepting the  specific  onp  which  you  apparently  cite  as  authority  for 
the  adoption  of  the  rule,  viz:  section  1465-69  G.  C.  (section  22  of 
the  act).     That  section  provides,  in  part  as  follows: 

«  *  *  *  QUCYi  employers  who  will  abide  by  the  rules  of 
the  state  liability  board  of  awards  and  as  may  be  of  sufficient 
financial  ability  or  credit  to  render  certain  the  payment  of 
compensation  to  injured  employes  or  to  the  dependents  of 
killed  employes,  and  the  furnishing  of  medical,  surgical, 
nursing  and  hospital  attention  and  services  and  medicines, 
and  funeral  expenses  equal  to  or  greater  than  is  provided  for 
in  this  act,  *  *  may,  upon  a  finding  of  such  facts  by  the 
state  liability  board  of  awards  elect  to  pay  individually  *  *  * 
such  compensation,  and  furnish  such  medical,  surgical,  nurs- 
ing and  hospital  services  and  attention  and  funeral  expenses 
directly  to  such  injured  or  the  dependents  of  such  killed  em- 
ployes; *  *  *  and  said  board  shall  make  and  publish  rules 
and  regulations  governing  the  mode  and  manner  of  making 
application  and  the  nature  and  extent  of  the  proof  required  to 
justify  such  finding  of  facts  by  the  board  as  to  permit  such 
election  *  *  *  one  of  which  rules  shall  provide  that  all  em- 
ployers selecting  directly  to  compensate  their  injured  and 
the  dependents  of  their  killed  employes  as  hereinbefore  pro- 
vided, shall  pay  into  the  state  insurance  fund  such  amount  or 
amounts  as  are  required  to  be  credited  to  the  surplus  *  *  *." 

In  connection  with  this  section  it  is  to  be  observed  that  the 
rules  and  regulations  which  the  board  is  to  make  are  to  govern  the 
mode  and  manner  of  making  application  for  permission  to  carry 
one's  own  insurance  and  the  nature  and  extent  of  the  proof  re- 
quired to  justify  a  finding  of  facts  by  the  board  so  as  to  permit 
such  election.  Your  Rule  14,  if  it  is  to  be  justified  at  all,  can  only 
be  supported  as  a  means  of  advising  the  commission  as  to  the  de- 
gree to  which  self -insurers  are  following  the  law.  The  only  action 
the  commission  can  take  under  section  22  is  to  refuse  to  the  em- 
ployer the  privilege  of  electing  to  carry  his  own  insurance. 

In  view  of  the  conclusions  which  I  have  previously  expressed, 
I  have  not  gone  into  the  interesting  question  respecting  the  situa- 
tion of  the  dependents  of  the  killed  employe  in  the  case  inquired 
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about  should  they  decide  to  apply  to  the  Industrial  Commission 
under  section  27 ;  nor  have  I  considered  the  question  as  to  whether 
such  conduct  on  the  part  of  the  employer  and  the  dependents  as  is 
described  in  your  letter  would  amount  to  such  a  violation  of  the 
spirit  of  the  law  as  to  enable  the  commission  to  find  as  a  fact  that 
the  employer  in  question  is  not  of  "sufficient  financial  ability  or 
credit  to  render  certain  the  payment  of  compensation  to  injured 
employes,  etc/',  or  is  not  one  who  "will  abide  by  the  rules  of  the 
state  liability  board  of  awards."  I  may  say,  however,  that  I  in- 
terpret the  phrase  last  quoted  rather  liberally  and,  as  previously 
intimated,  I  have  no  hesitancy  in  advising  the  Industrial  Commis- 
sion that  any  employer  who  by  any  scheme  of  overreaching  might 
evince  a  disposition  to  avoid  the  payment  of  proper  compensation 
might  lawfully  be  denied  the  privilege  of  carrying  his  own  in- 
surance for  the  succeeding  premium  paying  period. 

If  the  commission  wishes  further  advice  on  this  feature  of  the 
question  I  should  be  glad  to  give  it.  I  stop  here,  however,  because 
I  desire  to  make  it  clear  that  in  my  opinion  Rule  14  of  the  commis- 
sion governing  self-insuring  employers,  if  intended  to  enable  the 
commission  directly  to  compel  a  self-insuring  employer  to  pay  the 
proper  amount  of  compensation  in  each  case  without  any  applica- 
tion being  made  to  the  commission  under  section  27  by  the  em- 
ploye or  his  dependents,  is  illegal  and  void  under  the  statutes  as 
they  now  exist.  This  conclusion  leads  to  the  following  answers  to 
your  specific  questions: 

(1)  The  commission  may  investigate  and  determine  whether 
the  proper  amount  of  compensation  was  paid  in  this  case  for  the 
purpose  only  of  making  up  its  mind  whether  or  not  the  employer 
has  complied  with  the  rules  of  the  commission,  as  bearing  upon  its 
fitness  to  continue  as  a  self -insurer. 

(2)  The  commission  may  not  in  any  real  sense  determine  the 
amount  of  compensation  in  this  case,  nor  may  it  make  any  order 
requiring  the  payment  of  any  amount  of  compensation  unless  the 
dependents  of  the  killed  employe  file  an  application  under  section 
27  of  the  Workmen's  Compensation  Act  for  this  purpose ;  but  the 
commission  may,  in  my  opinion,  require  the  payment  of  proper 
compensation  in  any  given  case  in  which  no  application  has  been 
made  under  section  27  as  a  guarantee  of  trustworthiness  under 
section  22  of  the  act,  and  hence  as  a  condition  of  being  allowed  to 
continue  as  a  self-insurer  under  the  terms  of  that  section.  As  to 
whether  or  not  such  an  order  ought  to  be  made  in  the  case  inquired 
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about  I  express  no  opinion,  but  shall  be  glad  to  consider  this  point 
if  advised  that  the  commission  would  make  such  an  order  for  such 
a  purpose. 


AH  Municipal  Corporations,  Non-Charter  as  well  as  Charter,  Have 
Power  to  Own  and  Operate  any  Public  Utility  'the  Product  or 
Service  of  Which  is  to  be  Supplied  to  the  Municipality  or  its  In- 
habitants."— Although  the  Authority  to  Issue  Bonds  Conferred 
by  Amended  Section  3939  of  the  General  Code,  for  the  Purpose  of 
Installing  and  Operating  a  Municipal  Ice  Plant  May  not  be  in  and 
of  Itself  Sufficient  Authority  in  Non-Charter  Municipalities  for 
the  Erection  and  Operation  of  a  Municipal  Ice  Plant,  This  Au- 
thority May  be  Coupled  up  With  the  Grant  of  Authority  in  the 
Above  Quoted  Sections  of  the  Home  Rule  Amendment  to  the  Con- 
stitution in  Such  Manner  as  to  Give  Color  of  Authority  to  a  Mu- 
nicipal Corporation,  not  Only  to  Issue  Bonds  for  the  Purpose, 
but  Also  to  Undertake  the  Enterprise  of  Operating  a  Municipal 
Ice  Plant  as  a  Public  Utility;  and  the  Ultimate  Question  as  to 
Whether  or  not  a  Municipal  Ice  Plant  is  a  Public  Utility  Should 
at  This  Time,  in  View  of  the  Legislative  Action  in  the  Amend- 
ment of  Section  3939,  be  Regarded  as  a  Doubtful  Constitutional 
Question  Which  Should  Be  Resolved  by  the  Administrative  Of- 
ficers of  the  State  in  Favor  of  the  Constitutionality  of  the  Stat- 
ute and  the  Existence  of  the  Power. 


No.  1607— (Opinion  Dated  December  13,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:    I  beg  to  acknowledge  receipt  of  your  letter  of 

November  2nd,  requesting  my  opinion  as  follows : 

"Under  paragraph  27  of  Section  3939  of  the  General  Code, 
as  amended,  107  O.  L.,  553,  a  municipality  may  issue  bonds  for 
installing  and  operating  a  municipal  ice  plant.    We  know  or 
no  other  authority  of  law  for  the  construction  and  operation 
of  a  municipal  ice  plant. 

Question:  Is  the  authority  to  issue  bonds  sufficient  au- 
thority in  non-charter  municipalities  for  the  erection  and  oper- 
ation of  municipal  ice  plants  ?" 

As  you  say,  there  is  nothing  in  the  General  Code  relating  to 
the  powers  of  municipal  corporations  generally  which  authorizes 
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such  a  municipal  corporation  to  own  and  operate  a  municipal  ice 
plant. 

If  the  Municipal  Code  were  the  sole  source  of  the  authority 
of  a  municipal  corporation  in  this  regard  I  should  feel  grave  doubt 
as  to  whether  the  mere  grant  of  power  to  issue  bonds  for  the  pur 
pose  of  constructing  an  ice  plant  would  be  sufficient  to  authorize 
a  municipality  to  embark  in  such  an  enterprise. 

However,  under  the  present  constitution  of  this  state  the  au- 
thority of  a  municipal  corporation  to  own  and  operate  a  public 
utility  is  not  limited  to  that  granted  by  the  legislature,  but  is  found 
in  Article  XVIII.  Sections  4,  5  and  6,  as  follows : 

"Section  4.  Any  municipality  may  acquire,  construct, 
own,  lease  and  operate  within  or  without  its  corporate  limits, 
any  public  utility  the  product  or  service  of  which  is  or  is  to  be 
supplied  to  the  municipality  or  its  inhabitants,  and  may  con- 
tract with  others  for  any  such  product  or  service.  The  ac- 
quisition of  any  such  public  utility  may  be  by  condemnation 
or  otherwise,  and  a  municipality  may  acquire  thereby  the  use 
of,  or  full  title  to,  the  property  and  franchise  of  any  company 
or  person  supplying  to  the  municipality  or  its  inhabitants  the 
service  or  product  of  any  such  utility." 

"Section  5.  Any  municipality  proceeding  to  acquire,  con- 
struct, own,  lease  or  operate  a  public  utility,  or  to  contract 
with  any  person  or  company  therefore,  shall  act  by  ordinance 
and  no  such  ordinance  shall  take  effect  until  after  30  days 
from  its  passage.  If  within  said  30  days  a  petition  signed  by 
10  per  centum  of  the  electors  of  the  municipality  shall  be  filed 
with  the  executive  authority  thereof  demanding  a  referendum 
on  such  ordinance  it  shall  not  take  effect  until  submitted  to  the 
electors  and  approved  by  a  majority  of  these  voting  thereon. 
The  submission  of  any  such-  question  shall  be  governed  by  all 
the  provisions  of  Section  8  of  this  article  as  to  the  submission 
of  the  question  of  choosing  a  charter  commission." 

"Section  6.  Any  municipality,  owning  or  operating  a  pub- 
lic utility  for  the  purpose  of  supplying  the  service  or  product 
thereof  to  the  municipality  or  its  inhabitants,  may  also  sell 
and  deliver  to  others  any  transportation  service  of  such  utility 
and  the  surplus  product  of  any  other  utility  in  an  amount  not 
exceeding  in  either  case  50  per  centum  of  the  total  service  or 
product  supplied  by  such  utility  within  the  municipality." 

In  this  connection  Section  12  of  the  same  article  provides  as 
follows : 

"Any.  municipality  which  acquires,  constructs  or  extends 
any  public  utility  and  desires  to  raise  money  for  such  purposes 
may  issue  mortgage  bonds  therefor  beyond  the  general  limit 
of  bonded  indebtedness  prescribed  by  law ;  provided  that  such 
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mortgage  bonds  issued  beyond  the  general  limit  of  bonded  in- 
debtedness prescribed  by  law  shall  not  impose  any  liability 
upon  such  municipality  but  shall  be  secured  only  upon  the 
property  and  revenues  of  such  public  utility,  including  a  fran- 
chise stating  the  terms  upon  which,  in  case  of  foreclosure,  the 
purchaser  may  operate  the  same,  which  franchise  shall  in  no 
case  extend  for  a  longer  period  than  20  years  from  the  date  of 
the  sale  of  such  utility  and  franchise  on  foreclosure/' 

The  reference  in  Section  12  to  the  authority  of  any  municipal- 
ity to  issue  mortgage  bonds  is  clearly  not  intended  to  exclude  the 
issuance  of  general  tax  bonds  as  a  means  of  acquiring,  construct- 
ing or  extending  a  public  utility.  On  the  contrary,  it  is  clearly  inti- 
mated in  Section  12  that  the  mortgage  bonds  may  be  in  addition  to 
bonds  which  are  subject  to  the  "general  limit  of  bonded  indebted 
ness  prescribed  by  law." 

The  above  quoted  provisions  of  the  Home  Rule  Amendment 

are,  in  my  opinion,  self-executing  and  apply  to  all  municipalities. 

As  much  was  clearly  intimated  in  the  leading  case  on  the  subject  of 

the  Home  Rule  Amendment,  which  is  State  ex  rel.  v.  Lynch,  88 

O.  S.,  71.    In  the  leading  opinion  of  Shauck,  C.  J.,  in  that  case  I  find 

the  following  language:  (p.  97) 

"Among  those  who  had  attentively  studied  the  functions 
of  written  constitutions  it  was  accepted  as  a  sound  proposition 
that  a  municipality  might  own  and  operate  only  such  utilities 
as  it  used  in  its  municipal  operations.  Those  who  are  responsi- 
ble for  this  amendment  were  aware  that  no  enlargement  of 
that  capacity  was  denoted  by  the  provisions  of  the  third  sec- 
tion that  'municipalities  shall  have  authority  to  exercise  all 
powers  of  local  self-government/  and,  therefore,  they  em- 
ployed the  express  language  of  the  latter  section  of  the  article 
to  confer  that  capacity  with  respect  to  other  utilities.  *  *   *" 

In  other  words,  Judge  Shauck  intimated,  if  he  did  not  ex- 
pressly hold,  in  this  passage  from  his  opinion  that  the  capacity  to 
own  and  operate  public  utilities  was  conferred  upon  all  municipal 
corporations  by  "the  latter  section  of  the  article,"  by  which  he 
meant  of  course,  Section  4. 

I  think  it  is  clear,  therefore,  that  all  municipal  corporations, 
non-charter  as  well  as  chartered,  have  power  to  own  and  operate 
any  public  utility  "the  product  or  service  of  which  is  to  be  supplied 
to  the  municipality  or  its  inhabitants." 

Of  course,  this  conclusion  still  leaves  open  the  question  as  to 
whether  or  not  a  municipal  ice  plant  is  a  "public  utility."  This 
question  is  by  no  means  easy  of  solution  in  the  present  confused 
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state  of  the  law  on  this  vexed  subject.  If  we  go  back  to  the  time 
honored  test  of  natural  monopoly,  that  is,  the  existence  of  natural 
restrictions  respecting  production  or  distribution  of  a  product  or 
service,  we  would  still  be  left  in  doubt,  for  there  would  seem  to  be 
no  natural  restriction  upon  the  distribution  of  ice  at  least,  such  dis- 
trioution  being  made  by  wagons,  nor  would  there  seem  to  be  any 
natural  limitation  upon  the  production  of  artificial  ice  as  any  one 
who  has  the  necessary  capital  may  construct  and  operate  an  ice 
plant.  The  furnishing  of  artificial  ice  would  therefore  be  brought 
with  difficulty  within  the  same  category  as  the  furnishing  of  elec- 
tric current,  gas,  street  car  service,  water,  and  the  like,  with  re- 
spect to  all  of  which  there  are  natural  limitations  tending  to  a 
monopoly  either  upon  the  process  of  production  as  in  the  case  oi 
natural  gas  or  in  the  process  of  distribution  or  direct  rendition  of 
the  service  as  in  the  case  of  all  of  those  enumerated.  However,  I 
am  not  prepared  to  say  that  a  court  would  necessarily  adhere 
strictly  to  the  strict  test  of  what  constitutes  a  public  utility  which 
I  have  just  suggested. 

On  the  other  hand  we  find  that  the  legislature  has  actually  con- 
ferred upon  municipalities  the  power  to  issue  bonds  for  this  pur- 
pose. This  must  be  taken  as  a  legislative  determination  to  the  ef- 
fect that  a  municipal  ice  plant  does  constitute  a  public  utility ;  for 
it  must  be  presumed  that  the  legislature  in  granting  the  power  to 
issue  bonds  either  determined  or  took  it  for  granted  that  a  munici- 
pal corporation  having  the  power  to  own  and  operate  a  public  util- 
ity would  be  thereby  authorized  to  own  and  operate  a  municipal  ice 
plant. 

In  this  state  of  legislation  I  would  advise  that  it  would  be  im- 
proper for  the  Bureau  of  Inspection  and  Supervision  of  Public  Of- 
fices or  any  other  state  authority  to  question  the  power  of  a  mu- 
nicipal corporation  to  own  and  operate  an  ice  plant.  To  do  so  would 
be  to  question  the  constitutionality  of  the  act.  This  should  bo 
done,  in  my  judgment,  at  the  instance  of  some  taxpayer  or  other 
pecuniarily  interested  party.  As  for  myself,  I  would  prefer  not  to 
express  an  opinion  upon  the  question,  feeling  that  in  doubtful  cases 
it  is  the  duty  of  the  attorney  general  to  strive  to  uphold  the  con- 
stitutionality of  a  law  rather  than,  as  a  general  rule  a  least,  to  seek 
to  strike  it  down. 

1  answer  your  question,  therefore,  by  saying  that  although  the 
authority  to  issue  bonds  conferred  by  amended  Section  3939  of  the 
General  Code  for  the  purpose  of  installing  and  operating  a  munici- 
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pal  ice  plant  may  not  be  in  and  of  itself  sufficient  authority  in  non- 
charter  municipalities  for  the  erection  and  operation  of  a  municipal 
ice  plant,  this  authority  may  be  coupled  up  with  the  grant  of  au- 
thority in  the  above  quoted  sections  of  the  Home  Rule  Amendment 
to  the  constitution  in  such  manner  as  to  give  color  of  authority  to 
a  municipal  corporation,  not  only  to  issue  bonds  for  the  purpose, 
but  also  to  undertake  the  enterprise  of  operating  a  municipal  ice 
plant  as  a  public  utility;  and  that  the  ultimate  question  as  to 
whether  or  not  a  municipal  ice  plant  is  a  public  utility  should  at 
this  time,  in  view  of  the  legislative  action  in  the  amendment  of  Sec- 
tion 3939,  be  regarded  as  a  doubtful  constitutional  question  which 
should  be  resolved  by  the  administrative  officers  of  the  state  in 
favor  of  the  constitutionality  of  the  statute  and  the  existence  of 
the  power. 


The  Juvenile  Court  is  Expressly  Authorized  to  Commit  Children  to 
Children's  Homes  as  Well  as  to  Other  Institutions,  Whereas  the 
Comomn  Pleas  Court  in  the  Exercise  of  Divorce  Jurisdiction  is 
Not  Given  Such  Express  Authority.  Therefore  a  Common  Pleas 
Court  Exercising  Divorce  Jurisdiction  is  Without  Authority  to 
Commit  a  Child  to  a  Children's  Home.  However,  a  Child  May  be 
Placed  in  a  Children's  Home,  as  a  Result  of  a  Decree  of  Such  a 
Court.  The  Court  Acting  in  Personam  May  Order  the  Parties  to 
Take  Such  Steps  as  May  be  Necessary  to  Place  Such  Children  in  a 
Children's  Home,  or  Other  Institution  and  May  Enforce  Such  Or- 
der by  Proceedings  in  Contempt.  The  Court  in  Such  Case  Can 
Not  Compel  the  Trustees  of  the  Children's  Home  or  Those  in 
Charge  of  the  Other  Institutions  to  Accept  Such  Children. 


No.  1613— (Opinion  Dated  December  14,  1918.) 

Board  of  State  Charities,  Columbus,  Ohio. 

Gentlemen.    Some  time  ago  I  received  from  you  a  request  for 
opinion  in  the  following  language : 

"We  find  that  occasionally  a  judge  of  the  Common  Pleas 
Court  is  committing  dependent  children  to  a  county  children's 
home.  This  has  been  occurring  where  there  seems  to  be  a  des- 
ignation of  the  judge  of  the  Probate  Court  to  act  in  the  capac- 
ity of  judge  of  the  Juvenile  Court. 

"We  wish  to  inquire  whether  a  commitment  by  the  judge 
of  the  Common  Pleas  Court,  under  such  circumstances,  is  le- 
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gal,  and  if  the  superintendent  of  the  county  children's  home  is 
required  to  accept  such  commitments.  See  Section  1639  of  the 
General  Code." 

Section  1639  General  Code,  referred  to  in  your  letter,  relates 
to  the  exercise  of  the  juvenile  jurisdiction. 

Suspecting  the  possibility  of  misunderstanding,  I  later  request- 
ed specific  information  from  you  relative  to  the  facts  upon  which 
your  question-  was  based,  and  am  just  in  receipt  of  such  information 
in  the  form  of  abstracts  of  records  and  journal  entries  in  five  cases, 
as  follows : 

"Dryfuse  Case  No.  1 — Three  children.    Admitted  to 

County  Children's  home  March  3,  1916,  by  one  trustee 

upon  application  of  the  Associated  Charities  and  Juvenile  pro- 
bation officer.    Parents  separated,  mother  living  in  adultery. 

Later,  action  for  non-support  brought  by  trustees  of  Chil- 
dren's Home,  in  Common  Pleas  Court  against  father,  resident 

of  Seneca  County.    Man  indicted  by  grand  jury  of 

County,  April  9, 1917.  April  11, 1917,  defendant  pleaded  guilty 
for  non-support  of  children  and  court  fixed  bond  of  $500  and 
placed  order  of  $4  per  week  for  the  support  of  children,  a]>- 
pointing  a  guardian  as  trustee,  these  payments  to  be  continued 
until  each  child  attains  the  age  of  sixteen  years.  The  said 
trustee  was  further  ordered  to  pay  this  money  to  the  children's 
home. 

"Halliwell  Case,  No.  2 — Two  children,  admitted  to 

County  Children's  Home  April  20,  1917,  by  one  trustee 

upon  application  of  an  aunt.  Divorce  proceedings  in  court  De- 
cember, 1916,  were  dismissed,  male  children  being  given  to  an 
aunt  and  the  female  child  to  the  mother  of  the  defendant  who 
was  ordered  to  pay  for  the  support  of  the  children.  Order  fails 
to  state  how  much.  This  aunt  secured  the  admission  of  the 
boys  to  the  County  Home.  Father  later  voluntarily  agreed  to 
contribute  enough  through  the  clerk  of  the  court,  $4  a  week 
toward  the  support  of  his  boys. 

"Drake  Case,  No.  3— Two  boys,  placed  in 

County  Children's  Home  October  13,  1917,  by  order  of  Com- 
mon Pleas  judge,  with  order  on  father  to  pay  $2  a  week  for 
support,  with  a  further  order  that  if  he  was  not  able  to  pay,  he 
should  present  himself  to  the  home  and  the  matron  would  fur- 
nish him  with  work  to  do  to  the  extent  of  his  indebtedness. 
Matron  complained  that  she  could  not  tolerate  about  the  place, 
a  man  of  Mr.  Drake's  character  and  reputation  and  to  give  him 
work  would  be  impossible.  The  judge  therefore  secured  the 
placing  of  the  boys  in  family  homes. 

"Commitment  on  October  1,  1917  of  Common  Pleas  court 
of  the  boys,  Andrew  and  John  to County  Chil- 
dren's Home.    On  October  25,  1917,  custody  and  control  of 
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Common  Pleas  Court  released  in  this  case  in  favor  of  Juvenile 
Court. 

Neusbaum  Case,  No.  4^ Neusbaum  admitted  to 

County  Children's  Home  December  «10,  1912, 

by  trustee  on  application  of  mother ;  parents  separated.  Kid- 
napped from  Children's  Home  on  December  18, 1912  by  father. 
Later  divorce  trial,  court  ordered  child  to  live  With  mother,  and 
father  to  pay  support.  Mother  later  remarried,  later  sepa- 
rated ;  claims  she  could  not  keep  child  on  what  court  sent  to 
her;  child  admitted  to  Children's  Home  June  12,  1916,  as  a 
boarder.  Common  Pleas  judge  sent  for  father  and  requested 
him  to  make  provision  for  the  care  of  the  child  who  by  order 
of  court  was  on  July  6,  1918,  placed  out  in  family  home. 

Graham  Case,  No.  5 — Children  admitted  to  

County  Children's  Home  March  29,  1918,  on  order  Common 
Pleas  Judge.  After  divorce  proceedings  which  were  denied 
and  dismissed,  children  were  placed  in  Children's  Home  on 
court  order  with  charge  of  $8  per  week  toward  the  support  of 
the  children." 

I  observe  at  once  that  Cases  Nos.  1,  2,  and  4  do  not  answer  the 
description  set  forth  in  your  original  letter,  inasmuch  as  they  are 
not  commitments  at  all  but  in  each  of  them  the  children  were  ad- 
mitted on  application  to  the  trustees  of  the  home  under  favor  of 
Section  3089  or  Section  3090  of  the  General  Code.  No  such  question 
as  that  originally  submitted  by  you  is  therefore  even  remotely  raised 
in  these  cases. 

Turning  now  to  Cases  nos.  3  and  5,  I  find  that  the  following 
journal  entries  were  made : 

"Case  No.  3,  Drake  v.  Drake. — On  this  1st  day  of  October, 

1917,  it  appearing  to  the  court  that  the  defendant, 

Drake,  has  not  a  fit  place  to  keep  the  two  boys,  minor  children 
of  the  parties,  that  they  have  not  had  proper  care  or  schooling 
in  the  last  year,  at  least,  and  that  there  is  no  dependence  to  be 
placed  upon  the  defendant  that  he  will  be  able  to  take  proper 
care  of  them  or  send  them  regularly  to  school,  it  is  ordered 

that  the  said  children, and ,  be  committed 

to  the  County  Orphans'  Home  until  further 

order  herein,  and  that  the  defendant  contribute  to  their  main- 
tenance there  at  least  the  sum  of  two  ($2.00)  dollars  per  week 
in  advance." 

"On  this  25th  day  of  October,  1917  it  appearing  to  the 

court  that  the  children  of  the  parties  herein ,  are 

in  need  of  juvenile  jurisdiction  as  now  exercised  by  the  Juve- 
nile Court  of  this  county,  in  order  that  they  may  be  properly 
reared  and  educated  as  contemplated  by  the  statute  of  this 
state,  and  that  this  court  is  not  provided  with  the  proper  agen- 
cies to  that  end, 
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"It  is  ordered  that  the  custody  and  control  of  this  court 
be  released  in  favor  of  said  Juvenile  Court,  and  that  said  court 
be  requested  to  take  charge  of  said  children  and  make  such  or- 
der in  the  premises  as  may  seem  to  be  to  the  best  interest  of 
the  children." 

"Case  No.  5,  Graham  v.  Graham. — *  *  *  *  *  it  is  ordered 
that  a  divorce  be  denied  them  and  each  of  them  and  that  both 
the  petition  and  the  cross  petition  therefor  be  dismissed. 

"And  the  court  further  finding  that  neither  the  plaintiff 
nor  the  defendant  is  a  proper  person  to  have  the  care  and  cus- 
tody of  said  children,  it  is  ordered  by  the  court  that  the  care 

and  custody  of  said  children  be  confided  to  the 

County  Orphans'  Home  and  the  defendant  is  ordered  to  pay 
the  sum  of  $8.00  per  week  for  their  support,  said  payments  to 
be  made  through  the  clerk  of  this  court." 

Neither  of  these  cases  really  raises  the  question  which  you 
submit  in  your  general  letter.  For  in  that  letter  you  state  as  a 
conclusion  that  the  judge  of  the  common  pleas  court  has  assumed 
to  exercise  juvenile  jurisdiction  without  being  designated  to  exer- 
cise that  jurisdiction,  whereas  the  journal  entries  which  I  have 
quoted  show  that  in  both  cases  now  under  consideration  the  com- 
mon pleas  court  was  exercising  the  divorce  jurisdiction  and  not  the 
juvenile  jurisdiction.  Among  the  powers  of  the  common  pleas  court 
in  the  exercise  of  the  divorce  jurisdiction  is  that  set  forth  in  Section 
11987  of  the  General  Code,  as  follows : 

"  *  *  *  The  court  shall  make  such  order  for  the  disposi- 
tion, care  and  maintenance  of  the  children,  if  any,  as  is  just." 

This  jurisdiction  is  a  continuing  one  in  the  sense  that  the  order 

for  disposition,  care  and  maintenance  may  be  modified  from  time 

to  time  whether  there  is  any  reservation  in  the  original  order  to  that 

effect  or  not. 

Hoffman  v.  Hoffman,  15  0.  S.,  427; 
Rogers  v.  Rogers,  51  O.  S.,  1. 

Jurisdiction  in  divorce  cases,  in  so  far  as  the  power  to  award 
alimony  and  regulate  the  custody,  etc.,  of  children  is  concerned,  is 
exercised  upon  equitable  principles,  one  of  which  is  that  the  court 
acts  in  personam.  In  this  respect  the  jurisdiction  and  powers  of  the 
court  differ  both  from  its  jurisdiction  and  powers  respecting  the  de- 
cree of  divorce  itself  and  from  the  jurisdiction  and  powers  of  the 
court  exercising  juvenile  jurisdiction  in  adjudicating  upon  the  sta- 
tus of  a  child.  In  cases  of  the  last  two  described  classes  the  court 
acts  quasi  in  rem. 
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It  is  indispensable  to  the  valid  exercise  of  jurisdiction  in  per- 
sonam that  the  decrees  and  orders  of  the  court  shall  be  directed  to 
persons  who  are  parties  in  the  case  and  upon  whom  the  process  of 
the  court  has  been  personally  served.  For  this  reason  alone  a  di- 
vorce court  is  without  power  to  order  any  person  or  institution 
which  is  not  a  party  to  the  case  to  assume  the  custody  of  minor 
children.  Moreover,  consideration  of  the  statutes  relative  to  the 
admission  of  children  into  a  county  or  district  children's  home  dis- 
closes the  fact  that  there  are  two  methods  by  which  children  may  be 
so  admitted :  These  may  be  described  as  application  and  commit- 
ment. In  the  one  case,  exemplified  by  statutes  already  referred  to, 
the  efficient  official  act  which  constitutes  a  child  a  legal  inmate  of  a 
children's  home  is  the  order  of  admission  on  the  part  of  the  trus- 
tees of  the  home ;  in  the  other  case,  that  act  is  an  order  of  a  court 
having  jurisdiction  directed  to  the  proper  officers  of  the  home  and 
binding  on  them  whether  agreed  to  by  them  or  not.  Without  quot- 
ing statutes  it  is  sufficient  to  say  that  the  juvenile  court  is  express- 
ly authorized  to  commit  children  to  children's  homes  as  well  as  to 
other  institutions,  whereas  the  common  pleas  court  in  the  exercise 
of  divorce  jurisdiction  is  not  given  such  express  authority.  For 
reasons  which  I  have  previously  stated,  I  do  not  think  that  such  au- 
thority could  be  claimed  by  implication  arising  from  Section  11987. 

I  therefore  arrive  at  the  conclusion  that  a  common  pleas  court 
exercising  divorce  jurisdiction  is  without  power  to  commit  a  child 
to  a  children's  home. 

But,  though  technically  such  commitment  can  not  be  made  by 
a  divorce  court  in  a  direct  way,  a  child  may  be  placed  in  a  chil- 
dren's home  as  a  result  of  a  decree  of  such  a  court  in  the  following 
manner: 

The  court  acting  in  personam  may  order  the  parties,  husband 
and  wife  presumably,  and  more  particularly  the  one  party  having 
the  actual  custody  of  the  child  at  the  time,  to  take  such  steps  as 
may  be  necessary  to  place  such  child  in  a  children's  home  or  in 
any  other  public  or  private  institution.  It  then  becomes  incumbent 
upon  such  parties  to  comply  with  the  order  of  the  court  at  peril  of 
proceedings  in  contempt.  Such  compliance  can  be  effected  only  by 
making  application  to  the  trustees  of  the  home  in  the  case  of  a 
children's  home;  if  the  trustees  refuse  admission  to  the  child  for 
any  proper  reason  the  court  would  have  to  take  other  action,  being 
without  power,  as  has  been  stated,  to  compel  the  trustees  to  receive 
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the  child;  but  should  the  trustees  admit  the  child  under  such  cir- 
cumstances it  would  be  legally  admitted. 

Now  in  case  No.  3  the  court  exercising  divorce  jurisdiction  ap- 
pears to  have  assumed  power  to  commit  children  to  the  " 

county  orphans'  home."  Technically  this  order  was  void  for  reasons 
already  stated.  It  nevertheless  appears  that  the  children  referred 
to  in  the  order  were  admitted  to  the  home  and  that  subsequently 
the  common  pleas  court,  perhaps  feeling  unable  to  deal  with  the 
situation,  had  released  the  custody  of  the  children  to  the  juvenile 
court.  Such  release,  I  may  say,  was  necessary  for  the  divorce  court 
could  not  properly  have  interferred  and  assumed  control  of  the 
custody  of  the  children  without  such  action  on  the  part  of  the  com- 
mon pleas  court. 

In  re  Angeiine  E.  Crist,  89  O.  S.,  33 ; 
Children's  Home  v.  Fetter,  90  O.  S.,  110 ; 
Orphan  Asylum  v.  Soule,  24  C.  C,  n.s.,  151. 

If  the  juvenile  court  has  assumed  jurisdiction  in  this  case, 
which  does  not  appear,  and  if  in  the  exercise  of  such  jurisdiction 
it  has  ordered  the  children  to  remain  in  the  children's  home  in  ques- 
tion it  would  appear  that  no  question  could  now  be  raised  as  to  the 
legality  of  their  status  as  inmates  of  such  home.  It  must  be  ad- 
mitted, however,  that  there  was  an  irregularity  in  this  case,  though 
not  the  kind  of  irregularity  suspected  by  you  as  indicated  in  your 
general  inquiry.  That  is  to  say,  the  defect  in  proceedings  did  not 
arise  from  an  attempt  on  the  part  of  the  common  pleas  court  to  ex- 
ercise juvenile  jurisdiction  but  rather  from  an  attempt  on  the  part 
of  the  common  pleas  court,  having  properly  acquired  divorce  juris- 
diction in  an  improper  manner. 

In  case  No.  5  the  entry  shows  that  the  court  did  not  frame  its 
decree  in  the  objectionable  manner  in  which  the  decree  in  case  No. 
3  was  framed.    The  order  was  that  the  custody  and  control  of  the 

children  "be  confided  to  the county  orphans'  home."    This 

order  was  proper  and  amounted  to  a  direction  to  the  parties  in  the 
case  to  take  the  proper  steps  to  place  the  children  in  the  home.  The 
detailed  statement  of  facts  upon  which  your  abstract  is  based  seem 
to  show  that  the  authorities  of  the  children's  home  regarded  this 
order  as  in  the  nature  of  a  commitment  and  accepted  the  children 
into  the  home  without  formal  application.  This  was  erroneous,  and 
for  that  reason  the  children  are  not  properly  inmates  of  the  home ; 
they  may  be  made  so,  if  desired,  however,  by  complying  with  the 
statutes  relative  to  the  voluntary  admission  of  children  to  the  home. 
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Where  the  State  Highway  Commission  has  Entered  Into  a  Contract 
for  the  Construction  of  a  Section  of  Road  Under  the  "Cass  High- 
way Act",  and  Such  Contractor  Has  Completed  .One  Section  of 
the  Road  Called  for  in  Said  Contract,  Being  About  One-half  of 
the  Road  Covered  in  the  Entire  Contract,  the  State  Highway 
Commission  is  not  Authorized  to  Pay  Such  Contractor  in  Full 
for  the  One-half  of  the  Road  Completed,  but  Must  Retain  15% 
of  the  Contract  Price  Until  the  Entire  Contract  is  Completed. 


No.  1655—  (Opinion  Dated  December  31,  1918) 

Hon.  Clinton  Cowen,  State  Highway  Commissioner,  Columbus,  0. 

Dear  Sir :  I  have  your  communication  in  reference  to  the  con- 
tract for  the  construction  of  Section  M,  I.  C.  H.  No.  3,  Cleveland- 
Sandusky  Road,  Lorain  County,  which  reads  in  part  as  follows : 

"I  am  quoting  hereunder  entry  upon  the  Journal  of  the 
Highway  Advisory  Board  as  of  September  24,  1918: 

Lorain  County — Section  "M",  I.  C.  H.  No.  3,  Cleveland- 
Sandusky  Road — Contractor  requests  that  State  accept  west 
half  of  improvement. 

Mr.  Hahn,  representing  Mr.  Sigmund  Eorach,  together 
with  Mr.  Korach,  and  Mr.  Donnelly  of  The  Utilities  Contract- 
ing Company  were  present,  and  Mr.  Hahn  narrated  the  in- 
cidents relating  to  the  improvement  of  Section  "M",  Inter- 
County  Highway  No.  3,  Cleveland-Sandusky  Road,  Lorain 
County,  from  the  date  of  contract  with  The  Public  Contract- 
ing Company  in  May,  1916  to  the  present.  Mr.  Hahn  dwelt 
upon  the  fact  that  Mr.  Sigmund  Korach  was  persuaded  by  Mr. 
Nathan  Siegel,  practically  the  sole  owner  of  The  Public  Con- 
tracting Company,  to  reindemnify  the  surety  on  the  bond  of 
The  Public  Contracting  Company  for  the  above  mentioned 
improvement  and  that  Mr.  Korach's  losses  as  a  result  of  said 
reindemnification  and  owing  to  conditions  disadvantageous  to 
the  contractor,  were  above  $75,000.00. 

Mr.  Hahn  stated  that  the  contract  for  the  above  men- 
tioned improvement  consists  of  a  9  mile  stretch  beginning  at 
the  city  limits  of  Lorain  and  extending  easterly  to  the  Cuya- 
hoga County  line,  and  stated  further  that  the  road  practically 
divides  itself  into  two  lengths  of  almost  equal  size,  that  the 
work  on  the  westerly  half  of  the  road  has  practically  been 
completed  with  the  exception  of  the  bermes  and  ditches. 

Mr.  Hahn  requested  that  the  State  Highway  Department 
accept  the  westerly  section  of  the  road  lying  between  the 
Steve-Moore  Road  on  the  east  and  the  Lorain  City  limits  on 
the  west,  subject  to  the  requirements  that  the  contractor 
complete  the  bermes  and  ditches.  Such  action  on  the  part  of 
the  State,  Mr.  Hahn  stated,  would  release  a  considerable  sum 
of  money  which  is  needed  to  help  complete  the  eastern  section 


416  Department  Reports 

of  the  road  and  would  release  the  contractor  from  responsi- 
bility owing  to  the  traffic  which  now  passes  over  the  westerly 
half  of  the  road  *  *  V 

You  ask  me  to  advise  you  what  action  may  be  taken  by  your 
department  in  response  to  the  request  of  the  above  mentioned  con- 
tractor. 

Briefly  stated,  the  facts  are  as  follows: 

1.  The  Public  Contracting  Company  entered  into  a  contract 
with  the  state  highway  commissioner '  in  May,  1916,  for  the  con- 
struction of  the  above  designated  road.  The  National  Surety  Com- 
pany signed  the  bond  which  is  required  by  law,  in  favor  of  the 
Public  Contracting  Company,  but  before  so  doing  a  friend  of  the 
principal  stockholder  of  the  Public  Contracting  Company  signed 
an  indemnity  bond  in  favor  of  the  National  Surety  Company. 

The  improvement  of  this  road  did  not  progress  as  well  as  the 
parties  interested  had  hoped,  due  mainly  to  a  rise  in  the  price  of 
material  and  in  the  cost  of  labor,  and  up  to  the  present  time  Mr. 
Sigmund  Korach,  who  signed  the  indemnity  bond  for  the  National 
Surety  Company,  has  already  paid  $86,000.00  on  the  improvement 
and  to  keep  the  same  moving. 

2.  The  road  to  be  improved  is  about  nine  miles  in  length  and 
naturally  divides  itself  into  two  parts  of  almost  equal  length,  each 
part  being  about  four  and  one-half  miles  long.  The  one  part  is 
practically  complete  and  is  being  used  by  the  public  for  travel. 
Furthermore,  the  part  that  is  complete  connects  with  another  road 
which  gives  easy  access  to  the  City  of  Cleveland  by  making  a  little 
detour. 

The  contractor  is  in  need  of  more  funds  with  which  to  prose- 
cute the  work  yet  to  be  done  upon  this  improvement  and  Mr. 
Korach  asks  if  it  would  be  possible  for  the  State  to  pay  to  the  con- 
tractor the  full  half  of  the  contract  price  and  accept  the  half  of  the 
road  as  fully  completed  and  thus  relieve  the  contractor  from  fur- 
ther responsibility,  and  what  is  more,  give  him  funds  with  which 
he  might  be  able  to  complete  the  road  without  further  loss  to  the 
contractor  and  especially  to  Mr.  Korach  himself. 

The  facts  in  this  case  are  so  much  in  favor  of  Mr.  Korach, 
when  viewed  from  an  equitable  standpoint,  that  I  have  withheld 
an  answer,  hoping  that  the  highway  department  might  be  able  to 
work  out  a  plan  by  which  in  equity  it  could  pay  the  contractor  the 
full  contract  price  for  the  half  of  the  road  completed. 

When  viewed  under  strictly  legal  principles,  it  seems  impos- 
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sible  for  me  to  advise  that  the  law  will  permit  the  carrying  out  of 
the  above  request.  This  contract  was  let  under  the  Cass  Highway 
Act  and  so  the  provisions  of  that  act  apply.  The  particular  pro- 
vision of  that  act  which  applies  is  found  in  section  1212  G.  C,  which 
reads  as  follows :     (106  O.  L.  636)  : 

"Sec.  1212.  *  *  The  payment  of  the  cost  of  the  con- 
struction of  such  improvement  shall  be  made  as  the  work 
progresses  upon  estimates  made  by  the  engineer  in  charge  of 
such  improvement,  and  upon  approval  of  the  state  highway 
commissioner.  No  payment  by  the  state,  county  or  township, 
on  account  of  a  contract  for  any  improvement  under  this 
chapter  shall,  before  the  completion  of  said  contract,  exceed 
eighty-five  per  cent,  of  the  value  of  the  work  performed  to 
the  date  of  such  payment.  Fifteen  per  cent,  of  the  value  of 
the  work  performed  shall  be  held  until  the  final  completion  of 
the  contract  in  accordance  with  the  plans  and  specifications." 

This  section  clearly  provides  that  no  payment  by  the  State,  on 
account  of  a  contract  for  any  improvement,  shall,  before  the  com- 
pletion of  said  contract,  exceed  eighty-five  per  cent,  of  the  value  of 
the  work  performed  to  the  date  of  such  payment,  and  to  make  it 
absolutely  clear  what  the  legislature  had  in  mind,  it  further  pro- 
vided that  fifteen  per  cent,  of  the  value  of  the  work  performed 
shall  be  held  "until  the  final  completion  of  the  contract  in  accord- 
ance with  the  plans  and  specifications." 

It  goes  without  argument  that  the  construction  of  said  nine 
miles  of  road  was  let  in  one  contract.  It  is  not  two  contracts,  each 
one  providing  for  the  construction  of  four  and  one-half  miles  of 
road ;  neither  is  it  one  contract  for  two  sections  of  road  of  four  and 
one-half  miles  each ;  but  it  is  a  contract  for  the  construction  of  nine 
miles  of  road  as  a  whole. 

The  statute  provides  that  no  more  than  eighty-five  per  cent, 
of  an  estimate  made  at  any  time  shall  be  paid  to  the  contractor  be- 
fore the  work  is  fully  completed  and  that  fifteen  per  cent,  of  the 
value  of  the  work  must  be  retained  until  the  final  completion  of 
the  contract.  The  meaning  of  these  provisions  is  so  evident  that 
one  would  have  to  ignore  them  entirely  to  arrive  at  a  conclusion 
that  the  State  may  pay  one-half  of  the  contract  price  to  the  con- 
tractor upon  his  having  completed  half  the  mileage  involved  in  the 
contract,  thus  payinjg  him  the  fifteen  per  cent,  as  well  as  the  eighty- 
five  per  cent,  which  the  statute  provides  must  be  retained  until  the 
final  completion  of  the  work. 

There  is  another  matter  to  which  I  will  direct  your  attention. 
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However,  I  do  not  consider  this  suggestion  as  vital  as  the  one  above 

referred  to.    The  contract  contained  the  following  provision : 

"Until  final  acceptance  by  the  Commissioner,  the  work 
shall  be  under  the  contractor's  charge  and  care,  and  he  shall 
take  every  necessary  precaution  against  accident  or  injury  to 
the  improvement  or  any  part  thereof,  by  the  action  of  the 
elements  or  from  any  other  cause  whatsoever,  whether  aris- 
ing from  the  execution  or  non-execution  of  the  work.  The 
contractor  shall  rebuild,  repair,  restore  and  make  good,  at  his 
own  expense,  all  injuries,  or  damages  to  any  portions  of  the 
work  occassioned  by  accidental  causes,  or  by  the  action  of  the 
elements  or  from  any  causes  whatsoever,  before  the  final  ac- 
ceptance of  the  work  by  the  Commissioner.  The  contractor 
shall  hold  the  state  and  county  harmless  from  any  claim  for 
injuries  to  structures  or  from  any  damages  to  persons  or 
property  occasioned  by  any  neglect,  default,  want  of  proper 
care,  or  misconduct  on  the  part  of  the  contractor  or  any  one 
in  his  employ,  during  the  continuance  of  this  contract." 

* 

This  provision  was  evidently  inserted  with  the  intention  that 
the  contractor  would  be  responsible  as  therein  set  out,  until  the 
State  accepted  the  work  as  being  fully  completed.  However,  one 
might  with  a  fairly  liberal  construction  be  able  to  construe  this 
provision  in  favor  of  the  contractor  and  the  indemnitor  of  the 
surety  company,  but  as  said  before,  it  is  not  possible  to  construe 
the  provisions  of  the  above  section  of  the  General  Code  in  favor  of 
the  contractor  and  his  indemnitor. 
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A  Person  Who  Owns  a  Horse  Which  is  Bitten  or  Injured  by  a  Dog 
Afflicted  with  Rabies,  Said  Dog  Being  Owned  by  Such  Person, 
Cannot  Recover  for  Such  Injuries  Either  From  the  County 
Commissioners  or  the  Township  Trustees,  A  Person  May  Re- 
cover His  Actual  Expense  for  Treatment  Where  he  Has  Been 
Bitten  by  a  Dog  Afflicted  with  Rabies  Even  Though  he  is  the 
Owner  Thereof. 


No.  1657— (Opinion  Dated  December  31,  1918) 

Hon.  Floyd  E.  Stine,  Prosecuting  Attorney,  Medina,  Ohio. 

Dear  Sir:     I  have  your  communication  of  December  14,  1918, 

in  which  you  request  my  opinion  as  follows : 

"A  man  living  in  this  county  has  presented  a  bill  to  the 
county  commissioners  for  injury  to  himself  and  to  his  horse 
on  account  of  being  bitten  by  a  dog  afflicted  with  rabies.  The 
dog  was  owned  by  the  injured  man.  Will  you  kindly  advise 
whether  or  not  in  that  case  the  county  commissioners  should 
pay  for  his  Pasteur  treatment?" 

Your  inquiry  contains  two  questions:  (1)  In  reference  to 
injuries  to  the  horse  and  (2)  relative  to  injuries  sustained  by  the 
owner  of  the  horse.  We  will  first  consider  whether  the  owner  of 
the  horse,  which  was  bitten  by  a  dog  afflicted  with  rabies,  is  en- 
titled to  compensation  from  the  county  commissioners  for  injury  to 
the  horse. 

There  are  only  two  provisions  of  the  General  Code  which 
would  authorize  your  county  commissioners  in  allowing  compensa- 
tion to  the  owner  of  the  horse  for  its  injury.  The  one  is  section 
5851  G.  C,  which  reads  as  follows : 

"A  person  bitten  or  injured  by  a  dog,  cat  or  other  animal 
afflicted  with  rabies,,  if  such  injury  has  caused  him  to  employ 
medical  or  surgical  treatment  or  required  the  expenditure  of 
money,  within  four  months  after  such  injury  and  at  a  regular 
meeting  of  the  county  commissioners  of  the  county  where  such 
injury  was  received,  may  present  an  itemized  account  of  the 
expenses  incurred  and  amount  paid  by  him  for  medical  and 
surgical  attendance,  verified  by  his  own  affidavit  or  that  of 
his  attending  physician;  or  the  administrator  or  executor  of 
a  deceased  person  may  present  such  claim  and  make  such  affi- 
davit. If  the  person  so  bitten  or  injured  is  a  minor  such  affi- 
davit may  be  made  by  his  parent  or  guardian." 

It  is  clearly  evident  that  the  owner  of  the  horse  could  not  re- 
cover under  this  section.    It  begins  with  this  language : 
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"A  person  bitten  or  injured  by  a  dog,  cat  or  other  animal 
afflicted  with  rabies." 

This  could  not  be  made  to  apply  to  a  horse  bitten  or  injured 
by  such  animals. 

■ 

The  other  provision  of  law  is  that  found  in  sections  5840  and 
5841  G.  C.  (107  O.  L.  537),  which  read  as  follows: 

"Sec.  5840.  Any  owner  of  horses,  sheep,  cattle,  swine, 
mules  and  goats  which  have  been  injured  or  killed  by  a  dog 
not  belonging  to  him  or  harboured  on  his  premises,  may  pre- 
sent to  the  township  trustees  of  the  township  in  which  such 
loss  or  injury  occurred,  at  a  regular  meeting  of  said  trustees, 
within  six  months  after  such  occurrence,  a  detailed  statement 
of  such  loss  or  injury  done,  supported  by  his  affidavit  that  it  is 
a  true  account  of  such  loss  or  injury.  Such  statement  shall  set 
forth  the  kind,  grade,  quality  and  value  of  the  horses,  sheep, 
cattle,  swine,  mules  and  goats  so  killed  or  injured,  and  the 
nature  and  amount  of  the  loss  or  injury  complained  of,  and 
shall  be  supported  by  the  testimony  of  at  least  two  freeholders 
who  viewed  the  results  of  the  killing  or  injury  and  who  can 
testify  thereto."  • 

"Sec.  5841.  The  owner  of  such  killed  or  injured  horses, 
sheep,  cattle,  swine,  mules  and  goats,  or  the  person  having 
charge  thereof,  must  make  it  clear  to  the  trustees  that  the 
loss  or  injury  complained  of  was  not  caused  in  whole  or  in  part 
by  a  dog  or  dogs  kept  or  harbored  upon  the  owner's  premises 
and  that  the  owner  of  the  dog  or  dogs  which  caused  the  loss 
or  injury,  is  to  him  unknown;  or,  if  owner  is  known,  he  must 
make  it  clear  to  the  trustees  that  a  judgment  for  the  damages 
complained  of  could  not  be  collected  on  execution." 

These  sections  clearly  evidence  the  fact  that  a  person  can  not 
recover  for  an  injury  to  a  horse,  if  the  dog  belongs  to  the  owner  of 
the  horse  injured,  or  if  the  owner  of  said  horse  harbors  the  dog 
on  his  premises.  The  language  is  "injured  or  killed  by  a  dog  not 
belonging  to  him  or  harboured  on  his  premises,  may  present  to  the 
township  trustees",  etc. 

Section  5841  G.  C.  provides : 

"The  owner  *  *  or  the  person  having  charge  thereof, 
must  make  it  clear  to  the  trustees  that  the  loss  or  injury  com- 
plained of  was  not  caused  in  whole  or  in  part  by  a  dog  or  dogs 
kept  or  harbored  upon  the  owner's  premises." 


Hence  under  these  two  sections,  and  according  to  the  facts  be- 
fore us,  the  owner  of  the  horse  is  not  entitled  to  recover  from  the 
county  for  his  loss.  Under  said  sections,  the  claim  must  be  pre- 
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sented  to  the  township  trustees  and  not  to  the  county  commis- 
sioners. 

In  view  of  all  the  above,  I  think  it  clear  that  neither  the  county 
commissioners  nor  the  township  trustees  are  warranted  in  law  in 
allowing  the  claim  of  the  owner  of  the  horse  which  was  injured  by 
a  dog  belonging  to  the  owner  of  the  horse. 

Your  next  question  is  whether  the  owner  of  said  horse  and  dog 

can  recover  for  injuries  suffered  by  him  from  the  bite  of  the  dog 

which  was  afflicted  with  rabies.    The  provision  controlling  in  this 

matter  is  section  5851  G.  C,  above  quoted,  which  provides : 

"A  person  bitten  or  injured  by  a  dog,  cat  or  other  animal 
afflicted  with  rabies,    *    *    may  present  an  itemized  account," 
etc. 
I  can  see  nothing  in  this  language  indicating  that  the  mere  fact 

that  a  person  bitten  was  the  owner  of  the  dog  which  bit  him  pre- 
cludes his  recovering  under  said  section.  When  we  consider  the 
nature  of  the  disease  known  as  rabies,  I  can  see  no  reason  why  a 
man  should  not  recover  merely  because  he  was  bitten  by  his  own 
dog.  Rabies  comes  upon  animals  quickly  and  is  the  result,  usually, 
of  being  bitten  by  some  other  animal  affected  with  the  same 
disease.  So  I  can  see  no  reason  why  the  person  referred  to  should 
not  recover.  But  it  must  be  remembered  that  under  this  section 
the  only  amount  that  a  person  is  entitled  to  receive  from  the  county 
under  any  event  is  the  expense  which  he  incurs  by  virtue  of  em- 
ploying medical  or  surgical  treatment  which  required  the  ex- 
penditure of  money.  It  is  the  amount  which  the  person  spends 
that  becomes  a  claim  against  the  county,  and  not  damages  in  gen- 
eral which  he  may  have  suffered  by  virtue  of  being  injured  by  a 
dog  or  other  animal  afflicted  with  rabies. 

Therefore  it  is  my  opinion  that  the  person  referred  to  by  you 
may  present  a  claim  to  the  county  commissioners  for  expenses  in- 
curred and  amount  paid  by  him  for  medical  and  surgical  attend- 
ance, and  that  the  county  commissioners  would  be  justified  in  law 
in  allowing  him  what  he  actually  spent  for  such  medical  or  surgical 
treatment  and  the  expenditures  incident  thereto. 
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The  City  Solicitor  May  Not  Be  Allowed  Any  Additional  Compensa- 
tion for  Hts  Services  with  Respect  to  the  Cases  Enumerated  in 
Section  13440  General  Code. 


No.  1616—  (Opinion  Dated  December  16,  1918.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen :  I  have  your  letter  of  September  11,  1918,  as  fol- 
lows: 

"We  respectfully  request  your  written  opinion  upon  the 
following  matter : 

"Is  a  city  solicitor  or  assistant,  designated  as  prosecutor  of 
the  mayor's  or  police  court,  entitled  to  the  compensation  fixed 
by  Section  13440  General  Code,  for  prosecutions  in  such  cases 
before  the  mayor  or  police  court  of  a  municipality?  See  also 
Sections  4306  and  4307  General  Code." 

Sections  4306  and  4307  of  the  General  Code  read : 

"Sec.  4306.  The  solicitor  shall  also  be  prosecuting  attor- 
ney of  the  police  or  mayor's  court.  When  council  allows  an  as- 
sistant or  assistants  to  the  solicitor,  he  may  designate  an  as- 
sistant or  assistants  to  act  as  prosecuting  attorney  or  attor- 
neys of  the  police  or  mayor's  court.  The  person  thus  desig- 
nated shall  be  subject  to  the  approval  of  the  city  council." 

"Sec.  4307.  The  prosecuting  attorney  of  the  police  or 
mayor's  court  shall  prosecute  all  cases  brought  before  such 
court,  and  perform  the  same  duties,  as  far  as  they  are  applica- 
ble thereto,  as  required  of  the  prosecuting  attorney  of  the 
county.  The  city  solicitor  or  the  assistant  or  assistants  whom 
he  may  designate  to  act  as  prosecuting  attorney  or  attorneys 
of  the  police  or  mayor's  court,  shall  receive  for  this  service 
such  compensation  as  council  may  prescribe,  and  such  addi- 
tional compensation  as  the  county  commissioners  shall  allow." 

You  will  note  that  Sections  4306  and  4307  make  it  the  duty  of 
the  solicitor  to  prosecute  all  cases  brought  before  the  police  or 
mayor's  court.  Section  13440  General  Code,  provides  that  the  hu- 
mane society  "may  employ  an  attorney  to  prosecute"  certain  cases 
therein  enumerated.  If  the  humane  society  does  not  see  fit  to  em- 
ploy an  attorney,  it  is  the  duty  of  the  city  solicitor  to  act  in  these 
cases.  For  this  reason  it  is  my  opinion  that  the  city  solicitor  may 
not  be  allowed  any  additional  compensation  for  his  services  with 
respect  to  the  cases  enumerated  in  Section  13440  General  Code. 
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NEW     INCORPORATIONS. 

The  G.  L.  Lewis  Co.,  Toledo,  $50,- 
000;  6.  L.  Lewis,  B.  M.  Bragdon, 
Frank  L.  Mulholland,  Charles  Hart- 
mann,  F.  K.  Denny. 

H.-M.  Equipment  Co.,  Cleveland 
Heights,  $25,000;  Alex  Haddad,  Harry 
K  Mall,  Said  Haddad,  Ralph  W.  Ed- 
wards, James  A.  Farrell. 

Prairie   Farmers'   Co-Operative   Co. 
Prairie  Depot,     $25,000;     George     M. 
Nonnemaker,  Samuel  Huber,  William 
E.  Dowling,  Hugh  H.  Reynolds,  H.  C. 
Cordsey. 

American  Clay  Products  Co.,  Zanes- 
ville,  $100,000;  Nelson  McCoy,  A.  E. 
Hull,  F.  M.  Ransbottom,  Wilson  Win- 
ter, E.  L.  Taylor. 

Simmons      Auto      Specialties      Co. 
Cleveland;    $10,000.     James    H.    Gris 
wold,  Herbert  D.  Palmer,  J.  W.  Smith, 
R.  Froelich,  M.  Anderson. 

C.  F.  Walter  Co.,  Cleveland;  $10, 
000.  James  H.  Griswold,  Herbert  D. 
Palmer,  J.  W.  Smith,  E.  Froelich,  M. 
Anderson. 

West  Lafayette  Gas  Co.,  West  La- 
fayette; $20,000.  H.  B.  Walker,  W.  K. 
Martin,  O.  A.  Wheaton,  E.  G.  Snider, 
Tracy  H.  Sherwood. 

Haines- Walker  Lumber  Co.,  War- 
ren; $50,000.  John  F.  Haines,  Henry 
G.  Walker,  C.  C.  Clawson,  Wm.  J. 
Hyde,  George  Bunting. 

Liberty  Tailoring  Co.,  Cleveland; 
$15,000.  Joe  T.  Kohn,  A.  J.  Roth 
Steve  Rajki,  E.  Christensen,  O.  H 
Walther. 

The  Bond  Realty  Co.,  Akron;  $5000. 
H.  E.  McMillen,  H.  E.  Warner,  C.  T. 
Viering,  Roy  E.  McMillen,  Ida  M.  Vier- 
ing. 

Toledo  Bean  &  Seed  Warehouse  Co., 
Toledo;  $25,000.  G.  R.  Forrester,  E 
B  Slawson,  Maude  Van  Cise,  K.  A. 
Gohring. 

The  Hearthstone  Building  &  Realty 
Co.,  Cleveland;  $5000.  Arthur  C. 
Cleveland,  A.  B.  Curtiss,  Charles 
Jones,  L.  N.  McShane,  T.  R.  Lawless. 

Waverly  Realty  Co.,  Columbus,  $75,- 
000;  Joseph  C.  Goodman,  Edward  J. 
Goodman,  Julius  C.  Fefbel,  Louis  A. 
Feibel,  Harvey  Smith. 

Redding  Steel  Products  Co.,  Cleve- 
land;   $25,000.     L.    R.    Hertzig,    John 


Faller,  Michael  J.  Ryan,  Alphonsus 
Manning,  C.  W.  Carroll. 

Vulcan  Welding  Co.,  Akron,  $10,000. 
Thomas  J.  Edwards,  Sarah  J.  Ed- 
wards, David  C.  Fouser,  Mary  H.  Fou- 
ser,  Novella  M.  Edwards. 

Weaver-Dunkle  Co.,  Cleveland,  $10,- 
000.     M.  €.  Haugh,  M.  L.  Hutchinson, 

C.  R.  Bayly,  J.  F.  Wieser,  A.  L.  Chi- 
ostorgi. 

National  Realization  Co.,  Cleveland, 
$10,000.  A.  P.  Kahle,  J.  K.  Admire, 
Thomas  P.  Power,  John  V.  Becka, 
Charles  S.  Burnham. 

Mason  Cotton  Fabrics  Co.,  Kent, 
$300,000.    Wm.  A.  ClufT,  O.  M.  Mason, 

D.  M.  Mason,  John  H.  Diehl,  D.  N.  Ma- 
son. 

Ruthman  Machinery  Co.,  Cincinnati, 
$10,000.  Alfred  T.  Geisler,  Walter  C. 
Taylor,  Louis  J.  Dolle,  Alberta  Wood, 
R.  C.  Cronin. 

East  Sparta  Clay  and  Lime  Co., 
East  Sparta,  $18,000.  S.  S.  Fry,  F.  A. 
Esterly,  D.  A.  Cable,  Charles  M.  Ball, 
Peter  J.  Streb. 

American  Drug  Co..  Dayton,  $20,000. 

E.  S.  Gebhart,  J.  W.  Daugherty,  C.  H. 
Daugherty,  Mabel  C.  Gebhart,  Rollin 
E.  Gebhart. 

Lucas  Company,  Ironton,  $15,000. 
Florence  F.  Lucas,  John  N.  Lucas, 
William  T.  Lucas,  Dan  C.  Jones,  Har- 
ry G.  Truby.  (Wholesale  and  retail 
drugs.) 

Opera  Place  Realty  Co.,  Cincinnati, 
$500,000.  John  C.  Hermann,  Albert 
Morsbach,  Harry  L.  Linole,  Harry  W. 
Schwab,  A.  L.  Quill. 

Akron  Oil  Refining  Co.,  Akron, 
$250,000.  S.  D.  Stanson,  G.  E.  Rode- 
gardts,  W.  F.  Selby,  W.  F.  Peters,  C. 
H.  Lynsky. 

H.  H.  Neale  Investment  Co.,  Cleve- 
land, $10,000.  G.  B.  Brown,  J.  E. 
Haag,  E.  O.  Ritchie,  Dorothy  G.  Ellen, 
A.  W.  Glicker. 

Web  Cigar  Co.,  Cleveland,  $35,000. 
Bernard  Walder,  Sam  Budin,  Lee  Es- 
trin,  Morris  W.  Swanson,  R.  D.  Miller. 

Henry  C.  Fox  Co.,  Coldwater,  $30,- 
000.  Henry  C.  Fox,  Urban  L.  Fox, 
Carl  Z.  Hess,  Edward  C.  Kesson,  Rosa 
Fox.     (General  merchandise.) 

Toledo  Cordery  Brick  Co.,  Toledo, 
$50,000.    Frank  Cordery,  H.  A.  Kesler, 
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H.  W.  Frazer,  F.  R.  Taylor,  Alonzo  C. 
Ruihley. 

C.  &  C.  Cooper  Co.,  Mt.  Vernon,  $1,- 
150,000.  C.  C.  Cooper,  Desault  B. 
Kirk,  B.  B.  Williams,  F.  H.  Thomas, 
Z.  E.  Taylor. 

Minerva  Home  Building  Co.,  Miner- 
va, $10,000.  N.  T.  Clark,  W.  R.  Reed- 
er,  J.  Thomas  Rutledge,  R.  M.  Schory, 
C.  C.  Witherspoon.     (Real  estate.) 

J.  B.  Hook  Realty  Co.,  Cleveland, 
$1,000.  J.  B.  Hook,  W.  J.  Bauknet, 
J.  C.  Reasner,  E.  Schwartz,  F.  R. 
Rossner. 

New  Tread  Tire  Co.,  Columbiana, 
$100,000.  Erie  P.  Alentuburg,  S.  W. 
Tidd,  E.  L.  Dieffenbacher,  C.  V.  Cal- 
vin, T.  A.  Rankenberger 

Citizen  News  Co.,  Youngstown, 
$50,000.  David  Tod,  Fred  Tod,  John 
H.  Middleton,  D.  Web  Brown,  W.  D. 
Howells,  Jr. 

Post  Chemical  Mfg.  Co.,  Cleveland, 
$25,000.  Bernard  B.  Buell,  M.  P. 
Buell,  H.  E.  Post,  Hal  N.  Post,  A.  B. 
Post. 

Eclipse  Supply  Co.,  Akron,  $50,000. 
Max  Bo  gat  in,  Frank  Sobel,  Jacob 
Krulevetsky,  C.  H.  Stahl,  G.  J.  Watt. 

East  Ohio  Lumber  Co.,  Warren, 
$100,000.  J.  W.  Welsh,  W.  R.  Miller, 
R.  M.  Smith,  C.  G.  McConnell,  Sol. 
Lowendorf. 

Baker-Dunbar-Allen  Sales  Co.,  Cleve- 
land, $1,000.  J.  G.  Fogg.  P.  A.  White, 
M.  M.  Feidner,  A.  C.  Dickey,  Frank  S. 
Taylor.     (Machinery  and  equipment.) 

Baltic  Bonding  Co.,  Baltic,  $15,000. 
C.  Aukerman,  J.  C.  Crill,  G.  I.  Schu- 
maker,  A.  W.  Stantz,  Charles  B. 
Klein.  (Manufacturing  and  wholesale 
lumber.) 

Cunningham-Holmes  Co.,  Cincinnati, 
$150,000.  Henry  S.  Cunningham,  F. 
C.  Williams,  John  W.  Peck,  Clarence 
Reeves,   A.   Helm.     (Automobiles.) 

Farmall  Tractor  Co.,  Cleveland, 
$100,000.  C.  J.  Buckley,  J.  S.  Culp, 
Mort  Marks,  Charles  Weaver,  S.  Mau- 
rice. 

Hibelman  Brothers  Co.,  Cleveland, 
$90,000.  A.  E.  Goldhamer,  S.  B.  Hib- 
elman, Louis  L.  Hibelman,  Ben  Hib- 
elman. Wm.  Hibelman.  (Buying  and 
selling  merchandise.) 

Lima  Day  Nursery  Real  Estate  Co., 
Lima,  $10,000.  M.  P.  Colt.  Wm.  J. 
Wemmer,  W.  H.  Harper,  Jr.,  W.  L. 
Parmenter,  M.  A.  Williams,  Jr. 

Lober  Radiator  and  Manufacturing 
Co.,  Toledo,  $50,000.     Fred  W.  Hines, 


Jr.,  G.  H.  Lober,  Carl  H.  Clement,  Wal- 
ter J.  Towers,  Morton  C.  Seeley. 

Wait  Garage  and  Livery  Co.,  Cha- 
grin Falls,  $25,000.  C.  B.  Wait,  F. 
Rodgers,  S.  W.  Phillips,  E.  F.  Waller, 
R.  Shippey. 

Weinberg  Furniture  Co.,  Cleveland, 
$20,000.  Samuel  Weinberg,  Morris 
Weinberg,  Israel  Weinberg,  Louis 
Weinberg,  Charles  Weinrberg,  Philip 
Altschuld. 

Cleveland  Implement  Mfg.  Co., 
Cleveland,  $500,000.  George  H.  Bur- 
rows, Wm.  J.  Ovens,  John  Mist,  H.  M. 
Frantz,  Robert  H.  McKay. 

Commonwealth  Coal  Co.,  We  lis  ton, 
$200,000.  Allen  C.  McDonald,  Rial  T. 
Parrish,  John  H.  Best,  Edward  T. 
Brewster,  Theodore  C.  Lindsey,  Jr. 

Commonwealth  Savings  &  Loan  Co., 
Cleveland,  $1,000,000.  W.  R.  Wood- 
ford, E.  H.  Krueger,  E.  C.  Tucker,  C. 
H.  Beardslee,  H.  A.  Stahl. 

Dayton  Producers'  Milk  Co.,  Dayton, 
$20,000.  Alva  D.  Wenrick,  Charles  E. 
Hawker,  Walter  A.  Reese,  Carl  E.  Big- 
ler,  M.  B.   Shellabarger. 

C.  Frank  Haines  Co.,  Toledo,  $20,- 
000.  C.  F.  Haines,  S.  C.  Haines,  Ma- 
bel A.  Haines,  M.  A.  Kesler,  M.  L. 
Spooner. 

Farmers'  Grain  &  Feed  Co.,  Saint 
Paris,  $10,000.  John  C.  Heaston,  Gar- 
nard  G.  Jones,  William  A.  Nixon, 
Frank  C.  Batdorf,  Burton  A.  Taylor. 

Increase 

Herold  Motor  Car  Co.,  Cincinnati; 
$5000  to  $50,000. 

Cranmer-Perrine  Co.,  Akron,  $30,- 
000  to  $60,000. 

Queen  City  Shale  Brick  CO.,  Cincin- 
nati,  $25,000    to   $50,000. 

Dayton  Blank  Book  &  Printing  Co., 
Dayton,   $75,000   to   $125,000. 

D.  B.  Nourse,  Son  &  Co.,  Kenton, 
$40,000  to  $50,000. 

Federal  Mortgage-Finance  Co.,  Cleve- 
land, $200,000  to  $500,000. 

Simmons  Mfg.  Co.,  Cleveland,  $200,- 
000    to    $500,000, 

Holland  Bread  Co.,  Toledo,  $10,000 
to  $1,750,000. 

Miller-Dennis  Motor  Repair  Co., 
Cincinnati,  $5,000  to  $10,000. 

A.  A.  Lane  Construction  Co..  Cleve- 
land, $15,000  to  $50,000. 

Decrease 

Engels  &  Krudwig  Wine  Co.,  San- 
dusky, $100,000  to  $50,000. 

B.  R.  Baker-Cleveland  Co.,  Cleve- 
land,  $150,000   to   $1500. 


PUBLIC  UTILITIES  COMMISSION 


No.  1306 — In  the  Matter  of  the  Application  of  Mahoning  and  She- 
nango  Railway  &  light  Company  for  Authority  to  Issue  and  Sell 
Its  Preferred  Stock,  Ordtr  on  Fifth  Supplemental  or  Substitute 
Application. 


(Dated  December  30,  1918.) 

This  day,  (the  commission  having  deemed  hearing  thereupon 
to  be  unnecessary,)  this  matter  came  on  for  further  consideration 
upon  a  pleading  proffered  for  filing  under  the  caption,  "In  the  mat- 
ter of  the  application  of  Mahoning  and  Shenango  Railway  &  light 
Company  for  authority  to  issue  and  sell  $121,200.00,  par  value  of  its 
first  and  consolidated  mortgage  bonds"  but,  for  the  purposes  of  this 
commission,  filed  as  the  fifth  supplemental  or  substitute  application 
herein ;  such  supplemental  petition  asking  the  consent  and  author- 
ity of  the  commission  for  the  issue  and  sale  of  applicant's  first  and 
consolidated  mortgage,  Series  B,  six  percent  bonds  of  the  principal 
sum  of  one  hundred  and  twenty-one  thousand,  two  hundred  dollars, 
the  proceeds  thereof  to  be  (1)  used  to  reimburse  applicant's  treas- 
ury for  eighty  percentum  of  the  money,  not  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  expended 
therefrom  for  the  construction  of  additions,  extensions  and  im- 
provements to  its  facilities,  and  (2)  with  the  moneys  derived  and 
to  be  derived  from  the  sale  of  certain  other  bonds  and  capital  stock, 
applied  toward  the  payment  for  certain  contemplated  additions  and 
improvements  to  applicant's  facilities,  the  estimated  cost  of  which 
is  th  sum  of  $3,315,762.03. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That,  within  the  period  June  1st  to  November  30th, 
1918,  the  applicant  actually  expended  from  its  treasury  for 
the  construction,  completion,  extension  and  improvement  of 
its  facilities  the  sum  of  $10,092.24,  none  of  which  was  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness. 

(2)  That  the  applicant  now  has  in  contemplation  or  un- 
der actual  construction,  additions,  extensions  and  improve- 
ments to  its  facilities,  the  cost  of  which  will  not  be  less  than 
the  sum  of  $3,315,762.03. 

(3)  That,  applicant  now  having  bonds  outstanding  in 
excess  of  its  issued  and  outstanding  capital  stocks,  the  issue  of 
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the  bonds  herein  sought  to  be  authorized  in  excess  of  its  out- 
standing capital  stock,  and  the  expenditure  of  the  proceeds  of 
such  excess,  should  be  specifically  consented  to,  authorized  and 
approved.    And 

(4)  That  the  issue  of  the  bonds  herein  sought  to  be  au- 
thorized is  reasonably  required,  and  the  money  to  be  procured 
thereby"  necessary  for  the  construction,  completion,  extension 
and  improvement  of  applicant's  facilities,  and  the  reimburse- 
ment of  its  treasury  for  moneys  not  procured  by  the  issue  of 
stocks,  bonds,  notes  or  other  evidences  of  indebtedness,  actual- 
ly expended  within  five  years  next  preceding  the  date  of  the 
filing  of  the  instant  application  for  the  construction,  comple- 
tion, extension  and  improvement  of  applicant's  facilities. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  Mahoning  and  Shenango  Railway  & 
Light  Company  be,  and  hereby  it  is  authorized  to  issue,  in  addition 
to  the  bonds  and  capital  stock  heretofore  authorized  in  this  pro- 
ceeding, its  first  and  consolidated  refunding  mortgage,  series  B,  six 
percent,  gold  bonds  of  the  principal  sum  of  one  hundred  twenty-one 
thousand,  two  hundred  dollars  ($121,200.00),  and  that  said  bonds 
be  sold  for  the  highest  price  obtainable  but  for  not  less  than  ninety 
(90)  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore 
prescribed  by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
outstanding  capital  stocks,  and  the  expenditure  of  the  proceeds  of 
such  excess  as  hereinafter  provided,  be,  and  hereby  they  are  spe- 
cifically consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to- wit : 

(a)  The  reimbursement  of  its  treasury  for  eighty  per- 
centum of  the  sum  of  $120,092.24  (not  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness)  ac- 
tually expended  therefrom,  within  the  period  June  1st  to  No- 
vember 30th,  1918,  for  the  construction  of  additions,  exten- 
sions and  improvements  to  its  facilities,  as  more  fully  set 
forth  in  the  detailed  statement,  marked  "Exhibit  A"  appended 
to  the  instant  application  herein,  which  hereby  is  made  a  part 
of  this  order  by  reference,  and 

(b)  Applied  toward  the  payment  of  the  cost  of  provid- 
ing the  additions,  extensions  and  improvements  to  its  facili- 
ties, of  the  total  estimated  cost  of  $3,315,762.03,  set  forth  in 
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the  detailed  statement,  marked  "Exhibit  B"  appended  to  the 
instant  application  herein,  which  hereby  is  made  a  part  of  this 
order  by  reference. 

It  is  further 
Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion, semi-annually  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  bonds 
under  the  authority  herein  granted,  and  of  the  expenditure  of  the 
proceeds  thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  1587 — In  the  Matter  of  the  Application  of  David  R.  Forgan,  Ed- 
gar S.  Bloom  and  Frank  F.  Fowle,  as  Receivers  of  Central  Union 
Telephone  Company,  for  Leave  to  Purchase  and  Hold  $4,300.00 
Par  Value,  of  the  Common  Capital  Stock  of  The  Mount  Vernon 
Telephone  Company.    Prayer  Granted 


(Dated  December  30,  1918.) 

David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  the 
duly  appointed,  qualified  and  acting  Receivers  of  Central  Union 
Telephone  Company,  having  heretofore  filed  their  application  ask- 
ing the  consent  to  and  approval,  by  this  Commission,  of  their  pur- 
chase and  holding  of  four  thousand,  three  hundred  dollars,  par 
value,  of  the  common  capital  stock  of  The  Mount  Vernon  Tele- 
phone Company,  (the  issue  and  sale  of  which  stock,  by  said  The 
Mount  Vernon  Telephone  Company,  was  duly  authorized  by  order, 
made  and  entered  in  proceeding  No.  1477,)  and  the  Commission 
having,  upon  the  filing  of  said  application,  deemed  the  assignment 
of  the  same  for  hearing  to  be  unnecessary,  said  matter  came  on  this 
day  for  final  consideration. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  public  will  thereby  be  furnished  adequate  service  for  a 
reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  and  is 
satisfied  that  its  consent  and  authority  for  the  purchase  and  hold- 
ing of  said  capital  stock  by  the  applicants  should  be  granted.  It 
is,  therefore, 

Ordered,  That  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Frank  F.  Fowle,  as  Receivers  of  Central  Union  Telephone  Company, 
be,  and  hereby  they  are  authorized  to  purchase  and  thereafter  hold 
four  thousand,  three  hundred  dollars   ($4,300.00),  par  value,  of 
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the  common  capital  stock  of  the  Mount  Vernon  Telephone  Com- 
pany, the  same  being  a  part  of  the  thirty-three  thousand,  nine 
hundred  dollars,  par  value  of  common  capital  stock  authorized  to 
be  issued  and  sold  by  said  the  Mount  Vernon  Telephone  Com- 
pany under  the  authority  granted  by  the  order,  made  and  entered 
as  of  date  August  sixth,  1918,  in  proceeding  No.  1477.  It  is 
further, 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  the 
service  furnished  by  the  applicants  and  said  The  Mount  Vernon 
Telephone  Company  shall  not  be  binding  upon  this  Commission  in 
any  future  proceeding  involving  such  subject. 


No.  1303 — The  Fairbanks  Building  Company  et  al.,  Complainants,  vs. 
The  Springfield  Light,  Heat  and  Power  Company,  Defendant. 


(Dated  January  8,  1919.) 

Entry.  . 
The  City  of  Springfield,  Ohio,  having  on  the  ninth  day  of 
December,  1918,  passed  an  ordinance^  effective  January  eighth, 
1919,  regulating  the  rate  which  The  Springfield  Light,  Heat  & 
Power  Company  might  charge  for  steam  heat  in  the  City  of  Spring- 
field, Ohio,  and  said  Company  having  on  the  tenth  day  of  December, 
1918,  accepted  said  ordinance  by  a  written  acceptance  thereof  filed 
with  the  clerk  of  the  City  Commission  of  Springfield,  Ohio,  the 
issues  in  this  case  have  thereby  been  disposed  of,  and  this  case  is 
accordingly,  by  agreement  of  all  parties  hereto,  dismissed. 


No.  1323— The  Springfield  Light,  Heat  &  Power  Company,  Complain- 
ant, vs.  The  City  of  Springfield,  Ohio,  Defendant. 


(Dated  January  8,  1919.) 

Entry. 
The  City  of  Springfield,  Ohio,  having  on  the  sixth  day  of  De- 
cember, 1918,  passed  an  ordinance,  No.  1001,  fixing  the  rates  to 
be  charged  for  steam  heat  by  The  Springfield  Light,  Heat  and  Pow- 
er Company,  said  ordinance,  by  its  terms,  to  become  effective  in 
thirty  days  from  the  date  of  passage,  if  accepted  by  said  Company 
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prior  to  that  time,  and  paid  The  Springfield  Light,  Heat  and  Power 
Company  having,  on  the  tenth  day  of  December,  1918,  filed  with 
said  City,  as  provided  in  said  ordinance,  its  written  acceptance 
thereof,  and  it  having  been  duly  agreed  by  and  between  the  parties 
hereto  that  this  case  may  be  dismissed,  it  is, 

Ordered,  That  this  proceeding  be,  and  hereby  it  is  dismissed. 


No.  1302 — Union  Hall  Association,  Complainant,  vs.  The  Springfield 
Light,  Heat  and  Power  Company,  Defendant. 


(Dated  January  8,  1919.) 

Entry. 
The  City  of  Springfield,  Ohio,  having  on  the  ninth  day  of  De- 
cember, 1918,  passed  an  ordinance,  effective  January  eighth,  1919, 
regulating  the  rates  which  The  Springfield  Light,  Heat  and  Pow- 
er Company  might  charge  for  steam  heat  in  the  City  of  Springfield, 
Ohio,  and  said  Company  having  on  the  tenth  day  of  December,  1918, 
accepted  said  ordinance  by  a  written  acceptance  thereof  filed  with 
the  Clerk  of  the  City  Commission  of  Springfield,  Ohio,  the  issues 
in  this  case  have  thereby  been  disposed  of,  and  this  case  is,  ac- 
cordingly, by  agreement  of  all  parties  hereto,  dismissed. 


CALENDAR. 

January  28 — 

10  a.  m. — Vincent  Hardware  &  Lbr.  Co.  et  al.  vs.  M.  &  V.  R.  R.  Co. 

January  31 — 

10  a.  m. — Cleveland,  Chicago,  Cincinnati  &  St.  Louis  Ry.  for  exten- 
sion of  time  to  equip  cabooses. 

11  a.  m. — Chicago  &  Erie  vs.  C.  C.  C.  &  St.  L.  Ry.  Co. 


ATTORNEY  GENERAL 


Where  Bonds  are  Issued  by  a  Village  And  No  Provision  is  Made 
For  an  Annual  Levy  of  Taxes  to  Take  Care  of  the  Interest  and 
Sinking  Funds  as  Provided  by  the  Constitution,  Such  Issue  of 
Bonds  are  Held  to  be  Invalid. 


No.  1663—  (Opinion  Dated  January  6,  1919.) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

In  re  Bonds  of  the  Village  of  Batavia,  Clermont  County, 
Ohio,  for  the  sum  of  $6,000.00,  for  the  purpose  of  supplying 
a  deficiency  in  the  funds  of  said  village. 

Gentlemen:  The  above  issue  of  bonds  is  one  provided  by 
ordinance  of  the  council  of  the  village  of  Batavia,  Ohio,  pursuant 
to  the  authority  of  a  two-thirds'  vote  of  the  electors  of  said  vil- 
lage for  the  above  stated  purpose,  under  the  authority  of  section 
3931  of  the  General  Code.  The  transcript  submitted  discloses  a 
number  of  bonds,  one  of  which,  in  my  view,  is  absolutely  fatal  to 
the  validity  of  the  issue. 

The  ordinance  providing  for  the  above  issue  of  bonds  pro- 
vides that  said  bonds  shall  be  in  the  denomination  of  $500.00  each, 
numbered  from  one  (1)  to  twelve  (12),  inclusive,  and  that  they 
shall  bear  interest  at  the  rate  of  five  and  one-half  per  cent,  per 
annum,  payable  semi-annually.  With  respect  to  the  matter  of  said 
bonds  the  ordinance  provides  that  bond  No.  1  shall  mature  in 
fifteen  years  from  the  date  of  the  sale  thereof  and  that  one  bond 
shall  become  due  and  payable  each  year  thereafter,  bond  No.  12 
being  due  and  payable  twenty-six  years  from  the  date  of  the  sale 
thereof.  Section  5  of  said  ordinance  making  provision  for  interest 
and  sinking  fund  levies  with  respect  to  said  bonds  reads,  in  part, 
as  follows: 

"For  the  purpose  of  paying  the  interest  on  said  bonds  and 
to  create  a  sinking  fund  sufficient  to  pay  the  principal  thereof 
at  maturity,  there  shall  be  and  there  is  hereby  assessed  upon 
all  the  taxable  property  of  the  village  of  Batavia,  Clermont 
County,  Ohio,  an  annual  tax  sufficient  to  raise  in  the  years 
1919,  1920,  1921,  1922,  1923,  1924,  1925,  1926,  1927,  1928, 
1929,  1930,  1931,  1932  and  1933  the  sum  of  three  hundred  and 
thirty  dollars  ($330.00),  being  the  interest  accruing  on  said 
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bonds  in  each  of  said  years,  and  in  years  and  each  of  them 
from  1933  to  1944,  both  inclusive,  the  principal  sum  of  five 
hundred  dollars  ($500.00),  and  sufficient  also  to  pay  the  in- 
terest accruing  on  all  bonds  remaining  unpaid  in  any  year." 

In  my  opinion,  the  provision  thus  made  for  interest  and  sinking 

fund  levies  is  not  a  compliance  with  the  provisions  of  Section  1 J  of 

Article  XII  of  the  state  constitution,  which  reads  as  follows : 

"No  bonded  indebtedness  of  the  state,  or  any  political  sub- 
division thereof,  shall  be  incurred  or  removed,  unless,  in  the 
legislation  under  which  such  indebtedness  is  incurred  or  re- 
newed, provision  is  made  for  levying  and  collecting  annually 
by  taxation  an  amount  sufficient  to  pay  the  interest  on  said 
bonds,  and  to  provide  a  sinking  fund  for  their  final  redemption 
at  maturity." 

My  predecessor,  Hon.  Timothy  S.  Hogan,  in  considering  the 
provisions  of  the  Section  of  the  constitution  above  quoted  in  an 
opinion  by  him  under  date  of  September  12,  1914,  (Attorney  Gen- 
eral's Report  1914,  Volume  II,  page  1224)  held  that  where  serial 
bonds  are  issued  by  a  political  subdivision  the  issuing  authority  is 
required  by  the  above  noted  Section  of  the  state  constitution  to 
make  provision  for  an  annual  levy  of  taxes  for  the  retirement  of 
the  indebtedness  so  incurred  considered  as  a  unit,  the  levies  being 
substantially  equal  in  amount  and  distributed  over  the  entire  num- 
ber of  years  between  the  incurring  of  the  indebtedness  and  the  date 
of  the  last  of  the  series.    Mr.  Hogan  in  this  opinion  says : 

'The  fundamental  and  underlying  idea  of  a  sinking  fund 
is  the  equalization  of  the  burden  of  the  indebtedness  among 
the  years,  or  other  periods  of  time  between  the  date  of  its  in- 
curring and  that  of  its  maturity.  This  idea  of  equality  of  bur- 
den is  the  ruling  and  determining  factor.  For  instance,  no 
calculation  as  to  the  amount  required  to  be  set  aside  in  a  given 
year  can  be  made,  except  upon  the  basis  or  assumption  of 
equality. 

"In  short,  then,  that  is  a  'sinking  fund'  which  is  accumu- 
lated by  the  periodical  setting  aside  of  approximately  the  same 
amount,  and  its  investment  with  a  view  to  accomplishing  a 
fund  equal  to  the  principal  of  the  indebtedness,  when  the  latter 
matures. 

"This  is  the  public  policy  that  is  embodied  in  the  constitu- 
tional amendment  under  discussion.  *  *  *  The  framers  of  the 
constitution  undoubtedly  had  in  mind  the  temptation  of  pub- 
lic officers  in  common  with  all  human  beings  to  provide  for 
present  needs  and  to  let  the  future  take  care  of  itself.  Pos- 
terity not  possessing  the  immediate  and  effective  privilege  of 
political  suffrage,  the  line  of  least  resistance  suggests  to  the 
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public  officer  the  expediency  of  ignoring  their  just  rights  and 
catering  to  the  seemingly  more  pressing  desires  of  present  con- 
stituents. This  tendency  when  allowed  to  operate  unchecked 
undoubtedly  constitutes  one  of  the  greatest  evils  to  which 
popular  government  are  subject,  and  has  in  it  the  elements  of 
self-destruction.  For  if  a  bonded  indebtedness  is  permitted  to 
%  be  incurred  without  any  obligation  to  commence  accumula- 
tion of  a  redemption  fund,  or  otherwise  to  provide  for  its  re- 
tirement ;  and  if  the  evil  day  of  making  such  provision  is  put 
off  from  time  to  time  by  officers  who  will  have  retired  before 
the  bonds  become  due,  then  when  the  date  of  maturity  arrives 
and  the  public  treasury  contains  no  funds  available  for  the 
payment  of  the  debt,  the  officials  then  in  office  will  face  the 
alternative  of  refunding  or  repudiation,  unless  the  tax  limits 
permit  the  production  of  revenue  in  a  single  year  sufficient  in 
amount  to  discharge  the  indebtedness. 

"Any  one  of  the  three  possible  consequences  of  such  a 
course  is  a  great  public  evil.  Repudiation  wipes  out  credit, 
halts  further  public  improvements,  and  thus,  as  I  have  stated, 
is  destructive  of  the  common  wealth  itself. 

'  'Refunding  casts  upon  future  generations  the  obligation  to 
pay  for  an  improvement  which  has  been  enjoyed  in  the  past 
and  to  which  the  people  who  have  enjoyed  it  have  not  contrib- 
uted, save  by  way  of  payment  of  interest— a  tremendous  in- 
justice; while  discharging  the  loan  out  of  the  proceeds  of  a 
single  tax  levy  makes  the  taxpayers  of  a  given  year  pay  for 
the  improvement  of  which  they  have  no  greater  benefit  than 
those  of  preceding  and  possibly  succeeding  years. 

"So  it  is  that  the  only  sound  public  policy  is  that  which 
decrees  that  the  cost  of  an  improvement  for  the  making  of 
which  a  debt  must  be  created,  shall  be  shared  in  as  equally  as 
possible  by  the  tax  paying  public  which  will  enjoy  the  improve- 
ment during  the  life  of  the  indebtedness. 

"These  fundamental  considerations  then  clearly  disclose 
the  evil  intended  to  be  remedied  by  Article  XII,  Section  11,  and 
indicate  with  accuracy  that  the  requirement  respecting  pro- 
vision for  a  sinking  fund  is  designed  to  secure  equality  of  the 
burdens  of  taxation  during  the  life  of  an  indebtedness ;  which 
indeed  is  the  primary  purpose  of  any  sinking  fund. 

"This,  then,  is  the  intent  which  in  my  opinion,  must  be 
given  effect  under  Article  XII,  Section  11,  of  the  constitution. 
I  am  of  the  opinion  that  serial  bonds  may  be  issued  as  well  un- 
der this  Section,  as  under  the  former  constitution,  but  I  am 
further  of  the  opinion  that  in  any  issue  of  serial  bonds,  pro- 
vision must  be  made  and  carried  into  effect,  whereby  during 
the  life  of  the  whole  indebtedness  considered  as  a  unit,  the 
burden  of  taxation  will  be  equalized  and  the  indebtedness  ulti- 
mately retired.  That  being  the  case,  if  the  series  are  so  ar- 
ranged as  to  fall  due  at  intervals  of  years ;  such  as  every  five 
years  until  the  last  series  matures,  I  would  be  of  the  opinion 
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that  substantially  equal  annual  levies  must  be  made  during  the 
life  of  the  whole  indebtedness.  That  is,  during  the  period  be- 
tween the  date  of  issuance  and  the  date  of  maturity  of  the  last 
series.  This  could  be  done,  and  the  series  could  be  paid  as  they 
fall  due/' 

In  other  words,  as  I  see  it,  the  plain  language  of  this  constitu- 
tional provision  requires  provision  to  be  made  in  the  legislation  au- 
thorizing the  issue  for  an  annual  levy  of  taxes  for  both  interest  and 
sinking  fund  purposes,  and  though  said  constitutional  provision  is 
not  effective  to  require  that  bonds  issued  should  be  redeemable  in 
annual  installments,,  the  intent  thereof  "is  that  a  certain  sum  shall 
be  raised  annually  in  anticipation  of  payment;  and  whether  paid 
out  in  redemption  of  the  bonds  annually,  or  into  a  sinking  fund  for 
their  payment  at  the  expiration  of  a  term  of  years,  it  is  a  sufficient 
compliance  with  the  requirements." 

Dillon  Municipal  Corporations  (5th  ed.)  Volume  II,  Sec- 
tion 211. 

Wilkins  v.  Waynesboro,  116  Ga.,  359. 
Bruce  vs.  Pittsburgh,  166  Pa.  St.,  152. 

In  this  case  it  may  be  observed  that  the  constitutional  pro- 
visions here  under  consideration  did  not  require  the  council  of  the 
village  of  Batavia  to  specify  in  said  ordinance  the  specific  amounts 
of  money  to  be  levied  for  interest  and  sinking  fund  purposes  in  the 
years  intervening  between  the  issuance  of  the  bonds  and  the  matur- 
ity of  the  last  of  the  series ;  such  provision  for  interest  and  sinking 
fund  levies  could  have  been  made  by  council  in  general  terms  in 
keeping  with  the  language  of  the  constitutional  provision  itself. 
Inasmuch,  however,  as  council  saw  fit  to  specify  in  said  ordinance 
the  particular  amounts  which  should  be  thereafter  levied  for  said 
respective  purposes  in  each  of  the  years  during  the  life  of  these 
bonds,  it  was  equally  necessary  that  the  amounts  so  specified  for 
levy  should  be  such  as  to  show  compliance  with  the  provisions  of 
said  Section  of  the  state  constitution,  which,  as  above  noted,  re- 
quires an  annual  levy  for  both  interest  and  sinking  fund  purposes. 
Inasmuch  as  the  provision  for  sucl>  levies  does  not  do  this,  I  do  not 
feel  that  I  have  any  discretion  to  do  otherwise  than  to  disapprove 
the  bonds. 

In  addition  to  the  foregoing  I  note  a  number  of  other  objections 
to  the  proceedings  which  are  of  such  a  nature  as  to  prevent  my  ap- 
proval to  the  proceedings  which  are  of  such  a  nature  as  to  prevent 
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my  approval  of  this  issue  of  bonds  without  further  information 
correcting  the  objections  which  I  have  in  mind. 

Tested  by  the  case  of  Gas  &  Water  Co.  v.  City  of  Elyria,  57  O. 
S.,  374,  the  resolution  of  the  village  council  under  date  of  June  24, 
1918,  providing  for  the  submission  of  the  bond  issue  proposition  to 
a  vote  of  the  electors,  seems  to  be  one  of  a  general  nature  within 
the  provisions  of  Section  4224  General  Code  and,  as  such,  required 
to  be  passed  in  conformity  to  the  provisions  of  said  Section ;  that  is, 
by  being  fully  and  distinctly  read  on  three  different  days  or  on  sus- 
pension of  this  rule  by  a  three-fourths'  vote  of  all  elected  members 
of  council.  It  does  not  appear  that  this  resolution  was  passed  in  con- 
formity to  the  provisions  of  this  Section. 

The  transcript  does  not  show  how  the  returns  of  the  vote  cast 
at  the  election  on  the  bond  issue  proposition  were  canvassed.  Sec- 
tion 3931,  General  Code,  providing  authority  for  the  issue  of  defic- 
iency bonds,  does  not  prescribe  the  machinery  with  respect  to  the 
election  on  the  bond  issue  proposition  required  by  said  Section,  but 
I  take  it  that  the  returns  of  the  vote  on  the  election  provided  for  in 
this  Section  should  be  made,  in  the  manner  required  with  respect  to 
bond  issue  elections  under  the  Longworth  Law  (Section  3945  Gen- 
eral Code) ;  that  is,  in  the  manner  required  as  to  regular  elections 
in  the  municipal  corporation  for  the  election  of  officers  thereof  (See 
Section  5114  General  Code.) 

There  is  nothing  in  the  transcript  to  indicate  the  legal  character 
of  the  meeting  of  council  under  date  of  August  19th,  at  which  was 
adopted  the  ordinance  providing  for  the  issue  of  the  above  bonds. 
The  transcript  recites  that  said  meeting  was  an  adjourned  meeting. 
This  being  so,  it  is  evident  that  the  legal  character  of  the  meeting 
of  August  19,  1918,  in  turn  depends  upon  the  legal  character  of  the 
meeting  from  which  the  adjournment  was  made.  The  question  of 
the  legality  of  this  meeting  becomes  one  of  vital  importance  for  the 
reason  that  one  of  the  members  of  council  was  absent. 

The  same  observation  may  be  made  with  respect  to  the  meeting 
of  council  under  date  of  June  24,  1918,  at  which  was  adopted  the 
resolution  providing  for  the  submission  of  the  bond  issue  ques- 
tion to  the  vote  of  the  electors  of  the  village.  However,  any  defect 
in  the  legal  character  of  this  meeting  is  probably  cured  by  the  fact 
that,  apparently,  said  meeting  was  attended  by  all  the  members  of 
council. 

The  transcript  shows  that  the  ordinance  providing  for  this  is- 
sue of  bonds  was  so  passed  on  a  suspension  of  the  rule  requiring 
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ordinances  of  a  general  nature  to  be  read  on  three  different  days. 
It  does  not  affirmatively  appear,  however,  that  the  vote  on  the  sus- 
pension of  said  rule  wa»  taken  by  yeas  and  nays  entered  on  the  rec- 
ords of  council. 

The  objections  last  before  considered  herein  can  probably  be 
cured  by  further  information,  but,  in  my  opinion,  the  defect  in  the 
ordinance  with  respect  to  the  provision  therein  made  for  interest 
and  sinking  fund  levies  is  so  defective  as  to  require  me  to  disapprove 
this  issue  of  bonds  and  to  advise  you  not  to  purchase  the  same  on 
the  present  legislation  of  the  council  of  said  village. 

I  am  enclosing  herewith  the  transcript  for  return  to  the  village 
officials. 


A  Diploma  Granted  by  tjie  County  Board  of  School  Examiners  to  a 
Pupil  Who  Has  Finished  the  Elementary  Course  is  Sufficient 
Evidence  to  Show  That  Said  Course  was  Completed  and  This  is 
True  Even  Though  Such  Diploma  was  Granted  after  the  Repeal 
of  Section  7744  General  Code,  Became  Effective,  but  Prior  to  the 
Time  the  County  Superintendent  was  Selected. 


No.  1579— (Opinion  Dated  November  29,  1918.) 

Hon.  Clare  Caldwell,'  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir :     I  have  your  request  for  my  opinion,  which  reads : 

"Section  7744,  General  Code,  prior  to  its  repeal  in  1914, 
provided  that  a  diploma  could  be  issued  to  successful  applicants 
entitling  them  to  enter  any  high  school  in  the  state. 

"I  notice  that  this  Section  was  repealed  in  104  Ohio  Laws, 
page  129.  This  repeal  became  effective  in  May,  1914.  I  am 
unable  to  find  any  provision  granting  the  authority  to  a  board 
of  county  examiners  subsequent  to  this  repeal.  The  board  of 
county  examiners  of  Trumbull  county,  under  date  of  June  27, 
1914,  issued  a  diploma  in  substance  as  follows : 

"  The  Board  of  County  Examiners  of  Trumbull  County, 
Ohio,  hereby  issues  to  E.  E.  S.,  who  has  successfully  passed  the 
examination  as  required  in  Section  7740  of  the  General  Code, 
this  diploma  which  entitles  the  holder  to  admission  to  any  high 
school  in  the  state  as  provided  in  Section  7740  of  the  General 
Code  and  further  entitles  the  holder  to  free  tuition  to  a  high 
school  according  to  Section  7748  of  the  General  Code/ 

"I  desire  your  opinion  as  to  whether  or  not  the  certificate 
is  of  any  value  to  the  holder  during  the  school  year  1917  and 
1918.    She  attended  the  Warren  high  school  and  the  question 
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has  been  raised  whether  or  not  she  should  pay  tuition,  inas- 
much as  she  is  not  a  resident  of  the  school  district." 

Your  question  involves  a  consideration  of  the  Sections  of  our 

General  Code  which  deal  with  the  furnishing  to  pupils  who  have 

completed  an  elementary  course,  certain  evidence  which  show  that 

such  elementary  course  was  completed.    That  is  to  say,  prior  to  the 

enactment  of  what  is  commonly  called  the  new  school  code  in  1914, 

Section  7744  General  Code,  provided  that: 

"The  board  of  county  school  examiners  shall  provide  for 
the  holding  of  a  county  commencement  not  later  than  August 
15th,  at  such  place  as  it  determines  *  *  *  at  the  conclusion  of 
which  a  diploma  shall  be  presented  to  each  successful  applicant 
who  has  complied  with  the  provisions  hereof.  Such  diploma 
shall  entitle  its  holder  to  enter  any  high  school  in  the  state." 

Said  Section  was  repealed  February  19,  1914,  and  the  repeal 
became  effective  May  20th  of  the  same  year.  In  the  same  act  in 
which  said  Section  was  repealed,  there  was  enacted  Section  7747, 
which  provided  for  a  new  method  of  furnishing  the  evidence  to  the 
pupil  that  the  elementary  course  was  completed.  Said  latter  Sec- 
tion read  in  part: 

"The  district  superintendent  shall  certify  to  the  county 
superintendent  each  year  the  names  of  all  pupils  in  his  super- 
vision district  who  have  completed  the  elementary  school  work, 
and  are  eligible  for  admission  to  high  school.  The  county 
superintendent  shall  therefore  issue  to  each  pupil  so  certified 
a  certificate  of  promotion  which  shall  entitle  the  holder  to  ad- 
mission to  any  high  school.  *  *  *" 

So  that,  instead  of  the  board  of  county  school  examiners  grant- 
ing the  pupil  who  had  finished  the  elementary  course  a  diploma,  un- 
der the  new  order  the  county  superintendent  grants  the  pupil  a 
certificate.  From  the  fact  that  the  diploma  was  granted  by  the 
county  board,  I  must  assume  that  the  course  was  entirely  com- 
pleted and  all  conditions  in  relation  thereto  were  fully  complied 
with,  so  that  the  pupil  was  entitled  to  some  evidence  that  the  course 
had  been  completed,  which  evidence  should  have  been  either  in 
the  form  of  a  diploma  or  a  certificate.  The  new  law,  which  pro- 
vided for  the  furnishing  of  the  certificate,  while  becoming  effective 
May  20,  1914,  provided  in  what  manner  the  county  board  of  edu- 
cation should  be  selected  and  how  the  county  board  of  education 
should  divide  the  county  school  districts  into  supervision  districts 
and  how  the  presidents  or  members  of  the  boards  of  education,  as 
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the  case  might  be,  should  elect  a  district  superintendent  and  how 
the  county  board  of  education  should  select  the  county  superinten- 
dent, but,  under  the  provisions  thereof  it  was  impossible  to  have 
any  county  or  district  superintendent  selected  on  June  27,  1914, 
and  therefore  impossible  to  issue  the  evidence  of  the  completion 
of  such  course  by  such  pupil. 

I  am  informed  by  the  superintendent  of  public  instruction  that 
in  many  instances  the  course  which  was  followed  by  your  board 
of  county  school  examiners  was  followed  by  other  boards,  and  I  am 
of  the  opinion  that  there  being  no  other  way  of  furnishing  the  evi- 
dence to  such  pupil,  and  the  pupil  being  entitled  to  the  same,  the 
county  board  of  school  examiners  was  authorized  to  furnish  said 
diploma  to  said  pupil.  If,  however,  the  county  board  of  school 
examiners  had  attempted  to  furnish  the  same  after  a  district  and  a 
county  superintendent  had  been  selected,  then  it  is  my  opinion  that 
the  evidence  should  be  furnished  by  the  county  superintendent  in 
the  form  of  a  certificate,  as  provided  by  Section  7747,  instead  of  in 
the  form  of  a  diploma. 

Answering  your  question  specifically,  then,  I  advise  you  that 
the  diploma  granted  by  the  county  board  of  school  examiners  to  a 
pupil  who  has  finished  the  elementary  course,  is  sufficient  evi- 
dence to  show  that  the  said  course  was  completed,  and  this  is  true 
even  though  said  diploma  was  granted  after  the  repeal  of  Sec- 
tion 7744  became  effective,  but  prior  to  the  time  the  county  super- 
intendent was  selected. 


Where  the  Heirs  of  a  Deceased  Person  Bring  an  Action  to  Set  Aside 
a  Will,  Which  Action  is  Successful  and  Such  Heirs  Pay  the  At- 
torney a  Certain  Percentage  of  the  Amount  Received  from  the 
the  Estate,  Such  Amount  Should  not  be  Deducted  from  the 
Amount  Upon  Which  the  Inheritance  Tax  is  to  be  Computed. 


No.  1620—  (Opinion  Dated  December  20,  1918.) 

Hon.  D.  M.  Cupp,  Prosecuting  Attorney,  Delaware,  Ohio. 

Dear  Sir:  I  have  previously  acknowledged  receipt  of  your  let- 
ter of  December  9th,  requesting  my  opinion  upon  the  following  facts 
and  question: 

"S.  C.  P.,  late  of  Delaware  County,  died  possessed  of  an 
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estate,  leaving  no  children,  but  a  brother  and  sister,  as  her 
only  next  of  kin. 

"She  died  leaving  what  purported  to  be  a  last  will,  devis- 
ing the  major  portion  of  her  estate  to  strangers. 

"The  brother  and  sister  instituted  proceedings  to  contest 
the  will  and  by  the  verdict  of  the  jury  the  will  was  set  aside, 
and  her  estate  passes  to  this  brother  and  sister  as  her  only 
next  of  kin. 

"The  brother  and  sister  entered  into  an  agreement  with 
their  counsel  to  pay  such  counsel  thirty-three  percent  of  the 
estate  recovered,  if  the  will  should  be  set  aside. 

'The  administrator  has  filed  his  account,  and  the  question 
now  arises,  are  the  heirs  the  brother  and  sister,  required  to 
pay  the  tax  on  the  entire  estate,  or  only  on  two-thirds  thereof, 
which  they  in  fact  realize.  We  might  put  the  question  this 
way: 

"Is  such  counsel  fee  a  part  of  the  costs  of  administration 
as  would  be  exempt  from  the  tax  ?" 

In  my  opinion,  the  attorney's  fee  about  which  you  inquire  is  no 
part  of  the  costs  of  administration  and  should  not  be  deducted  from 
the  amount  upon  which  the  inheritance  tax  in  the  case  inquired 
about  should  be  computed. 

In  re  Westburn,  152  N.  Y.,  93. 

The  fees  of  the  attorney  for  the  administrator  would  have  been 
a  proper  administration  expense,  had  the  contest  suit  turned  out 

the  other  way. 

Connell  v.  Crosby,  210  111.,  380. 

The  distinction  is  based  upon  the  principle  that  the  defense  of  a  con- 
test case  is  for  the  preservation  of  the  estate ;  while  the  prosecution 
of  such  a  case  is  for  the  assertion  of  the  individual  rights  of  the 
heirs  and  do  not  in  any  way  involve  the  estate,  as  such,  either  by 
asserting  a  claim  against  it  or  by  defending  one  in  its  behalf. 

The  distinction  may  seem  to  be  a  fine  one  but  the  cases  so  hold. 
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On  the  Basis  of  an  Appropriation  Only  and  Without  Other  Author- 
ity of  Council,  a  City  Solicitor  Would  Not  Have  Power  to  Com- 
promise Claims  for  Damages  Against  the  City  and  Draw  on  the 
Appropriation  in  Settlement  of  Such  Compromise.  In  Case, 
However,  Such  Action  Had  Been  Taken,  a  Subsequent  Resolution 
or  Ordinance  by  Council  Ratifying  the  Settlement  Made  by  the 
Solicitor  Would  Validate  the  Entire  Proceeding— Council  May 
Legally  Authorize  the  Solicitor  to  Effect  a  Compromise  for  Not 
More  Than  a  Stated  Figure  in  the  Case  of  a  Damage  Claim 
Against  the  City,  and  When  Such  Compromise  is  Effected  It 
Would  Be  Complete  and  Binding  Upon  the  City.  Council  May 
Also  Ratify  and  Confirm  the  Compromise  of  Damage  Claims 
Negotiated  by  the  City  Solicitor  Where  He  is  Authorized  to 
Represent  the  City  Generally  in  Such  Compromises.  Authority 
to  Act  to  This  Extent  May  Be  Conferred  Upon  the  Solicitor  by 
Blanket  Ordinance  or  Resolution,  but  Council  May  Not  by  Such 
a  General  Ordinance  Confer  Upon  the  Solicitor  Power  to  Com- 
promise Individual  Claims  at  His  Own  Discretion. 


No.  1622 — (Opinion  Dated  December  20,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus,  0. 
Gentlemen :    I  have  your  letter  of  November  20th  in  which  you 
request  my  opinion  as  follows : 

"The  council  of  a  municipality  of  this  state  in  its  semi- 
annual appropriation  ordinance  regularly  appropriates  from 
the  general  fund  for  'Court  costs  and  damages/ 

"Question  1.  Has  the  city  solicitor  legal  authority  to 
compromise  claims  of  damages  and  have  the  same  paid  from 
this  appropriation  without  authority  of  council  to  compromise 
claims  ? 

"Question  2.  Can  such  authority  of  council  legally  au- 
thorize such  compromise,  and  if  so  may  it  be  by  blanket  au- 
thority or  should  there  be  authority  of  council  covering  each 
individual  case?" 

The  city  solicitor  has  no  power  under  the  statutes  to  act  for 
the  city  in  compromising  damage  claims ;  that  is  to  say,  this  is  not 
one  of  his  functions  as  expressed  in  the  statutes  relative  to  his  office 
or  fairly  implied  therefrom.  His  duties  in  so  far  as  they  approach 
the  matter  inquired  about  are  set  forth  in  the  following  sections  of 
the  General  Code  : 

Sec.  4300.    When  required  so  to  do  by  resolution  of  the 
council,  the  solicitor  shall  prosecute  or  defend,  as  the  case  may 
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be,  for  and  in  behalf  of  the  corporation,  all  complaints,  suits 
and  controversies  in  which  the  corporation  is  a  party,  and  such 
other  suits,  matters  and  controversies  as  he  shall,  by  resolu- 
tion or  ordinance,  be  directed  to  prosecute,  but  shall  not  be  re- 
quired to  prosecute  any  action  before  the  mayor  for  the  violar 
tion  of  an  ordinance  without  first  advising  such  action." 

"Sec.  4311.  The  solicitor  shall  apply  in  the  name  of  the 
corporation,  to  a  court  of  competent  jurisdiction  for  an  order 
of  injunction  to  restrain  the  misapplication  of  funds  of  the 
corporation,  or  the  abuse  of  its  corporate  powers,  or  the  exe- 
cution or  performance  of  any  contract  made  in  behalf  of  the 
corporation  in  contravention  of  the  laws  or  ordinance  govern- 
ing it,  or  which  was  procured  by  fraud  or  corruption." 

"Sec.  4312.  When  an  obligation  or  contract  made  on  be- 
half of  the  corporation  granting  a  right  or  easement,  or  creat- 
ing a  public  duty,  is  being  evaded  or  violated,  the  solicitor 
shall  likewise  apply  for  the  forfeiture  or  the  specific  perform- 
ance thereof  as  the  nature  of  the  case  requires." 

"Sec.  4313.  In  case  an  officer  or  board  fails  to  perform 
any  duty  expressly  enjoined  by  law  or  ordinance,  the  solicitor 
shall  apply  to  a  court  of  competent  jurisdiction  for  a  writ  of 
mandamus  to  compel  the  performance  of  such  duty." 

It  will  be  observed  that  the  authority  of  the  solicitor  to  act 
generally — that  is  in  cases  other  than  those  specifically  enumerated 
in  Sections  4311  et  seq.  as  above  quoted — none  of  which  touch  the 
present  case- — is  carefully  safeguarded,  in  that  an  ordinance  or  res- 
olution of  council  is  required  to  Confer  upon  him  the  powers  of  an 
attorney  for  the  city.  In  other  words,  in  his  own  proper  office,  so 
to  speak,  he  can  not  exercise  the  capacity  of  the  city  to  sue  or  be 
sued,  nor  any  implied  authority  that  might  flow  from  such  basic 
power.  On  the  other  hand,  Section  4308  itself  makes  it  clear  that 
the  corporate  power  of  the  city  to  sue  and  be  sued  is  lodged  in  and 
controlled  by  the  council.  It  is  the  corporate  body  which  must  act 
for  the  city,  at  least  primarily,  on  this  side  of  its  corporate  exist- 
ence ;  the  solicitor  is  rather  the  public  officer  whose  duty  it  is  when 
moved  to  action  by  the  corporation  as  a  litigant  to  represent  it  as 
its  attorney. 

I  assume  that  you  are  inquiring  about  a  case  where  council  has 
made  an  appropriation  for  "damages"  under  such  circumstances 
as  to  make  it  clear  that  the  intention  was  that  the  city  solicitor 
was  to  draw  on  this  appropriation.  This  would  not,  in  my  opinion, 
be  enough  to  authorize  the  solicitor  to  compromise  a  particular  case. 
It  is  sufficient  authority  to  authorize  him  to  draw  on  the  appropria- 
tion when  he  has  made  a  compromise  which  council  has  authorized. 


Attorney  General  441 

That  is  the  full  effect  I  feel  able  to  give  to  an  appropriation  of  this 
sort. 

I  have  already  said  enough  to  answer  your  first  question,  which 
is  that  on  the  basis  of  the  appropriation  only  and  without  other 
authority  of  council,  a  city  solicitor  would  not  have  power  to  com- 
promise claims  for  damages  against  the  city  and  draw  on  the  ap- 
propriation in  settlement  of  such  compromises.  I  would,  however, 
be  of  the  opinion  further  that  in  case  such  action  had  been  taken 
a  subsequent  resolution  or  ordinance  by  council  ratifying  the  set- 
tlement made  by  the  solicitor  would  validate  the  entire  proceeding. 

I  have  already  indicated  partially  what  my  answer  to  your 
second  question  must  be.  Council  can  authorize  the  solicitor  to 
defend  any  case  against  the  corporation.  It  is,  as  I  have  said,  that 
municipal  functionary  which  may  exercise  all  incidents  of  the  ca- 
pacity of  the  municipality  to  sue  and  be  sued.  In  other  words,  it 
may  control  municipal  litigation.  Therefore  it  may  direct  the  set- 
tlement or  compromise  of  any  claim  either  for  or  against  the  city 
which  is  or  may  be  the  subject  of  litigation. 

The  question  that  now  arises  is  as  to  whether  or  not  this  power 
may  be  delegated  to  the  solicitor.  Strictly  speaking,  it  may  not  be 
so  delegated.  Each  settlement  which  the  solicitor  makes  must  be 
specifically  approved  by  council.  Council  may  require  and  thus 
authorize  the  solicitor  to  defend  any  controversy,  though  not  in 
suit,  and  this  gives  to  the  solicitor  all  the  powers  usually  reposed 
in  an  attorney  in  the  conduct  of  the  controversy  from  the  legal 
standpoint.  The  solicitor  that  becomes  the  agent  of  the  munici- 
pality as  represented  by  the  council  with  full  authority  to  act  as  an 
attorney  might  act  in  a  similar  case.  Such  authority  would  not 
go  so  far,  however,  as  to  permit  the  solicitor  to  bind  the  city  finally 
and  in  his  own  right  as  such  agent  by  the  terms  of  any  compromise 
upon  which  he  might  agree.  He  would  be  authorized  to  negotiate 
no  doubt  and  to  formulate  terms ;  but  before  the  settlement  would 
be  binding  upon  the  city  the  action  of  council  would  be  necessary. 
Such  action  should,  in  my  opinion,  be  taken  in  each  individual  case. 
For  the  council  to  attempt  to  confer  upon  the  solicitor  blanket  au- 
thority to  compromise  at  his  discretion  damage  claims  of  any  given 
class  assorted  against  the  city  would  be  for  the  council  to  delegate 
discretion  which  is  reposed  by  the  law  in  it  to  the  solicitor.  This 
can  not  lawfully  be  done. 

I  answer  your  second  question  therefore  by  saying  that  council 
may  legally  authorize  the  solicitor  to  effect  a  compromise  for  not 
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more  than  a  stated  figure  in  the  case  of  a  damage  claim  against  the 
city,  and  when  such  compromise  is  effected  it  would  be  complete 
and  binding  upon  the  city.  Council  may  also  ratify  and  confirm  the 
compromise  of  damage  claims  negotiated  by  the  city  solicitor  where 
he  is  authorized  to  represent  the  city  generally  in  such  contro- 
versies. Authority  to  act  to  this  extent  may  be  conferred  upon  the 
solicitor  generally,  that  is  by  blanket  ordinance  or  resolution,  but 
council  may  not  by  such,  a  general  ordinance,  confer  upon  the  solici- 
tor power  to  compromise  individual  cases  at  his  own  discretion. 


Where  the  State  Highway  Department  Completes  a  Contract  for 
Road  Improvement  Under  "Force  Account"  after  Forfeiture  by 
the  Original  Contractor  and  the  Costs  of  Such  Completion  Ex- 
ceeds the  Contract  Price,  Such  Excess  Should  be  Recovered  From 
the  Contractor  or  His  Bondsmen  and  if  This  Cannot  be  Done,  the 
Additional  Cost  of  Such  Improvement  Would  be  Apportioned 
Among  the  Parties  Interested  in  the  Same  Manner  as  the  Original 
Contract  Price.  In  Such  Case  the  Amount  Paid  by  the  Highway 
Commissioner  for  Engineering  and  Inspecting  Fees  After  he  Has 
Taken  Over  Such  Work  Under  the  Provisions  of  Section  1209  Gen- 
eral Code,  Would  Constitute  a  Part  of  the  Total  Cost  and  Expense 
of  the  Improvement. 


No.  1647—  (Opinion  Dated  December  26,  1918) 

Hon.  Clinton  Cowen,  State  Highway  Commissioner,  Columbus,  Ohio. 
Dear  Sir:     I  have  your  communication  of  December  2,  1918, 

which  reads  as  follows : 

"In  the  apportionment  of  cost  and  expense  of  road  im- 
provements under  the  supervision  of  this  Department,  same 
is  made  under  the  provisions  of  Section  1211  of  the  General 
Code  of  Ohio,  upon  the  completion  of  the  improvement. 

We  now  have  ready  for  such  apportionment  a  number  of 
jobs  on  which  the  contract  was  forfeited  and  the  work  com- 
pleted under  "force  account"  by  the  Department  and  in  a  num- 
ber of  cases  the  final  cost  of  the  work  exceeded  the  contract 
price  under  the  original  contract.  Several  jobs  thus  com- 
pleted carry  the  Illinois  Surety  Company  as  surety  for  the 
original  contractor  and  we  will  no  doubt  be  unable  to  recover 
some  of  the  excess  cost  from  either  the  surety  or  the  original 
contractor. 
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Under  the  above  statement  I  respectfully  ask  for  your 
opinion  on  the  following  two  questions: 

First:  If  the  contract  price  is  exceeded  and  collection 
can  not  be  made  from  the  original  contractor  or  the  surety, 
shall  the  State  pay  all  of  the  excess  cost,  or  must  we  assess 
the  County,  Township  and  Property  Owners  one-half  of  the 
excess  cost? 

Second:  In  making  the  apportionment  of  cost  must  we 
include  in  the  amount  to  be  collected  from  the  original  con- 
tractor and  the  surety,  any  or  all  of  the  cost  of  engineering 
and  inspection  incurred  after  the  date  of  forfeiture  of  the  con- 
tract?" 

I  will  answer  your  questions  in  the  order  in  which  they  are  set 
out  in  your  communication. 

In  answering  your  first  question  it  will  be  well  for  us  to  keep 
in  mind  that  the  proportion  of  "the  cost  and  expense  of  any  road 
improvement  to  be  borne  by  the  state,  county,  township  and  prop- 
erty owners  is  fixed  by  statute  as  is  shown  by  Sections  1213  and 
1214  General  Code.    Section  1213  reads  as  follows: 

"Whenever  there  are  one  or  more  improvements  to  be 
made  in  a  county,  and  the  cost  and  expense  thereof  does  not 
exceed  twice  the  amount  apportioned  by  the  state  to  a  county, 
then  the  state  shall  pay  fifty  per  cent,  of  such  cost  and  ex- 
pense. 

Whenever  there  are  one  or  more  improvements  to  be 
made  in  a  county,  and  the  cost  and  expense  thereof  exceeds 
twice  the  amount  apportioned  by  the  state  to  a  county,  then 
the  state  shall  pay  such  proportion  of  the  cost  of  said  improve- 
ment or  improvements  as  may  be  agreed  upon  by  the  state 
highway  commissioner  and  the  county  commissioners  or 
township  trustees." 

• 

Section  1214  reads  in  part  as  follows : 

"Except  as  otherwise  provided  in  this  chapter,  the  county 
shall  pay  twenty-five  per  cent,  of  all  cost  and  expense  of  the 
improvement.  Fifteen  per  cent,  of  the  cost  and  expense  of 
such  improvement,  except  the  cost  and  expenses  of  bridges 
and  culverts,  shall  be  apportioned  to  the  township  or  town- 
ships in  which  such  road  is  located.  If  the  improvement  lies 
in  two  or  more  townships  the  amount  to  be  paid  by  each  shall 
be  apportioned  according  to  the  number  of  lineal  feet,  of  the 
improvement  lying  in  each  township.  Ten  per  cent,  of  the 
cost  and  expense  of  the  improvement,  excepting  therefrom  the 
cost  and  expense  of  bridges  and  culverts,  shall  be  a  charge 
upon  the  property  abutting  on  the  improvement,  provided  the 
total  amount  assessed  against  any  owner  of  abutting  property 
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shall  not  exceed  thirty-three  per   cent,  of   the  valuation   of 
such  abutting  property  for  the  purposes  of  taxation." 

In  connection  with  these  two  Sections,  I  desire  to  call  attention 
to  two  things :  First,  that  the  statute  itself  fixes  the  proportion,  as 
said  above,  that  is  to  be  borne  by  the  state,  county,  township  and 
property  owners;  and  secondly,  that  the  proportion  which  each  of 
these  different  parties  is  to  pay  is  based  upon  the  cost  and  expense 
of  the  improvement. 

In  Section  1214  we  find  the  language  "all  cost  and  expense  of 
the  improvement,"  and  the  following:  "Fifteen  percent  of  the  cost 
and  expense  of  such  improvement,"  and  "ten  percent  of  the  cost  and 
expense  of  the  improvement;  while  in  Section  1213  we  find  it  just  as 
clearly  indicated  that  the  state  bears  a  certain  portion  of  the  cost 
and  expense  of  the  improvement.  .  For  example,  we  find  the  follow- 
ing language :  "Then  the  state  shall  pay  such  proportion  of  the  cost 
of  said  improvement  or  improvements  as  may  be  agreed  upon." 

So  that  the  statute  itself  fixes  the  propostion  that  must  be  paid 
by  the  different  parties  interested,  and  is  not  particularly  based 
upon  any  agreement  or  contract. 

With  this  in  mind,  let  us  notice  some  further  provisions  of  the 

General  Code.    Section  1218  General  Code  provides  as  follows: 

*  *  *  *  No  contract  shall  be  let  by  the  state  highway 
commissioner  in  a  case  where  the  county  commissioners  or 
township  trustees  are  to  contribute  a  part  of  the  cost  of  said 
improvement,  unless  the  county  commissioners  of  the  county 
in  which  the  improvement  is  located  shall  have  made  a  writ- 
ten agreement  to  assume  in  the  first  instance  that  part  of  the 
cost  and  expense  of  said  improvement  over  and  above  the 
amount  to  be  paid  by  the  state.  Where  the  application  for 
said  improvement  has  been  made  by  township  trustees,  then 
such  agreement  shall  be  entered  into  between  the  state  high- 
way commissioner  and  the  township  trustees.  *  *  *." 

It  is  to  be  noted  first  in  connection  with  this  Section  that  the 
agreement  entered  into  by  the  county  commissioners  is  based  mere- 
ly upon  the  estimated  cost  of  the  improvement,  and  this  for  the 
reason  that  the  contract  has  not  yet  been  entered  into,  and  the  ac- 
tual cost  and  expense  of  the  improvement  is  not  known. 

Secondly,  in  connection  with  this  Section  it  is  to  be  remembered 
that  the  primary  purpose  of  the  agreement  entered  into  by  the 
county  commissioners  is  to  the  effect  that  they  will  assume  "in  the 
first  instance  that  part  of  the  cost  and  expense  of  said  improvement 
over  and  above  the  amount  to  be  paid  by  the  state."    The  object  of 
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this  is  not  particularly  to  bind  the  county  commissioners  to  the  pay- 
ment of  a  definite  and  specified  amount,  but  simply  to  bind  them  to 
pay  that  part  of  the  cost  and  expense  of  the  improvement  which 
will  ultimately  have  to  be  paid  by  the  township  and  the  property 
owners  as  well  as  to  pay  the  share  which  the  county  will  have  to 
pay.  In  other  words,  it  makes  such  a  provision  that  the  state  has 
no  subdivision  to  deal  with  except  the  county. 

Further,  before  the  contract  for  any  improvement  can  be  en- 
tered into  by  the  state  highway  commissioner,  he  must  require  a 
bond  as  is  provided  in  Section  1208  General  Code.  This  section 
reads  in  part  as  follows : 

"The  state  highway  commissioner  may  reject  all  bids. 
Before  entering  into  a  contract  the  commissioner  shall  require 
a  bond  with  sufficient  sureties,  conditioned  that  the  contrac- 
tor will  perform  the  work  upon  the  terms  proposed  within  the 
time  prescribed,  and  in  accordance  with  the  plans  and  specifi- 
cations thereof,  and  that  the  contractor  will  indemnify  the 
state,  county  or  township  against  any  damage  that  may  re- 
sult by  reason  of  the  negligence  of  the  contractor  in  making 
said  improvement." 

With  these  matters  noticed,  let  us  turn  to  the  provisions  of 
Section  1209,  which  has  to  do  with  the  matter  of  the  state  highway 
commissioner  completing  a  contract  after  the  failure  of  the  con- 
tractor himself  so  to  do.    This  Section  reads  in  part  as  follows : 

"If,  in  the  opinion  of  the  state  highway  commissioner,  the 
contractor  has  not  commenced  his  work  within  a  reasonable 
time,  or  does  not  carry  the  same   forward    with    reasonable 
progress,  or  is  improperly  perfoming  his  work,  or  has  aban- 
doned, or  fails  or  refuses  to  complete  a  contract  entered  into 
under  the  provisions  of  this  chapter,  the  state  highway  com- 
missioner shall  have  full  power  and  authority  to  enter  upon 
and  complete  said  improvement  either  by  contract,  force  ac- 
count or  in  such  manner  as  he  may  deem  for  the  best  interest 
of  the  public,  paying  the  full  costs  and  expense  thereof  from 
the  balance  of  the  contract  price  unpaid  to  said  contractor,  and 
in  case  there  is  not  sufficient  balance  to  pay  for  said  work,  the 
state  highway  commissioner  shall  require  the  contractor   or 
the  surety  on  his  bond  to  pay  the  cost  of  completing  said  work. 
It  shall  be  the  duty  of  the  attorney  general  or  the  prosecuting 
attorney  of  the  county  in  which  said  improvement  or  some 
part  thereof  is  situated,  upon  request  of  the  state   highway 
commissioner,  to  collect  the  same  from  the  contractor,  and  the 
surety  on  his  bond." 
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There  are  several  matters  in  connection  with  this  Section  to 
which  I  desire  to  call  attention  : 

(1)  The  state  highway  commissioner  completes  the  improve- 
ment either  by  contract,  force  account,  or  in  such  manner  as  he  may 
deem  for  the  best  interest  of  the  public. 

(2)  He  pays  the  full  cost  and  expense  thereof  from  the  bal- 
ance of  the  contract  price  unpaid  to  said  contractor. 

(3)  In  case  there  is  not  sufficient  balance  to  pay  for  said  work, 
the  state  highway  commissioner  shall  require  the  contractor  or  the 
surety  on  his  bond  to  pay  the  cost  of  completing  said  work. 

(4)  It  becomes  the  duty  of  the  attorney  general  or  the  prose- 
cuting attorney  of  the  proper  county  to  collect  the  excess  cost  from 
the  contractor  and  the  surety  on  his  bond. 

In  reference  to  the  third  and  fourth  suggestions  I  desire  to  call 
attention  to  an  opinion  rendered  by  me  to  Hon.  R.  A.  Kerr,  prose- 
cuting attorney,  as  of  date  August  10, 1918,  being  No.  1393.  In  this 
opinion  I  held  that  neither  the  attorney  general  nor  the  prosecuting 
attorney  could  collect  any  amount  from  the  contractor  and  his 
surety  until  the  improvement  was  fully  completed,  and  that  up  to 
that  time  the  same  is  fully  completed,  the  state  highway  commis- 
sioner must  pay  the  same  over  and  above  that  which  the  county 
obligated  itself  to  pay  in  the  final  resolutions  entered  into  by  it. 

Hence,  in  the  first  instance,  the  state  must  pay  all  over  and 
above  the  contract  price  which  it  may  cost  to  complete  said  im- 
provement. The  question  now  arises  as  to  whether  the  state  will  be 
compelled  to  bear  this  excess  cost;  that  is,  supposing  the  contract 
price  of  an  improvement  was  $20,000  and  the  contractor  failed  to 
complete  the  same,  and  the  state  highway  commissioner  completed 
it  at  a  cost  of  $25,000.  The  $5000  in  the  first  instance  would  have 
to  be  paid  by  the  state  highway  commissioner  out  of  state  funds  in 
accordance  with  the  provisions  of  Section  1209  General  Code.  Un- 
der the  provisions  of  said  Section  the  contractor  and  his  surety 
would  be  liable  for  the  difference,  namely  $5000 ;  but  supposing  the 
state  cannot  recover  from  the  contractor  and  his  surety,  due  to  in- 
solvency or  to  some  other  reason.  Then,  in  that  event,  who  would 
pay  this  added  cost  of  $5000  ? 

In  answering  this  let  us  turn  to  Section  1211,  which  reads  as 
follows : 

"Upon  completion  of  the  improvement,  the  state  highway 
commissioner  shall  immediately  ascertain  the  cost  and  expense 
thereof,  and  apportion  the  same  to  the  state,  county,  town- 
ship or  townships  and  abutting  property.    He  shall  certify  the 
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total  cost  and  expense  of  the  improvement  and  his  apportion- 
ment thereof  either  to  the  county  commissioners  or  to  the 
trustees  of  the  township  upon  whose  application  the  improve- 
ment was  made." 

Here  we  find  the  provision  that  as  soon  as  an  improvement  is 
completed,  the  state  highway  commissioner  shall  immediately  ascer- 
tain the  cost  and  expense  thereof,  and  apportion  the  same  to  the 
state,  county,  township  or  townships  and  abutting  property  owners. 

This  Section  further  provides  that  he  shall  certify  the  total  cost 
and  expense  of  the  improvement  and  his  apportionment  thereof 
either  to  the  county  commissioner  or  to  the  trustees  of  the  town- 
ship. It  seems  to  me  that  this  Section  clearly  indicates  that  the 
total  amount  of,  say,  $25,000  in  the  case  used  for  illustration,  would 
be  apportioned  among  the  state,  the  county,  the  township  and  the 
property  owners  in  accordance  with  the  provisions  of  the  statutes 
and  in  accordance  with  the  agreement  of  the  county  commissioners 
with  the  state  highway  commissioner.  It  isn't  the  $20,000,  the  orig- 
inal contract  price  that  is  to  be  apportioned,  because  that  isn't  the 
total  cost  and  expense  of  the  improvement;  neither  is  it  the  esti- 
mated cost  and  expense  of  the  improvement  which  is  to  be  appor- 
tioned, but  it  is  the  total  cost  and  expense  of  the  improvement. 

If  this  were  not  the  theory  upon  which  the  General  Assembly 
enacted  this  law,  why  did  it  provide  that  the  apportionment  should 
not  be  made  until  the  contract  was  fully  completed?  If  the  esti- 
mated cost  was  to  be  used  as  a  basis  of  apportionment  the  appor- 
tionment could  be  made  as  soon  as  the  plans,  specifications  and 
estimates  of  the  improvement  were  made.  If  the  contract  price 
of  the  improvement  were  to  be  used  as  the -basis  of  the  apportion- 
ment, then  the  apportionment  could  be  made  as  soon  as  the  contract 
was  entered  into ;  but  such  is  not  the  provisions  of  the  statute.  The 
apportionment  is  to  be  made  when  the  contract  is  fully  completed, 
and  then  whatever  the  cost  may  be  to  the  state,  the  amount  is  ap- 
portioned among  the  different  parties  according  to  law  and  accord- 
ing to  the  agreement  entered  into  by  and  between  the  county  com- 
missioners and  the  state  of  Ohio. 

I  might  call  attention  to  the  provisions  of  the  White-Mulcahy 
law,  which  is  found  in  section  1214  General  Code,  and  reads  as  fol- 
lows: 

"The  county  commissioners  or  township  trustees  upon 
whose  application  the  improvement  is  made  shall  cause  the 
county  surveyor  to  make  a  tentative  apportionment  of  the 
amount  to  be  paid  by  the  owners  of  the  property  specially  as- 
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• 
sessed  which  apportionment  shall  be  made  according  to  the 
benefits  accruing  to  the  land  so  located.  The  county  surveyor 
shall  file  such  apportionment  with  the  county  commissioners 
or  township  trustees  for  the  inspection  of  the  persons  in- 
terested. Before  adopting  the  estimate  so  made  and  reported 
the  commissioners  or  trustees  shall  publish  once  each  week 
for  two  consecutive  weeks  in  some  newspaper  published  in  the 
county  and  of  general  circulation  in  the  township  where  the 
improvement  is  located  notice  that  such  estimated  assessment 
has  been  made  and  that  the  same  is  on  file  in  the  office  of  the 
county  commissioners  or  with  the  township  trustees  and  the 
date  when  objection,  if  any,  will  be  heard  to  such  assessment." 

Here  we  find  a  provision  for  an  apportionment  among  the 
property  owners  before  the  completion  of  the  improvement,  but  this 
provision  clearly  indicates  that  the  apportionment  so  made  is  mere- 
ly a  provisional  or  conjectural  apportionment  and  not  a  final  ap- 
portionment, and  this  because  the  word  "tentative"  is  used. 

So  that  I  do  not  think  this  provision  in  any  wise  modifies  the 
conclusion  to  which  I  have  come,  and  which  I  have  indicated  above. 
Let  us  then  in  concluding  the  answer  to  your  first  question  take 
again  the  illustrative  example  set  out  above. 

The  state  highway  commissioner  has  paid  out  $5,000  more 
than  the  contract  price  in  order  to  complete  the  road  under  the  pro- 
visions of  section  1209.  The  next  step  he  would  be  compelled  to 
take  would  be  to  endeavor  to  recover  on  the  bond.  If  he  succeeded 
in  receiving  the  full  amount  of  $5,000,  then  he  would  apportion  the 
$20,000  among  the  parties  in  interest.  If  he  fails  in  recovering  any 
amount  from  the  contractor  and  his  surety,  then  he  would  appor- 
tion the  full  amount  of  $25,000  among  the  parties  in  interest.  If 
he  recover  any  part  of  the  $5,000  from  the  contractor  and  his 
surety,  thein  he  would  reduce  the  $25,000  by  the  amount  so  re- 
covered and  apportion  the  balance  among  the  parties  interested, 
namely,  the  state,  the  county,  the  township  and  the  property 
owners. 

The  answer  I  have  given  to  your  first  question  makes  the  an- 
swer to  your  second  comparatively  simple.  The  contractor  and  his 
surety  under  the  bond  is  liable  for  the  difference  between  the  con- 
tract price  and  the  total  cost  and  expense  of  the  improvement  to 
the  state.  Hence,  if  the  state  highway  commissioner  pays  out  en- 
gineering and  inspection  fees  after  he  has  taken  the  same  over 
under  the  provisions  of  section  1209  General  Code,  the  amount  so 
paid  would  be  a  part  of  the  total  cost  and  expense  of  the  improve- 
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ment,  and  would  be  collectible  as  against  the  contractor  and  his 
surety.  To  be  sure,  this  would  include  only  money  actually  paid 
out.  Services  rendered  by  the  county  surveyor  himself  or  by  the 
engineering  department  connected  with  the  state  highway  com- 
missioner's office  would  be  rendered  the  same  after  the  contract 
was  taken  over  by  the  state  as  before  it  was  taken  over,  and  no 
charge  could  be  included  for  services  so  rendered. 


& 


The  Statutory  Exemption  of  $500.00    Under    the    Collateral    In- 
heritance Tax  Applies  to  Each  Heir,  Legatee  or  Beneficiary. 


No.  1659— (Opinion  Dated  January  2,  1919) 

Hon.  Donald  F.  Melhorn,  Prosecuting  Attorney,  Kenton,  Ohio. 

Dear  Sir :  I  have  previously  acknowledged  your  letter  of  De- 
cember 20th,.  in  which  you  request  my  opinion  upon  the  following 
facts : 

"X,  a  resident  of  Ohio,  dies,  leaving  property  within  the 
jurisdiction  of  this  state,  worth  $5,000.00.  Said  property 
passes,  in  five  equal  shares,  to  A,  B,  C,  D,  and  E.  None  of 
such  persons  sustain  to  the  decedent  the  relation  of  father, 
mother,  husband,  wife,  lineal  descendant  or  adopted  child. 

For  this  reason,  said  property  is  subject  to  the  collateral 
inheritance  tax  provided  for  by  Section  5331  G.  C,  namely 
'five  per  cent,  of  its  value  above  the  sum  of  five  hundred  dol- 
lars/ 

Query :  Is  the  statutory  exemption  of  $500.00  to  be  taken 
only  once,  and  then  from  the  sum  total  of  the  whole  estate ;  or, 
does  said  exemption  apply  to  the  interests  of  each  heir,  lega- 
tee, or  beneficiary  ?" 

You  are  advised  that,  in  my  opinion,  the  statutory  exemption 

applies  to  the  interests  of  each  beneficiary.    This  question  has  been 

frequently  passed  upon  by  this  office  and  by  the  lower  courts  of 

this  state,  and  the  rulings  are  uniform  to  the  effect  stated. 

In  re  Hooper,  4  N.  P.  186; 
.   In  re  Thomson,  48  Bull.  412 ; 
In  re  Inheritance  Tax,  7  N.  P.  547. 

In  fact  no  other  conclusion  is  possible  under  the  language  of 
section  5331  G.  C.,  which  fastens  the  tax  upon 

"All  property  *  *  which  pass  by  will  etc.  *  *  to  a  person ;" 
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and  under  section  5331,  which  provides  that 

"When  a  person  bequeaths  or  devises  property  to  or  for 
the  use  of  (an  exempt  person)  *  *  *,  and  the  remainder  to  a 
collateral  heir,  or  to  a  stranger  to  the  blood,  the  value  of  the 
prior  estate  shall  be  appraised,  *  *  *  and  deducted,  to- 
gether with  the  sum  of  five  hundred  dollars,  from  the  ap- 
praised value  of  such  property." 

Again,  section  5336  provides  that 

"An  administrator  *  *  *  shall  not  deliver  any  specific 
legacy  or  property  subject  to  such  tax  to  any  person  until  he 
has  collected  the  tax  thereon." 

section  5337  provides  that 

"When  a  legacy  subject  to  such  tax  is  charged  upon  or 
payable  out  of  real  estate,  the  heir  or  devisee,  *  *  shall 
deduct  the  tax  therefrom    *    *" ; 

in  short,  every  bit  of  internal  evidence  available  on  the  face  of  the 
statute  supports  the  view  which  I  have  expressed. 


The  County  Treasurer  has  no  Authority  to  Employ  Persons  to  Col- 
lect Delinquent  Personal  Property  Taxes.  Opinion  of  Hon.  Ed- 
ward C.  Turner,  Adhered  to. 


No.  1641—  (Opinion  Dated  December  26,  1918) 

Hon.  Calvin  D.  Spitler,  Prosecuting  Attorney,  Tiffin,  Ohio. 

Dear  Sir:     Under  date  of  November  18th,  1918,  you  submit 
the  following  inquiry: 

"The  question  has  arisen  in  this  county  as  to  whether 
under  the  provisions  of  Section  5696  G.  C,  if  the  county  com- 
missioners deem  it  necessary,  they  may  authorize  the  treas- 
urer to  employ  collectors  to  collect  delinquent  personal  prop- 
erty taxes  and  whether  such  collectors  can  be  paid  out  of  the 
county  treasury,  and  I  would  like  your  opinion  thereon. 

It  is  my  opinion  that  section  5696  is  broad  enough  to 
cover  the  employment  of  such  collectors  and  the  payment 
thereof  out  of  the  county  treasury,  but  mv  attention  has  been 
called  to  opinion  No.  945  found  at  page  2026  of  Volume  3  of 
the  opinions  of  the  Attorney  General  for  1915,  which  seems  to 
hold  to  the  contrary,  although  section  5696  is  not  expressly 
mentioned  in  the  said  opinion  No.  945." 
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Section  5696  General  Code,  to  which  you  refer,  provides  as  fol- 
lows: 

"The  county  commissioners,  at  each  September  session, 
shall  cause  the  list  of  persons  delinquent  in  the  payment  on 
personal  property  to  be  publicly  read.  If  they  deem  it  neces- 
sary, they  may  authorize  the  treasurer  to  employ  collectors 
to  collect  such  taxes  or  part  thereof,  prescribing  the  com- 
pensation of  such  collectors  which  shall  be  paid  out  of  the 
county  treasury.  All  such  allowances  shall  be  apportioned 
ratably  by  the  county  auditor  among  all  the  funds  entitled  to 
share  in  the  distribution  of  such  taxes/' 

You  also  call  attention  to  the  opinion  of  Hon.  Edward  C.  Tur- 
ner, Attorney  General,  at  page  2026  of  the  Opinions  of  the  Attorney 
General  for  the  year  1915,  wherein  the  first  branch  of  the  syllabus 
reads : 

"The  county  treasurer  may  not  contract  with  an  attorney 
to  collect  delinquent  taxes  on  real  estate,  or  employ  a  collector 
to  collect  delinquent  personal  taxes." 

* 

The  fourth  inquiry  in  this  opinion  was  as  follows: 

"Under  the  provisions  of  section  5696  of  the  General 
Code  of  Ohio,  can  a  collector  be  appointed  to  collect  personal 
taxes  as  therein  provided?" 

It  is  apparent  from  the  above  inquiry  that  Section  5696  Gen- 
eral Code  was  under  consideration  when  this  opinion  was  written, 
although  it  is  not  otherwise  referred  to  in  the  opinion. 

It  is  my  opinion  that  the  conclusion  of  Mr.  Turner  should  be 
adhered  to. 
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15602— Charles  H.  Zarbaugh,  Treas. 
v.  John  P.  Ellinger. 

Error  to  the  Court  of  Appeals  of 
Fairfield  County. 
Johnson,  J.: 

1.  Where  the  owner  of  a  private 
right  of  way  which  passes  through 
farm  lands  owned  by  others,  uses  it 
as  a  farm  outlet  to  a  public  highway, 
he  is  required  by  the  provisions  of 
Sections  5908  and  5919,  General  Code, 
to  build  and  keep  up  one-half  of  the 
fence  on  each  side  of  his  private  right 
of  way. 

2.  The  enforcement  of  that  obliga- 
tion in  the  manner  provided  by  the 
statute  is  not  a  taking  of  the  prop- 
erty of  the  owner  of  such  private 
right  of  way,  in  violation  of  the  con- 
stitution. 

Judgment  reversed. 
Wanamaker,  Newman,  Jones,  Mat- 
thias and  Donahue,  JJ.,  concur. 


man,    Jones,    Johnson    and    Donahue, 
JJ.,  concur. 


15912— The  Complete  Building  Show 
Company  v.  W.  N.  Albertson. 

Error  to  the  Court  of  Appeals  of 
Cuyahoga  county. 
Matthias,  J.: 

1.  The  jurisdiction  of  the  Court  of 
Appeals  is  now  conferred  only  by 
Section  6,  Article  IV  of  the  State  Con- 
stitution. In  the  trial  of  cases  on  ap- 
peal its  jurisdiction  is  thereby  lim- 
ited to  chancery  cases  and  can  neither 
be  enlarged  nor  curtailed  by  the  gen- 
eral assembly. 

2.  An  action  for  the  recovery  of 
money  as  a  debt  or  as  demand  is  es- 
sentially an  action  at  law  and,  where 
no  fiduciary  relation  exists  between 
the  parties,  cannot  be  converted  into 
a  suit  in  chancery  for  an  account- 
ing by  averments  that  facts  relative 
to  plaintiff's  claim  and  the  extent  of 
his  damages  are  not  known  to  plain- 
tiff but  are  within  the  knowledge  of 
the  defendant. 

Judgment  affirmed. 

Nichols,   C.   J.,   Wanamaker,   New- 


16134— The  State  ex  rel.  The  Vil- 
lage of  Leipsic,  v.  Henry  G.  Moenter, 
as  Auditor  of  Putnam  County,  Ohio, 
et  al. 

In  Mandamus. 
Jones,  J- 

1.  The  proportion  of  the  cost  and 
expenses  levied  upon  the  grand  dupli- 
cate against  the  taxable  property  of 
a  township,  for  the  construction  of 
road  improvement,  under  Sections 
6926  and  6928,  General  Code,  is  a  tax 
and  not  an  assessment. 

2.  Levies  made  for  the  payment  of 
such  improvements  are  within  the 
control  of  the  budget  commissioners, 
and  the  same  are  subject  to  the  fif- 
teen mill  aggregate  limitation  pro- 
vided for  in  Section  5649-5b,  General 
Code. 

Writ  denied. 

Nichols,  C.  J.,  Newman,  Matthias, 
and  Johnson,  J  J.,  concur. 


15867— The  Hocking  Valley  Railway 
Co.  v.  The  Toledo  Terminal  Railroad 
Co.  et  al. 

Error  to  the  Court  of  Appeals  of 
Lucas  county. 
Donahue,  J. 

1.  Where  all  the  stockholders  of  a 
corporation  join  in  a  contract  for  the 
sale  of  a  portion  of  the  stock  held 
by  each  of  them,  which  contract  pro- 
vides that  the  purchasers  of  the  stock 
"are  in  no  way  to  assume  or  pay  the 
whole  or  any  part  of  any  unearned 
interest  heretofore  due,"  which  un- 
earned interest  had  then  and  there 
been  paid  and  discharged  by  the  cor- 
poration with  funds  contributed  by  the 
stockholders  in  pursuance  of  a  former 
written  agreement  among  themselves, 
the  application  of  the  subsequent  sur- 
plus earnings  of  the  corporation  to 
the  payment  of  interest  or  principal 
of  certificates  of  indebtedness,  issued 
to  the   stockholders  for  money   con- 
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tributed  by  them  to  pay  such  unearned 
interest,  from  time  to  time  prior  to 
the  date  of  the  contract,  is  in  direct 
violation  not  only  of  the  letter  but 
of  the  spirit  of  the  contract. 

2.  Where  such  contract  further 
provides  that  all  the  earnings  of  the 
corporation  over  and  above  its  cur- 
rent operating  expenses,  taxes,  etc., 
shall  be  credited  to  a  fund  for  the 
payment  of  the  interest  on  its  bonded 
indebtedness,  unless  by  unanimous 
vote  of  the  directors  of  the  corpora- 
tion the  same  or  any  part  thereof 
shall  be  applied  towards  additions, 
improvements,  betterments,  etc.,  the 
surplus  earnings  cannot  be  diverted 
from  such  fund  to  the  repayment  of 
money  contributed  by  the  stockhold- 
ers to  pay  such  unearned  interest 
come  due  prior  to  the  date  of  the  con- 
tract, or  to  the  payment  of  interest 
sued  to  evidence  such  contributions. 

3.  While  stockholders  of  a  corpora- 
tion cannot  by  an  agreement  among 
themselves  prejudice  the  rights  of  the 
corporation,  creditors,  or  other  stock- 
holders, or  divest  the  board  of  direc- 
tors of  authority  to  manage  and  con- 
trol corporate  affairs,  yet,  where  all 
the  stockholders,  as  an  inducement  to 
the  purchase  of  a  part  of  the  stock 
held  by  each  of  them,  enter  into  a 
contract,  which  in  terms  provides  that 
the  purchasers  of  stock  from  such 
stockholders  "are  in  no  way  to  assume . 
or  pay  the  whole  or  any  part  of  any 
unearned  interest  heretofore  due," 
which  unearned  interest  was  thereto- 
fore paid  by  the  corporation  with 
money  contributed  by  its  stockhold- 
ers in  proportion  to  the  amount  of 
stock  held  by  each,  the  corporation 
cannot  be  used  by  the  contracting 
parties  as  an  instrument  or  excuse 
to  avoid  the  terms  of  such  contract 
or  defeat  performance  of  the  same. 

Judgment  reversed,  and  judgment 
for  plaintiff  in  error. 

Nichols,  C.  J.,  Jones,  Matthias  and 
Johnson,  J  J.,  concur. 


in  a  township  of  Cuyahog  county  out- 
side of  the  city  of  Cleveland  is  with- 
out jurisdiction  to  issue  an  order  of 
attachment  against  a  resident  of  the 
city  of  Cleveland  and  against  a  gar- 
nishee who  is  a  resident  of  said  city, 
where  neither  the  defendant  nor  the 
garnishee  can  be  served  in  the  town- 
ship in  which  the  justice  was  elected 
and  in  which  he  resides. 

Writ  denied. 

Nichols,  C  J.,  Jones,  Matthias, 
Johnson  and  Donahue,  JJ.,  concur. 


15796 — The  Canton  Cemetery  Asso- 
ciation v.  Sarah  F.  Slayman. 

Error  to  the  Court  of  Appeals  of 
Stark  County. 
Jones,  J. 

1.  Under  the  provisions  of  Section 
10093  et  seq.,  General  Code,  the  leg- 
islature of  this  state  has  assumed 
specific  control  over  certain  powers 
exercised  by  cemetery  associations  or- 
ganized thereunder.  By  various  sec- 
tions of  the  act  it  has  provided  for 
the  exemption  of  specific  property 
from  execution.  Under  the  maxim 
expressio  unius,  exclusion  alterius,  the 
necessary  implication  arises  that 
other  property  is  not  exempt  from 
execution,  and  that  an  action  may  lie 
against  such  association  and  judg- 
ment satisfied  by  execution  against 
non-exempted  property. 

2.  In  this  state  an  action  for  ma- 
licious prosecution  can  be  maintained 
against  an  association  organized  un- 
der the  sections  named. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  New- 
man, Matthias  and  Donahue,  JJ.,  con- 
cur.   Johnson,  J.,  dissents. 


15933— The  State  ex  rel.  A.  P. 
Buchtel,  v.  Richard  R.  Hawkins,  as 
Justice  of  the  Peace  in  and  for  East 
Cleveland  Township,  Cuyahoga 
County,  Ohio. 

In  Mandamus. 
Newman,  J. 

Under  the  provisions  of  Sections 
10224  and  10225,  General  Code,  a  jus- 
tice of  the  peace  elected  and  residing 


15820— The  Mutual  Electric  Co.  v. 
The  Village  of  Pomeroy. 

Error  to  the  Court  of  Appeals  of 
Meigs  County. 
Donahue,  J. 

1.  In  the  construction  of  statutes, 
it  is  the  duty  of  the  court,  where  pos- 
sible, to  reconcile  and  give  effect  to 
every  act  of  the  general  assembly 
and  to  this  end  the  special  provisions 
of  a  section  relating  to  a  particular 
subject-matter,  although  apparently 
in  conflict  with  the  general  provisions 
of  another  section,  must,  neverthe- 
less, be  read  as  an  exception  thereto. 

2.  Section  4221,  General  Code,  has 
no  application  whatever  to  a  contract 
between  a  municipality,  and  a  public 
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utility,  where  the  council  of  a  munici- 
pality has  the  power  to  fix  and  regu- 
late the  price  to  be  charged  by  such 
public  utility.  This  section  applies 
only  to  contracts  in  relation  to  ser- 
vice, material,  or  supplies,  where  the 
bidders  have  the  right  to  name  the 
price  for  which  they  are  willing  to 
perform  or  furnish  the  same. 

Judgment  reversed,  and  judgment 
for  plaintiff  in  error. 

Nichols,  C.  J.,  Newman,  Jones  and 
Matthias,  J  J.,  concur. 

15927— -David  Lauer  v.  Howard  M. 
Green  et  al. 

Error  to  the  Court  of  Appeals  of 
Morrow  County. 
Matthias,  J. 

1.  The  provisions  of  Section  12026, 
General  Code,  confer  upon  every  ten- 
ant in  common  having  the  possession 
of  an  immediate  right  to  the  posses- 
sion of  lands,  the  right  to  compel 
partition  of  the  same. 

2.  The  estate  of  such  tenant  in 
common  cannot  be  affected  or  his 
right  to  compel  partition  defeated,  de- 
ferred or  limited  by  the  provisions  of 
the  will  of  his  cotenant  whereby  he 
attempts  to  entail  his  estate  includ- 
ing the  lands  owned  as  a  cotenant. 

Judgment  reversed. 

Nichols,  C.  J.,  Wanamaker,  New- 
man, Jones,  Johnson  and  Donahue, 
JJ.,  concur. 


GENERAL  DOCKET. 

16149 — Madison  Gatton  et  al.  v. 
Henry  C.  Hess  et  al.;  error  to  the 
court  of  appeals  of  Richland  county. 
Dismissed  on  motion  of  plaintiffs  in 
error  and  at  their  costs. 

MOTION  DOCKET. 

9861 — David  Allenbacher  v.  John 
Cramer.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled. 

10006— William  F.  Mehlo  v.  State 
of  Ohio.  Motion  for  leave  to  file 
petition  in  error  to  the  Court  of  ap- 
peals of  Mahoning  county.  Over- 
ruled. 

10006.— -William  F.  Davis  v.  State 
of  Ohio.  Motion  for  leave  to  file 
petition  in  error  to  the  court  of  ap- 
peals of  Mahoning  county.  Over- 
ruled. 

10016— Elizabeth  Shook  Weaver  et 
al.  v.  George  M.  Leopold,  Exr.,  et  al. 


Motion  for  an  order  directing  the 
court  of  appeals  of  Montgomery 
county  to  certify  its  record.  Over- 
ruled. 

10017— Alice  E.  Snider,  Admx.,  v. 
The  Erie  Railroad  Co.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Trumbull  county  to  certify 
its  record.     Sustained. 

10019— Albert  F.  Elms  v.  Bert 
Flick.  Motion  for  an  order  directing 
the  court  of  appeals  of  Mahoning 
county  to  certify  its  record.  Sus- 
tained. 

10023— The  Globe-Wernicke  Co.  v. 
The  Safe  Cabinet  Co.  Motion  by  de- 
fendant to  quash  service  of  summons 
and  to  dismiss  petition  filed  Novem- 
ber 30,  191$,  in  cause  No.  14560  on 
the  general  docket.     Sustained. 

10024 — International  Molders  Union 
of  North  America  et  al.  v.  The  Taylor 
&  Boggis  Foundry  Co.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Cuyahoga  county  to  certify 
its  record.     Overruled. 

10025 — International  Molders  Union 
of  North  America  et  al.  v.  The  Taylor 
&  Boggis  Foundry  Co.  Motion  by 
defendant  to  dismiss  petition  in  error 
in  cause  No.  16165  on  the  general 
docket.     Sustained. 

10026— The   Elworthy   Helwick   Co. 
v.   Peter  Turoso   et   al.     Motion   for 
'an  order  directing  the  court  of  ap- 
peals of  Cuyahoga  county  to  certify 
its  record.     Overruled. 

10027— The  City  of  Cleveland  v. 
Joseph  McLanahan.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Cuyahoga  county  to  certify  its 
record.     Overruled. 

10028 — Russell  Burg,  alias  Rosario 
Borgio,  v.  State  of  Ohio.  Motion  for 
leave  to  file  petition  in  error  to  the 
court  of  appeals  of  Summit  county. 
Overruled. 

10031— The  State  of  Ohio  v.  James 
Morgan.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  court  of  appeals 
of  Williams  county.     Sustained. 

10032— Ellen  Flory  et  al.  v.  Ma- 
tilda Grime  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Fulton  county  to  certify  its  record. 
Sustained. 

10033 — John  Normi  v.  The  Walter 
S.  Newhall  Co.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  rec- 
ord.    Overruled. 
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NEW     INCORPORATIONS. 

Havlin  Hotel  Co.,  Cincinnati,  $50,- 
000.  Harry  W.  Schwab,  Geo.  W.  Mar- 
tin, Privince  M.  Pogue,  A.  L.  Quill, 
Walter  H.  Hiller. 

Kramalis  Amusement  Co.,  Cincin- 
nati, $1,000.  Leonard  L.  Kettels, 
Steve  Kramalis,  Mrs.  Addle  M.  Ket- 
tels, Bill  Athanasiades.  Robert  S.  Al- 
corn. 

Licking  Truck  Co.,  Utica,  $10,000. 
Earl  W.  McCann,  Charles  Shader,  Her- 
bert L.  McCann,  W.  Harry  McCann, 
Harold  W.  McCann. 

Mitchellite  Explosives  Co.,  Dayton, 
$500,000.    James  Caleb  Mitchell  et  al. 

Narwold  Realty  Co.,  Canton,  $25,- 
O00.  C.  F.  Narwold,  Fred  H.  Narwold, 
C.  F.  Narwold,  Jr.,  Lewis  L.  Narwold, 
Alfred  H.  Norwold. 

Ohio  State  Rubber  Tire  Co.,  Port 
Clinton,  $250,000.  N.  S.  Ballard,  Han- 
by  R.  Jones,  E.  A.  Pearse,  A.  M.  How- 
ells,  Claude  L.  Clark. 

Prudential  Savings  Co.,  Cleveland, 
$250,000.  Walter  F.  Miller,  Margaret 
<Beebe,  William  Davis,  Lad  E.  Krejci, 
Alfred  Safran. 

Royal  Shoe  Repairing  Co.,  Cincin- 
nati, $10,000.  Peter  Klein,  Nicholas 
Klein,  Carl  Klein,  Teresa  Klein,  Matt 
Huy. 

South  American  Trading  Co.,  Cleve- 
land, $10,000.  Mortimer  L.  Steuer,  D. 
H.  Hopkins,  E.  N.  Eeidman,  S.  E.  Kra- 
mer,  Celotes   J. .  Agnew. 

Waterfront  Development  Co.,  Cleve- 
land, $10,000.  B.  J.  Blair,  Samuel  Z. 
Brown,  J.  B.  Dworken,  S.  I.  Powell, 
Max  M.  Dworken. 

Fogarty  Mfg.  Co.,  Dayton,  $15,000. 
Will  J.  Fogarty,  N.  M.  Stanley,  Geo. 
F.  Stanley,  M.  K.  Stanley,  Frances  W. 
Fogarty. 

Hollow  Center  Packing  Co.,  Cleve- 
land, $20,000.  Ernest  H.  Smith,  Ever- 
ett N.  Marcy\  Harry  E.  Ruhf,  R.  C. 
Locker,  H.  V.  Beech  wold. 

Industrial  Heating  Manufacturing 
Co.,  Cleveland,  $10,000.  William  H. 
Kelsey,  H.  C.  Christiansen,  Joseph  J. 
Devney,  A.  Caveney,  Pauline  E.  Kel- 
sey. 

Knox  Business  Book  Co.,  Cleveland, 
$25,000.       J.     S.     Knox,  Charles     W. 


Schultz,  Helene  E.  Belts,  R.  N.  Syver- 
son,  E.  Knox. 

Mason  Brothers  Co.,  Cleveland,  $10,- 
000.  C.  W.  Mason,  D.  N.  Mason,  K.  R. 
Frater,  E.  J.  Kramer,  A.  M.  Loveland. 

National  Auto  Sales  Co.,  Dayton, 
$10,000.  Sam  Ablon,  Fannie  Ablon, 
Abraham  Ablon,  Eva  Ablon,  Charles 
Kahn. 

Pratt-Webb  Baking  Co.,  Cleveland, 
$3,000.  E.  J.  Pratt,  F.  D.  Webb,  Jo- 
sephine L.  Pratt,  Gertrude  Webb.  Lee 
C.  Robertson. 

Quality  Cigar -Co..  Cincinnati,  $100,- 
000.  Meyer  Green wald,  Michael  Rich- 
man,  Samuel  Greenwald,  Eugene  Ad- 
ler,  Harry  Greenwald. 

Ralke  Products  Co.,  Dayton,  $6,000. 
Melrose  C.  Kopf,  N.  J.  Rappel,  Ed- 
ward Reed,  Peter  J.  Maier,  Mary  L. 
Kopf. 

Standard  Pocket  Billiard  Co.,  Cin- 
cinnati, $1,000.  Jacob  F.  Weinberg, 
Lee  Dahlman,  Albert  Goldberg,  Nick 
Palsies,  Pete  Palsies. 

Tuscarawas  Valley  Finance  Co., 
New  Philadelphia,  $100,000.  G.  F. 
Ackerman,  T.  J.  Baker,  Robert  Dusne- 
muth,  J.  F.  Tucker,  A.  W.  Reiser,  Fred 
A.  Strine',  Herman  C.  Schneider. 

Universal  Service  Station  Co.,  Can- 
ton, $10,000.  Wendell  Herbruck,  Hel- 
en Nelius,  G.  B.  Kellogg,  A.  K.  Acker- 
man,  M.  Hartzell. 

Babcock-Wood  Home  Building  Co., 
Warren;  $25,000.  W.  S.  Leminson,  C. 
S.  Wood,  S.  L.  Seley,  Maud  E.  Glll- 
mer,  R.  A.  Cobb. 

Farmers'  State  Bank,  Eldorado,  O., 
(Eldorado),  $35,000.  Isaac  Miller,  A. 
J.  Hamilton,  W.  A.  McClure,  Samuel 
Miller,  C.  D.  Miller,  Geo.  E.  Beard. 

Fruitto-Lax  Manufacturing  Co.,  Cin- 
cinnati, $10,000.  Angle  S.  Cramer, 
Alice  T.  Cramer,  Augusta  Helen  Mor- 
ris, Charles  H.  Thul,  H.  Kenneth  Rog- 
ers. 

G.  F.  Kline  Tire  Co.,  Dayton,  $10,- 
000.  G.  F.  Kline,  A.  J.  Kline,  G.  V. 
Scheible,  Harry  Koons,  J.  P.  Holder- 
man. 

Induction  Furnace  Co..  Cleveland, 
$3,000.  A.  R.  Kopp,  Ashley  M.  Van 
Duzer.  L.  E.  Burke,  E.  L.  Slegel,  H. 
A.  Fisher. 
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Klean-Wel  Manufacturing  Co., 
Cleveland.  $15,000.  John  W.  Lauer, 
Wm.  C  Armstrong,  Norman  Elliott, 
John  M.  Jaeckels,  Gertrude  Gollwit- 
zer. 

Ohio  Perfection  Sales  Co.,  Cleve- 
land, $10,000.  R.  B.  Oliver,  Hazel  L. 
Oliver,  Thomas  J.  Crighton,  Garrett 
Stevens,  F.  W.  Poulson. 

Ohio  Beverage  Co.,  Columbus,  $1,- 
000.  Edward  Prior,  Charles  Andre, 
A.  E.  Schenck,  Oscar  F.  Wiechers, 
Edward  Prior,  Jr. 

Portage  Taxicab  and  Baggage  Co., 
Akron,  $25,000.  Roy  F.  Rehm,  O.  P. 
Schaefer,  Anton  Volhe,  James  E. 
Langdon,  Emil  Johnson. 

Prospect  Lumber  Co.,  Prospect,  $15,- 
000.  Peter  Kuntz,  Martin  Kuntz,  J.  A. 
Payne.  G.  F.  Hill,  H.  C.  Diefenbach. 

Sixth  City  Pretzel  Baking  Co., 
Cleveland,  $1200.  Abraham  Brenner, 
H.  A.  Rocker.  J.  Goldman,  Thomas  E. 
Green,  Oscar  J.  Cramer. 

Speedway  Motor  Car  Co.,  MassiUon, 
$25,000.  H.  S.  Robinson,  E.  E.  Car- 
rier, R.  M.  Bayliss,  G.  S.  Root,  John 
A.  Lannon. 

Central  Ohio  Mercantile  Co.,  Co- 
lumbus, $10,000.  Herman  Radzek, 
John  R  .  MacDonald,  Rose  Radzek, 
John  H.  West.  George  J.  Medbery. 

Columbia  Realty  Co.,  Columbus, 
$50,000.  T.  C.  Gregg,  Frank  Butts,  L. 
E.  Evans,  Harry  Vigor,  A.  L.  Rich- 
ards. 

Dover  Center  Hardware  Co.,  Dover 
Center,  $10,000.  Karl  Neumann.  W. 
H.  Hasselman,  Charles  W.  Pattison, 
Frank  S.  Taylor,  E.  Brown. 

Erie  Tire  &  Rubber  Co.,  Cleveland, 
$1,000,000.  E.  C.  Wolfe,  A.  J.  Pejsa, 
L.  M.  Sewell,  S.  A.  Williamson,  Ed- 
ward Younger. 

F.  B.  Smalley  Co..  Toledo,  $10,000. 
Frazey  B.  Smalley,  Frank  W.  James, 
Wallace  W.  Seidner,  Adolph  M.  See- 
ger,  Fred  G.  Truckey.     (Automobiles.) 

J.  A.  Reid  Co.,  Dayton,  $25,000.  J. 
A.  Reid,  W.  R.  Blaine,  E.  B.  Johnston, 
Henry  Mattern,  Jesse  E.  Mowery. 
(Mill,  oil,  dental  machinery,  tools, 
etc.) 

Local  Provision  Co.,  Cleveland,  $5,- 
00.  Oliver  C.  Hughes,  Earl  E.  Ho- 
flich,  David  Klein,  lmer  H.  Weis,  Sam- 
uel E.  Boim. 

Security  Tire  and  Rubber  Co., 
Cleveland,  $10,000  E.  H.  Paterson, 
Nelson  A.  Arend,  I.  S.  Hill,  M.  C.  Tay- 
lor. D.  H.  Kimberley. 

Youngstown  Municipal  Railway  Co., 


Youngstown,  $500,000.  Richard  T. 
Sullivan,  John  T.  Harrington,  Clyde 
W.  Osborne,  U.  C.  DeFord,  E.  G.  Dun- 
lap. 

C.  W.  Starr  Co.,  Toledo,  $30,000.  W. 
W.  Starr,  R.  C  Starr,  W.  C.  Kiracofe, 
Clare  E.  McClellan,  Gerald  K.  Lom- 
bard.    (Wholesale  and  retail  tobacco.) 

Empire  Rubber  Co.,  Cleveland,  $10,- 
000.  J.  E.  Taylor.  H.  J.  Sherwood, 
S.  E.  Allen,  G.  E.  Gilmore,  Arthur 
Jones. 

Hanson  Typewriter  Service  Co., 
Cleveland,  $20,000.  Walter  H.  Han- 
son, O,  D.  Ingham,  Otto  Schulz,  M.  W. 
Samson,    Elizabeth    R.    DeWTolf. 

Kemco  Electric  Co.,  Cleveland,  $100.- 
000.  Roscoe  M.  Ewing.  F.  L.  Muel- 
hauser,  George  W.  Hausheer,  P.  M. 
Berry,  Jas.  G.  Bingham. 

Lancaster  Coal  and  Sand  Co.,  Lan- 
caster, $100,000.  O.  L.  Ballinger,  D. 
L.  Hansberger,  W.  S.  Sims,  Robert 
Rutter,  Joseph   H.  Goldcamp. 

Macultivator  Co.,  Cleveland,  $500.- 
000.  Charles  S.  Reed,  J.  B.  Zerbe, 
Walter  D.  Meals.  M.  L.  Each,  B.  E. 
Hanson.  (Manufacturing  and  selling 
farm  implements.) 

Midland  Oil  Co..  Newark,  $60,000. 
D.  B.  Grubb,  R.  H.  Ralston,  C.  E. 
Deffenbaugh,  J.  A.  Grubb,  J.  Henry 
Miller. 

Ontario  Mortgage  Co.,  Cleveland. 
$25,000.  S  S.  Kest,  A.  H.  Martin.  Ed- 
ward I.  Siegel,  R.  H.  Orzsch,  A.  H. 
Goldman. 

I ncreases 

Chillicothe  Country  Club  Co.,  Chillf- 
cothe.  $10,000  to  $20,000. 

Fuller  Canneries  .Co.,  Cleveland, 
$75,000  to  $125,000. 

Heltzel  Steel  Form  &  Iron  Co.,  War- 
ren. $50,000  to  $100,000. 

Universal  Milking  Machine  Co.,  Co- 
lumbus, $100,000  to  $166,000. 

Winn  Cypress  Co.,  Dayton,  $10,000 
to  $20,000. 

Mason  Cotton -Fabrics  Co.,  Kent, 
$300,000  to   $3,000,000. 

Mathews  Manufacturing  Co.,  Cleve- 
land;  $1000  to  $500,000. 

Owen  Tire  &  Rubber  Co.,  Cleve- 
land;   $400,000  to  $850,000. 

Crysal  Oil  and  Paint  Co.,  Cleve- 
land, $10,000  to  $150,000. 

Cliver-Wright-Rainey  Co.,  Cincin- 
nati, $75,000  to  $150,000. 

DeGraff  Canning  Co.,  DeGraff,  $20,- 
000  to  $100,000. 

Drake  Process  Machinery  Co., 
Cleveland,  $300,000  to  $400.000.. 


PUBLIC  UTILITIES  COMMISSION 


No.  1577 — In.  the  Matter  of  the  Issuing  of  the  Balance  of  the  Un- 
issued Capital  Stock  of  the  Sylvania  Home  Telephone  Company. 
Prayer  Granted. 


(Dated  January  17,  1919.) 

The  Sylvania  Home  Telephone  Company,  (a  corporation  organ- 
ized and  existing  under  the  laws  of  Ohio),  having  heretofore  filed 
an  application  asking  the  consent  and  authority  of  this  commission 
to  issue  and  deliver,  as  fully  paid,  its  common  capital  stock  of  the 
par  value  of  twelve  thousand  dollars  as  the  consideration  for  the 
property  and  assets  of  the  Metamore  Telephone  Company,  the  pur- 
chase of  which,  by  applicant,  was  duly  consented  to  and  authorized 
by  the  order  this  day  made  and  entered  in  proceeding  No.  1576,  and 
the  commission  having,  upon  the  filing  of  said  application,  deemed 
the  assignment  of  the  same  for  hearing  to  be  unnecessary,  said  mat- 
ter came  on  this  day  for  final  consideration. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  value  of  the  property  of  The  Metamora 
Telephone  Company,  so  to  be  acquired  by  the  applicant,  is  not 
less  than  the  sum  of  $12,000.00,  and 

(2)  That  the  issue  and  disposition  of  applicant's  said 
capital  stock  is  reasonably  required  and  necessary  for  the 
acquisition  of  property,  to  be  actually  used  and  useful  for  the 
convenience  of  the  public  in  the  prosecution  of  applicant's 
corporate  purposes. 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  capital  stock  should  be  granted. 

And,  coming  now  to  consider  the  acceptance  of  said  consider- 
ation by  said  the  Metamora  Telephone  Company,  the  commission 
further  finds  that  the  service  furnished  the  public  will  be  improved 
thereby,  and  the  public  thereby  will  be  furnished  adequate  service 
for  a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  and  is 
further  satisfied  that  its  consent  and  authority  for  the  acceptance 
and  holding  of  said  capital  stock  until  the  same  shall  be  distributed 
among  its  stockholders  by  said  the  Metamora  Telephone  Company 
should  also  be  granted.    It  is,  therefore, 

Ordered,      That  said  the  Sylvania  Home  Telephone  Company 
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be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  twelve  thousand  dollars  ($12,000.00.)    It  is  further 

Ordered,  That  said  capital  stock  be  issued  and  delivered,  as 
fully  paid  and  at  par,  in  discharge  of  the  consideration  for  the  prop- 
erty, rights  and  assets  of  the  Metamora  Telephone  Company,  (the 
purchase  of  which,  by  applicant)  was  duly  consented  to  and  author- 
ized by  order  this  day  made  and  entered  in  proceeding  No.  1576, 
which  order  hereby  is  made  a  part  of  this  order  by  reference,  and 
used  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  pursuant  to 
the  terms  of  this  order.    It  is  further 

Ordered,  That  said  the  Metamora  Telephone  Company  be,  and 
hereby  it  is  authorized  to  accept  said  capital  stock  of  the  Sylvania 
Home  Telephone  Company,  and  to  hold  the  same  until  such  time  as 
it  shall  distribute  the  same  among  its  stockholders.    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any  future 
proceeding  involving  said  matters. 


No.  1593 — In  the  Matter  of  the  Joint  Application  of  the  Chesapeake 
&  Potomac  Telephone  Company  of  West  Virginia,  and  the  Clar- 
ington  Home  Telephone  Company.    Prayer  Granted. 


(Dated  January  9,  1919.) 

The  Chesapeake  &  Potomac  Telephone  Company  of  West  Vir- 
ginia, (a  corporation  organized  under  the  laws  of  West  Virginia 
and  duly  authorized  to  do  business  in  the  State  of  Ohio),  and  The 
Clarington  Home  Telephone  Company,  (a  corporation  organized  un- 
der the  laws  of  Ohio,  with  its  principal  place  of  business  at  Clar- 
ington, Monroe  County,)  having  heretofore  filed  a  joint  applica- 
tion asking  the  consent  to  and  approval  by  this  commission  of  their 
making  an  agreement,  as  of  date  September  25th,  1918,  providing, 
among  other  things,  for  the  retention  of  the  physical  connection 
now  existing  between  their  respective  systems  and  the  continued 
interchange  of  service  thereby;  and  the  commission  having,  upon 
the  filing  of  said  application,  deemed  the  assignment  of  the  same 
for  hearing  to  be  unnecessary,  said  matter  came  on  this  day  for  final 
consideration. 

The  commission,  being  fully  advised  in  the  premises,  finds  that 
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the  service  furnished  the  public  will  be  improved  thereby,  and  that 
the  public  will  thereby  be  furnished  adequate  service  for  a  reason- 
able and  just  rate,  rental,  toll  or  charge  therefor,  and  is  satisfied 
that  its  consent  and  authority  for  the  retention  of  said  connection 
between  applicant's  systems  and  for  the  continued  interchange  of 
service  thereby,  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  the  Chesapeake  &  Potomac  Telephone 
Company  of  West  Virginia,  and  said  the  Clarington  Home  Telephone 
Company  be,  and  hereby  they  are  authorized  to  retain  the  physical 
connection  between  their  respective  systems  and  to  continue  to  in- 
terchange service  as  provided  by  law.    It  is  further 

Ordered,  That  the  findings  as  to  rates  and  service  herein- 
before set  forth  shall  not  be  binding  upon  this  commission  in  any 
future  proceeding  involving  said  subjects. 


No.  1504— In  the  Matter  of  the  Appeal  of  the  Tiffin  Water  Works 
From  an  Ordinance  Passed  by  the  City  of  Tiffin,  on  the  11th  Day 
of  June,  1918,  Entitled,  "An  Ordinance  to  Provide  Rentals  to  be 
Paid  to  the  Tiffin  Water  Works  for  Water  Supply  and  Service,  by 
the  City  of  Tiffin,  Ohio,  for  Public  Use,  and  Its  Citizens  for  Pri- 
vate Use."    Entry  of  Dismissal.' 


(Dated  January  3,  1919.) 

This  day,  council  for  appellant  in  the  above  matter  appeared 

before  the  commission  and  produced  a  copy  of  an  ordinance  entitled : 

"An  ordinance  to  provide  rentals  to  be  paid  to  the 
Tiffin  Water  Works  for  Water  Supply  and  Service,  by  the 
City  of  Tiffin,  Ohio,  for  public  use,  and  by  citizens  for  private 


use." 


passed  the  13th  day  of  December,  1918,  and  effective  January  1, 
1919,  said  ordinance  containing  a  repealing  ordinance  of  the  ordi- 
nance passed  June  11th,  1918,  upon  which  the  appeal  now  pending 
before  this  commission  is  based,  and  said  ordinance  containing  a 
further  section  declaring  the  same  to  be  an  emergency  ordinance 
and  thereby  effective  within  less  than  the  statutory  time,  and  not 
subject  to  a  referendum  by  the  electors  of  said  city  of  Tiffin;  and 
the  said  Tiffin  water  works  having  filed  its  written  acceptance  of 
said  ordinance  with  the  clerk  of  the  council  of  the  city  of  Tiffin, 
Ohio,  and  with  this  commission  its  revised  schedule  containing  and 
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putting  into  effect  as  of  January  1, 1919,  the  rates  prescribed  in  said 
ordinance,  and  all  parties  consenting  to  the  dismissal  of  said  appeal, 
it  is,  therefore 

Ordered,    That  said  appeal  be,  and  hereby  it  is  dismissed. 


No.  1564— In  the  Matter  of  the  Joint  Petition  of  the  Licking  Tele* 
phone  Company  of  Mt.  Vernon,  Ohio,  for  Leave  to  Issue  Certain 
Common  Stock ;  and  of  the  Sunbury  &  Galena  Telephone  Company 
of  Sunbury,  Ohio;  the  Johnstown  &  Croton  Telephone  Company 
of  Johnstown,  Ohio;  the  Utica  &  Home  Telephone  Company  of 
Utica,  Ohio,  and  the  Pataskala  &  Hebron  Telephone  Company  of 
Pataskala,  Ohio,  to  Accept,  Hold  and  Distribute  Certain  Common 
Stock.    Prayer  Granted. 


(Dated  January  13,  1919.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  the  Licking  Telephone 
Company  (a  corporation  organized  and  existing  under  the  laws  of 
Ohio),  asking  the  consent  and  authority  of  this  commission  to  is- 
sue common  capital  stock  of  the  total  par  value  of  $217,150.00, 
$212,150.00,  par  value  thereof,  to  be  delivered,  $33,900.00  to  the 
Sunbury  &  Galena  Telephone  Company;  $53,750.00  to  the  Johns- 
town &  Croton  Telephone  Company,  $40,000.00  to  the  Utica  & 
Home  Telephone  Company,  and  $84,500.00  to  the  Pataskala  & 
Hebron  Telephone  Company,  in  full  payment  of  the  consideration 
for  their  respective  properties,  the  purchase  thereof,  by  said  the 
Licking  Telephone  Company,  having  been  duly  consented  to  and  au- 
thorized by  the  order  this  day  made  and  entered  in  proceeding  No. 
1583,  and  the  proceeds  arising  from  the  sale  of  $5,000.00  par  value 
of  said  stock,  to  be  used  to  defray  the  expenses  and  costs  incident 
to  the  organization  of  said  the  Licking  Telephone  Company,  and 
the  application,  thereto  joined,  of  said  the  Sunbury  &  Galena  Tele- 
phone Company,  said  the  Johnstown  &  Croton  Telephone  Company, 
said  the  Utica  &  Home  Telephone  Company,  and  said  the  Pataskala 
&  Hebron  Telephone  Company,  to  respectively,  accept  and,  for  the 
present,  hold  said  capital  stock  of  the  Licking  Telephone  Company 
and  hereafter  to  distribute  the  same,  pro-rata,  among  their  respec- 
tive stockholders. 
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The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  herein  and  from  th$  record  made  upon  the  hearing 
thereupon: 

(1)  That  the  property  and  assets  of  said  The  Sunbury 
and  Galena  Telephone  Company  are,  for  the  purposes  of  this 
proceeding,  worth  the  sum  of  $33,900.00,  those  of  The  Johns- 
town and  Croton  Telephone  Company,  $53,350.00,  those  of 
The  Utica  and  Home  Telephone  Company,  $40,000.00  and 
those  of  The  Pataskala  and  Hebron  Telephone  Company  $84,- 
500.00. 

(2)  That  The  Licking  Telephone  Company  has  con- 
tracted indebtedness  incident  to  its  organization  in  the  sum 
of  $5,000.00. 

(3)  That  the  issue  of  all  of  said  capital  stock  is  reason- 
ably required  and  the  money  to  be  procured  by  the  sale  of 
$5,000.00,  par  value,  thereof  is  necessary  for  the  acquisition 
of  property,  to  be  actually  used  and  useful  for  the  convenience 
of  the  public  in  the  prosecution  of  applicant's  corporate  pur 
poses  and  the  payment  and  discharge  of  its  lawful  indebted- 
ness. 

(4)  That  the  service  furnished  the  public  will  be  im- 
proved by  the  acquisition  of  said  capital  stock  of  The  Lick- 
ing Telephone  Company  by  its  said  co-applicants,  and  the  pub- 
lic thereby  will  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  charge  therefor. 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  of  said 
capital  stock  by  said  the  Licking  Telephone  Company,  and  the  ac- 
quisition and  holding  of  $212,150.00,  par  value,  thereof  by  said  other 
applicants,  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  the  Licking  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
total  par  value  of  two  hundred  and  seventeen  thousand,  one  hundred 
and  fifty  dollars  ($217,150.00),  and  that  five  thousand,  par  value, 
thereof  be  sold  for  the  highest  price  obtainable  but  for  not  less  than 
the  par  value  thereof.    It  is  further 

Ordered,  That  $212,150.00,  par  value,  of  said  capital  stock  be 
used,  and  the  proceeds  arising  from  the  sale  of  $5,000.00,  par  value, 
thereof  expended  for  the  following  purposes  and  no  others,  to-wit : 

(a)  $33,900.00,  par  value,  of  said  capital  stock  to  be 
issued  as  fully  paid  and  at  par,  to  The  Sunbury  and  Galena 
Telephone  Company; 

$53,750.00,  par  value,  of  said  capital  stock  to  be  issued 
as  fully  paid  and  at  par,  to  The  Johnstown  and  Crotcn  Trie- 
phone  Company; 

$40,000.00,  par  value,  of  said  capital  stock  to  be  issued 
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as  fully  paid  and  at  par,  to  The  Utica  and  Home  Telephone 
Company,  and 

$84,500.00,  par  value  c£  said  capital  stock  to  be  issued  as 
fully  paid  and  at  par,  to  The  Pataskala  and  Hebron  Telephone 
Company, 
in  full  and  final  payment  of  the  consideration  for  their  respective 

properties  and  assets,  the  purchase  of  which  by  said  the  Licking 
Telephone  Company,  was  duly  consented  to  and  authorized  by  or- 
der this  day  made  and  entered  in  proceeding  No.  1583. 

(b)  The  proceeds  arising  from  the  sale  of  $5,000.00,  par 
value,  of  said  capital  stock  to  be  used  to  pay  and  discharge  ap- 
plicant's indebtedness,  incurred  and  to  be  incurred,  for  and  on 
account  of  its  organization. 

It  is  further 

Ordered,  That  said  the  Licking  Telephone  Company  make 
verified  report  to  this  commission  of  the  issue  and  disposition  of  its 
said  capital  stock,  and  the  expenditure  of  the  proceeds  of  the  por- 
tion thereof  to  be  sold,  pursuant  to  the  terms  and  conditions  of  this 
order.    It  is  further, 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  value, 
rates  and  service  shall  not  be  binding  upon  the  commission  in  any 
future  proceeding  involving  such  matters.    It  is  further 

Ordered,  That  said  the  Sunbury  &  Galena  Telephone  Com- 
pany, said  the  Johnston  &  Croton  Telephone  Company,  said  the 
Utica  &  Home  Telephone  Company  and  said  the  Pataskala  &  He- 
bron Telephone  Company  be,  and  hereby  each  of  said  companies,  is 
authorized  to  accept  and  hold  until  such  time  as  it  may  distribute 
the  same  among  its  stockholders,  the  aforesaid  capital  stock  of  the 
Licking  Telephone  Company  of  the  respective  par  values  prescribed 
in  the  third  preceding  section  of  this  order. 


CALENDAR 


January  31 — 

11  a.  m. — Chicago  &  Erie  R.  R.  Go.  vs.  C.  C.  C.  &  St  L.  Ry.  Go. 


February 

1:30  p.  m. — Application  of  Rocky  River  Water,  Light  &  Power  Go.  to  sell 

plant  to  municipality. 


February 

1:30  p.  m. — Maire  Bros,  et  al  vs.  Ohio  Electric  Ry. 
Ohio  Electric  vb.  Gity  of  Lima. 


ATTORNEY  GENERAL 


Whenever  a  Person  has  Been  Indicted  for  a  Crime  and  Before  Sen- 
tence, is  Found  by  Special  Trial  to  be  Insane,  Such  Person  Must 
be  Committed  to  the  Lima  State  Hospital  Until  Restored  to  Rea- 
son* The  Probate  Judge  Has  no  Authority  to  Commit  Such  Per- 
son to  the  Ohio  Hospital  for  Epileptics,  Nor  Has  he  Any  Author- 
ity to  Discharge  Such  Person. 


No.  1677— (Opinion  Dated  January  8,  1919.) 

Hon.  John  V.  Campbell,  Prosecuting  Attorney,  Cincinnati,  Ohio. 

Dear  Sir:    I  have  your  communication  of  December  31st,  1918, 
which  reads  as  follows : 

"There  has  arisen  in  this  county  a  question  which  we  are 
respectfully  submitting  for  your  consideration.     A  prisoner, 
James  Tate,  was  indicted  here  on  two  charges  of  robbery.  These 
offenses  were  committed  by  Tate  and  a  confederate.    Tate's 
attorney,  complying  with  Section  13608  of  the  General  Code, 
filed  a  certificate  of  a  physician  that  Tate  was  suffering  from 
epilepsy.    A  hearing  was  had  as  provided  in  this  Section  and 
Section  13609  and  a  jury  found  by  unanimous  verdict  that 
Tate  was  insane.    The  insanity  is  based  entirely  on  the  fact 
that  Tate  is  an  epileptic  and  as  such  is  irresponsible.    Probate 
Judge  William  H.  Lueders  of  this  county,  advises  us  that  he 
will  dismiss  Tate  when  the  matter  is  submitted  to  him  as  he 
has  no  authority  to  order  Tate's  confinement  in  any  institution 
in  this  state.    This  is  .because  Tate  has  not  been  a  resident  of 
the  state  a  year.    General  Code,  Section  2044,  provides  that 
an  epileptic,  whose  being  at  large  is  dangerous  to  the  com- 
munity shall  be  .confined  in  the  Ohio  Hospital  for  Epileptics 
and  his  commitment  and  confinement  to  the  hospital,  cane  aijd 
custody  while  there  and  discharge  therefrom  shall  be  deter- 
mined as  is  provided  by  law  for  the  commitment  and  care  of 
the  insane ;  however,  Section  2037  provides  that  a  residence  of 
one  year  is  necessary  before  commitment  to  this  institution. 
Sections  1984  and  2003  cover  the  commitment  of  the  criminal 
insane  to  the  Lima  State  Hospital.    Sections  1985-4  provides 
for  the  custody,  care  and  special  treatment  of  insane  persons 
indicted  or  found  to  be  insane. 

"Please  advise  if  it  is  your  opinion  that  in  all  cases 
where  persons  are  indicted  and  then  found  to  be  insane, 
whether  epileptic  or  otherwise,  they  must  under  all  circum- 
stances be  confined  in  the  Lima  State  Hospital,  or  if  a  person 
suffering  with  epilepsy  and  found  to  be  insane  by  a  jury  should 
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be  committed  to  the  Ohio  Hospital  for  Epileptics.  If  it  is  your 
opinion  that  the  latter  step  should  be  taken,  please  advise 
what  action,  in  your  opinion,  should  be  taken  in  the  case  of 
Tate,  who  has  not  been  a  resident  of  this  state  for  a  year." 

In  considering  your  question,  let  us  first  note  a  provision  found 
in  Section  13614  General  Code  to  this  effect,  "If  a  person  under  in- 
dictment appears  to  be  insane,  proceedings  shall  be  had  as  provided 
for  persons  not  indicted  because  of  insanity/'  This  provision  makes 
it  necessary  for  us  to  consider  Section  13577  General  Code,  which 
provides,  in  part  as  follows:  "If  a  grand  jury  upon  investigation 
of  a  person  accused  of  crime  finds  such  person  to  be  insane,  it  shall 
report  such  finding  to  the  Court  of  Common  Pleas.  Such  court  shall 
order  a  jury  to  be  impaneled  to  try  whethe  or  not  the  accused  is  sane 
at  the  time  of  such  impaneling,  and  such  court  and  jury  shall  pro- 
ceed in  a  like  manner  as  provided  by  law  when  the  question  of  the 
sanity  of  a  person  indicted  for  an  offense  is  raised  at  any  time  be- 
fore sentence."  This  provision  makes  it  again  necessary  for  us  to 
to  turn  to  the  provisions  having  to  do  with  the  trial  of  a  person  to 
ascertain  whether  he  is  sane  or  not  when  such  person  has  been  in- 
dicted, but  has  not  yet  been  sentenced.  These  provisions  are  found 
in  Section  13608  to  Section  13610  General  Code  inclusive.  Section 
13608,  General  Code  reads  as  follows : 

"When  the  attorney  of  a  person  indicted  for  an  offense  sug- 
gests to  the  court  in  which  such  indictment  is  pending,  and  be- 
fore sentence,  that  such  person  is  not  then  sane  and  a  certifi- 
cate of  a  reputable  physician  to  that  effect  is  presented  to  the 
court,  such  court  shall  order  a  jury  to  be  impaneled  to  try 
whether  or  not  the  accused  is  sane  at  the  time  of  such  impanel- 
ing. Thereupon  a  time  shall  be  fixed  for  a  trial,  a  jury  shall 
be  drawn  from  the  jury  box  and  a  venire  issued,  unless  the 
%  prosecuting  attorney  or  the  attorney  of  the  accused  demand  a 
struck  jury,  in  which  case  such  jury  shall  be  selected  and  sum- 
moned as  required  by  law.  The  jury  shall  be  sworn  to  try  the 
question  whether  the  accused  is  or  not  sane  and  a  true  verdict 
given  according  to  the  law  and  the  evidence,  and,  on  the  trial, 
the  accused  shall  hold  the  affirmative." 

Section  13609  provides  that  three-fourths  of  the  jurors  may 
return  a  verdict  as  to  the  sanity  or  insanity  of  the  person  under 
trial.  Section  13610  General  Cbde,  provides  in  part  as  follows :  'If 
the  jury  finds  him  to  be  not  sane,  that  fact  shall  be  certified  by  the 
clerk  to  the  probate  court,  and  the  accused,  until  restored  to  reason, 
shall  be  dealt  with  by  such  court  as  upon  inquest  had."  That  is,  the 
probate  court,  when  the  clerk  thereof  receives  a  certificate  to  the 
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effect  that  a  certain  person  has  been  found  not  to  be  sane,  must  pro- 
ceed with  the  matter  of  commitment  just  the  same  as  if  the  probate 
court  itself  had  made  the  inquest  and  found  that  the  person  being 
inquired  about  is  not  sane.  Of  course,  what  the  probate  court  can 
do  with  the  person  in  the  way  of  committing  him  to  some  institution 
depends  altogether  upon  the  provisions  of  the  statutes  in  reference 
to  the  particular  case  which  he  has  in  hands.  Right  here  it  might  be 
well  for  us  to  notice  another  provision  of  this  Section,  which  is  as 
follows :  "If  he  is  discharged,  the  bond  given  for  his  support  and 
safe-keeping  shall  contain  a  condition  that  when  restored  to  reason, 
he  shall  answer  to  the  offense  charged  in  the  indictment,  or  of  which 
he  has  been  convicted,  at  the  next  term  of  the  court  thereafter,  and 
abide  by  the  order  of  such  court." 

If  this  provision  applies  to  the  case  which  you  have  in  hand, 
then  it  would  appear  that  the  probate  court  might  commit  Mr.  Tate 
to  the  proper  hospital  for  the  insane,  and  then  if  the  superintendent 
thereof  should  deem  it  for  the  best  interests  of  the  public,  he  might 
discharge  Mr.  Tate  upon  a  bond  being  given  as  provided  in  said  pro- 
vision of  Section  13610  General  Code. 

The  matter  of  the  discharge  of  an  insane  patient  is  set  forth  in 
Section  1964  General  Code,  which  reads  as  follows : 

"On  consent  and  advice  of  the  trustees,  the  superinten- 
dent may  discharge  any  patient  from  a  state  hospital  for  the 
insane,  when  he  deems  such  discharge  proper  and  necessary. 
No  patient  who  in  the  judgment  of  the  superintendent  has 
homicidal  or  suicidal  propensities  shall  be  discharged.  If,  in 
the  opinion  of  the  superintendent,  the  condition  of  the  patient 
at  the  time  of  discharge  justifies  it,  he  may  permit  him  to  go 
to  his  home,  or  leave  the  institution  unattended." 

But  in  connection  with  this  matter,  we  must  again  note  the  pro- 
visions of  Section  13614  General  Code.  This  Section  provides  in 
part:  "If  such  person  is  found  to  be  insane,  he  shall  be  committed 
to  the  Lima  State  Hospital  until  restored  to  reason,  when  the  super- 
intendent thereof  shall  notify  the  prosecuting  attorney  of  the 
proper  county,  who  shall  proceed  as  provided  by  law  with  the  trial 
of  such  person  under  indictment. 

It  will  be  well  for  us  to  keep  in  mind  that  Section  13614  General 
Code  was  originally  a  part  of  an  act  "to  provide  for  the  erection,  or- 
ganization and  management  of  the  Lima  State  Hospital,  being  Sec- 
tion 13  of  said  act.  This  act  deals  exclusively  with  the  matter  of 
the  Lima  State  Hospital,  and  in  this  connection  it  will  be  well  for 
us  to  note  the  provisions  of  Section  1985  General  Code,  which  was 
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originally  Section  2  of  the  said  act.    This  Section  provides,  in  part, 

'The  Lima  State  Hospital  shall  be  used  for  the  custody,  care  and 

special  treatment  of  insane  persons  of  the  following  classes : 
«j      ****** 

2      ***** 

3.  Persons  accused  of  crime,  but  not  indicted  because  of 
insanity. 

4.  Persons  indicted,  but  found  to  be  insane/ 


»» 


It  appears  to  me,  that  this  Section  itself  is  broad  enough  to 
warrant  the  conclusion  that  whenever  a  person  has  been  indicted 
for  a  crime,  and  before  sentence  is  found  by  special  trial  to  be  in- 
sane, then  the  indicted  person  must  be  committed  to  the  Lima  State 
Hospital.  Of  course,  it  might  be  held  that  even  though  this  Section 
provides  that  the  Lima  State  Hospital  shall  be  used  for  certain 
classes  of  insane  persons,  yet  the  legislature  did  not  intend  that  it 
should  be  the  only  hospital  to  which  such  persons  might  be  com- 
mitted. But  I  do  not  think  the  Section  would  bear  that  construc- 
tion. However,  whan  we  take  into  connection  with  this  Section,  the 
provisions  of  Section  13614  General  Code,  above  quoted,  and  when 
we  remember  that  1985  and  13614  both  formed  a  part  of  the  same 
act,  it  seems  to  me  that  the  only  conclusion  to  which  one  can  arrive 
is,  that  if  a  person  under  indictment  is  found  to  be  insane,  then  he 
must  be  committed  to  the  Lima  State  Hospital.  If  this  conclusion 
is  correct,  then,  under  the  provisions  of  13610,  General  Code,  the 
probate  court  would  have  no  other  course  to  pursue  than  to  commit 
Mr.  Tate  to  the  Lima  State  Hospital. 

Further,  it  is  quite  evident  that  Section  13614  negatives  the 
idea  that  a  person  committed  to  said  hospital,  under  the  circum- 
stances mentioned  by  you,  may  be  discharged  therefrom  during  the 
time  of  his  insanity,  because  this  section  provides  that  he  shall  be 
committed  to  the  Lima  State  Hospital  "until  restored  to  reason." 

The  above  reasoning  is  all  the  more  effective  when  we  remember 
that  Section  1985  General  Code,  and  13614  General  Code,  are  parts 
of  a  later  enactment  than  Section  13608  General  Code  et  seq. 

So  that  I  would  hold  that  the  probate  judge  of  your  county  has 
no  authority  to  commit  Mr.  Tate  to  the  Ohio  Hospital  for  Epileptics ; 
neither  has  he  any  authority  to  discharge  Mr.  Tate.  But  under  the 
provisions  of  Section  13610  and  13614  General  Code,  he  must  com- 
mit Mr.  Tate  to  the  Lima  State  Hospital,  there  to  remain  until  he  is 
restored  to  reason. 

It  must  be  kept  in  mind  that  Mr.  Tate  was  not  found  by  the  jury 
to  be  an  epileptic.    He  was  found  by  the  jury  to  be  insane.    This  is 
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the  only  ground  which  would  warrant  the  court  in  not  proceeding 
with  a  trial  in  order  to  ascertain  whether  Mr.  Tate  is  guilty  of  the 
crime  charged  in  the  indictment  or  not.  The  provisions  of  Section 
13608,  General  Code,  et  seq.,  are  merely  for  the  purpose  of  postpon- 
ing a  trial  until  an  insane  person  becomes  again  sane,  so  that  he  can 
intelligently  consult  with  his  counsel  and  make  the  proper  defense  to 
the  charge  contained  in  the  indictment. 

I  note  in  your  communication  that  you  state  that  the  physician 
filed  an  affidavit  to  the  effect  that  Mr.  Tate  was  suffering  from  epi- 
lepsy. If  this  is  strictly  the  nature  of  the  affidavit,  it  possibly  did 
not  comply  strictly  with  Section  13608,  because  that  Section  pro- 
vides that  the  certificate  of  a  reputable  physician  must  be  made  to 
the  effect  that  a  person  is  not  sane.  But,  however  that  may  be,  the 
court  evidently  decided  that  the  affidavit  was  sufficient,  and  a  spe- 
cial jury  was  impaneled,  and  the  jury  brought  in  a  verdit  to  the  ef- 
fect that  Mr.  Tate  was  insane*  at  the  time  of  the  impaneling  of  the 
jury. 

Under  all  of  these  circumstances  and  conditions,  it  is  my  opinion 
that  the  conclusion  above  reached  is  correct. 

You  state  in  your  communication  that  the  probate  judge  of 
your  county  contemplates  discharging  Mr.  Tate,  for  the  reason  that 
he  has  not  been  a  resident  of  the  state  of  Ohio  for  one  year,  and  that 
he  did  not  contract  the  disease  of  epilepsy  while  residing  in  this 
state.  This  idea  is  based  on  Section  3037  General  Code,  which  makes 
such  a  provision,  but  this  applies  merely  to  the  matter  of  commit- 
ting persons  to  the  Ohio  Hospital  for  Epileptics  at  Gallipolis,  and 
would  not  apply  to  the  matter  of  committing  persons  to  the  Lima 
State  Hospital. 


The  Council  of  a  City  May  Employ  a  Person  to  Secure  Waivers  of 
the  Special  Assessment  Limitations  from  Property  Owners  and 
Fix  His  Compensation. 


No.  1667—  (Opinion  Dated  January  6,  1919.) 

Bureau  of  Inspection  and  Superintendent  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen:     Under  favor  of  November  22,  1918,  you  submit 

the  following  question : 

Statement  of  Facts 
'The  council  of  the  City  of  Barberton,  Ohio,  has  passed  an 
ordinance  providing  for  the  employment  of  a  person  to  obtain 
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waivers  of  the  special  assessment  limitations  from  property 
owners  abutting  upon  certain  proposed  sewer  improvements, 
and  fixed  his  compensation  at  40  cents  per  hour  for  time  act- 
ually employed  in  obtaining  these  waivers.  Council  has  further 
elected  a  man  to  this  position. 

"Question :      Is  such  procedure  legal  ?" 

Section  4210  General  Code,  provides  as  follows : 

'Within  ten  days  from  the  commencement  of  their  term, 
the  members  of  council  shall  elect  a  president  pro  tern,  a  clerk, 
and  such  other  employes  of  council  as  may  be  necessary,  and 
fix  their  duties,  bonds  and  compensation.  The  officers  and  em- 
ployes of  council  shall  serve  for  two  years,  but  may  be  re- 
moved at  any  time  for  cause,  at  a  regular  meeting  by  a  vote 
of  two-thirds  of  the  members  elected  to  council." 

Under  the  provisions  of  this  Section,  council  has  authority  to 
provide  for  such  other  employe  "as  may  be  necessary,  and  fix  their 
duties,  bonds  and  compensation/ 

The  question  arises,  as  to  whether  or  not  the  person  employed, 
as  stated  in  your  inquiry,  is  to  be  considered  as  an  employee  of 
council  and  whether  the  duties  which  he  wants  to  perform  are  for 
the  purposes  of  legislation. 

The  first  sentence  of  Section  4211,  General  Code  reads: 

'The  powers  of  council  shall  be  legislative  only,  and  it 
shall  perform  no  administrative  duties  whatever  and  it  shall 
neither  appoint  nor  confirm  any  officer  or  employe  in  the  city 
government  except  those  of  its  own  body,  except  as  is  other- 
wise provided  for  in  this  title."  ****** 

From  this  Section  the  powers  of  council  are  legislative  only. 

Section  3818  General  Code,  provides  in  part  as  follows : 

"A  notice  of  the  passage  of  such  resolution  shall  be  served 
by  the  clerk  of  council,  or  an  assistant,  upon  the  owner  of  each 
piece  of  property  to  be  assessed,  in  the  manner  provided  by 
law  for  the  service  of  summons  in  civil  actions."  ****** 

This  Section  makes  it  the  duty  of  the  clerk  of  council  to  serve 
notices  of  the  passage  of  resolution  by  council,  declaring  the  neces- 
sity of  making  a  public  improvement  to  be  paid  for  in  whole  or  in 
part  by  special  assessments. 

Section  3819  General  Code,  limits  the  amount  of  assessments 
which  may   be   placed  against   abutting  property.    This»   Section 

reads: 

"The  council  shall  limit  all  assessments  to  the  special 
benefits  conferred  upon  the  property  asssesed,  and  in  no  case 
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shall  there  be  levied  upon  any  lot  or  parcel  of  land  in  the  cor- 
poration any  assessment  or  assessments  for  any  or  all  pur- 
poses, within  a  period  of  five  years,  to  exceed  thirty-three  and 
one-third  percent  of  the  actual  value  thereof  after  improve- 
ment is  made.  Assessments  levied  for  the  construction  of 
main  sewers  shall  not  exceed  the  sum  that  in  the  opinion  of 
council  would  be  required  to  construct  an  ordinary  street  sewer 
or  drain  of  sufficient  capacity  to  drain  or  sewer  the  lots  of 
lands  to  be  assessed  for  such  improvement,  nor  shall  any  lots 
of  lands  be  assessed  that  do  not  need  local  drainage  or  which 
are  provided  therewith." 

The  question  then  arises  as  to  whether  or  not  abutting  property9 
owners  may  waive  by  contract  or  otherwise,  the  limitations  pro- 
vided for  in.  Section  3819  General  Code, 

In  the  case  of  Thornton  v.  City  of  Cincinnati,  4  C.  C.  N.  S.,  31, 

the  first  branch  of  the  syllabus  reads : 

"The  constitutional  limitations  as  to  the  amount  of  an 
assessment  for  a  street  improvement  may  be  waived  by  con- 
tract or  by  the  conduct  of  the  parties  in  pais." 

It  appears,  therefore,  that  an  abutting  property  owner  may 
waive  by  contract,  the  limitations  placed  by  statutes  upon  the 
amount  which  council  may  levy  against  property  by  way  of  special 
assesments  for  improvement.  The  purpose  therefore  of  securing 
waivers  of  the  special  assessment  limitations  was  to  lay  the  founda- 
tion for  legislation  seeking  to  make  the  improvement  in  question 
and  to  make  an  assessment  in  excess  of  the  amount  limited  by  stat- 
ute. This  is  a  legislative  function  and  it  is  proper  for  council  to  em- 
ploy a  person  to  obtain  such  waivers  and  it  may  fix  a  compensation 
of  such  person  at  so  much  per  hour. 

It  is  my  opinion,  therefore,  that  the  procedure  as  stated  by  you 
is  legal. 


The  Provisions  of  Section  2622,  General  Code,  are  Mandatory  and 
the  Appointment  of  a  Deputy  Sealer  of  Weights  and  Measures  by 
the  County  Auditor  May  not  be  Dispensed  With. 


No.  1686— (Opinion  Dated  January  11,  1919.) 

Hon.  P.  A.  Saylor,  Prosecuting  Attorney,  Eaton,  Ohio. 

Dear  Sir:    I  have  your  letter  of  December  17, 1918,  requesting 
my  opinion  as  follows : 

"I  write  you  with  reference  to  the  construction  of  2622 
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of  the  General  Code  of  Ohio,  relative  to  the  appointment  of  a 
deputy  sealer  of  weights  and  measures.  Is  it  compulsory 
under  this  law,  or  is  it  optional  with  the  county  auditor  to 
make  the  appointment?  In  other  words,  can  the  county 
auditor  himself,  with  the  assistance  that  he  has  in  his  office, 
look  after  the  duties  imposed  upon  the  sealer  of  weights  and 
measures,  without  making  this  appointment. 

"This  county  is  a  small  county,  has  but  five  or  six  in- 
corporated towns  within  the  borders  of  the  county,  and  all 
of  them  are  villages,  and  it  may  be  that  it  would  be  advisable 
from  a  business  standpoint,  to  dispense  with  the  appointment 
of  a  deputy  sealer  of  weights  and  measures  and  have  the 
work  done  from  the  auditor's  office." 

Section  2622  General  Code  reads: 

"Each  county  sealer  of  weights  and  measures  shall  ap- 
point by  writing  under  his  hand  and  seal,  a  deputy  who  shall 
compare  weights  and  measures  wherever  the  same  are  used 
or  maintained  for  use  within  his  county,  or  which  are 
brought  to  the  office  of  the  county  sealer  for  that  purpose, 
with  the  copies  of  the  original  standards  in  the  possession  of 
the  county  sealer,  who  shall  receive  a  salary  fixed  by  the  county 
commissioners,  to  be  paid  by  the  county,  which  salary  shall  be 
instead  of  all  fees  or  charges  otherwise  allowed  by  law.  Such 
deputy  shall  also  be  employed  by  the  county  sealer  to  assist  in 
the  prosecution  of  all  violations  of  laws  relating  to  weights  and 
measures." 

In  an  opinion  by  this  department  rendered  to  Hon.  George  F. 
Crawford,  under  date  of  February  24,  1917,  the  following  state- 
ment is  found  relative  to  the  provisions  of  Section  2622 : 

'The  language  of  Section  2622  General  Code,  is  certain 
and  specific  in  relation  to  the  appointment  of  the  deputy  sealer ; 
the  provision,  I  think,  in  relation  thereto,  is  mandatory  and 
1  very  good  reasons  are  apparent  why  this  should  be  so  because 
the  duties  of  the  sealer  in  comparing  weights  and  measures, 
wherever  the  same  are  used  or  kept  for  use,  makes  it  neces- 
sary for  the  person  performing  those  duties  to  go  about  the 
county  where  such  weights  and  measures  are  so  ketft  and  so 
used  and  necessarily  makes  it  impossible  on  account  of  the 
other  duties  of  his  office  for  the  county  auditor  to  perform  that 
portion  of  the  duties  of  the  office  of  county  sealer." 

Following  this  view  of  the  statute,  I  advise  you  that  Section 
2622  is  mandatory  and  that  the  appointment  of  a  deputy  sealer  may 
not  be  dispensed  with. 
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Where  a  Corporation  is  Organized  for  the  Purpose  of  Baying  Milk 
From  its  Members  and  Then  Reselling  to  Dealers,  and  Such  Asso- 
ciation Endeavors  to  Compel  a  Dealer  to  Accept  all  Milk  Offered 
at  Any  Time  by  Any  Member  of  the  Association,  and  to  Refuse 
to  buy  Milk  from  Any  Producer  not  a  Member  of  the  Association, 
Such  Facts  ate  Sufficient  to  Require  an  Investigation  by  the 
Prosecuting  Attorney  as  to  Whether  That  Constitutes  a  Viola- 
tion of  the  Valentine  Anti-Trust  Law. 


No.  1681—  (Opinion  Dated  January  10,  1919.) 

United  States  Food  Administration,  Chief  Law  Enforcement  Divi- 
sion, Columbus,  Ohio. 

Gentlemen :  In  your  letter  of  recent  date  you  have  submitted 
for  my  consideration  a  letter  received  from  the  Secretary  of  the 
Federal  Milk  Commission  for  Ohio  and  invite  my  opinion  as  to 
whether  or  not  the  practice  described  by  him  constitutes  a  violation 
of  the  Ohio  statutes. 

The  letter  referred  to  states  the  following  facts  and  question : 

"It  has  been  stated  to  the  Federal  Milk  Commission  for 
Ohio  that  certain  producers  in  Seneca  County  have  incorpor- 
ated under  the  name  of  the  Seneca  County  Dairy  Association. 
This  corporation  buys  milk  from  its  members  as  individuals 
and  possibly  buys  also  from  others,  though  I  am  not  certain 
of  this.  The  association  then  re-sells  the  milk  to  milk  dealers. 
It  was  stated  by  a  Tiffin  dealer  that  the  association  had  en- 
deavored to  compel  him  to  accept  all  milk  offered  at  any  time 
by  any  member  of  the  association  and  to  refuse  to  buy  milk 
from  any  milk  producer  not  a  member  of  the  association.  No 
evidence  of  this  appears  in  writing  but  presumably  the  dealer 
would  be  willing  to  testify  to  the  facts. 

"Query :  Do  the  facts  as  stated  afford  an  apparent  ground 
for  investigation  by  the  county  prosecutor  for  a  violation  of 
the  Valentine  law?" 

These  facts  invoke  consideration  of  the  following  Sections  of 
the  General  Code  of  Ohio,  constituting  what  is  popularly  known  as 
the  "Valentine  Anti-trust  Law" : 

Section  6391 : 

"A  trust  is  a  combination  of  capital,  skill  or  acts  by  two 
or  more  persons,  firms,  partnerships,  corporations  or  associa- 
tions of  persons,  for  any  or  all  of  the  following  purposes : 

1.  To  create  or  carry  out  restrictions  in  trade  or  com- 
merce. 

2.  To  limit  or  reduce  the  production  or  increase,  or  re- 
duce the  price  of  merchandise  or  a  commodity. 
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3.  To  prevent  competition  in  manufacturing,  making, 
transportation,  sale  or  purchase  of  merchandise,  produce  or  a 
commodity. 

4.  To  fix  at  a  standard  or  figure,  whereby  its  price  to  the 
public  or  consumer  is  in  any  manner  controlled  or  established, 
an  article  or  commodity  of  merchandise,  produce  or  commerce 
intended  for  sale,  barter,  use  or  consumption  in  this  state. 

5.  To  make,  enter  into,  execute  or  carry  out  contracts, 
obligations  or  agreements  of  any  kind  or  description,  by  which 
they  bind  or  have  bound  themselves  not  to  sell,  dispose  of  or 
transport  an  article  or  commodity,  or  an  article  of  trade,  use, 
merchandise,  commerce  or  consumption  below  a  common 
standard  figure  or  fixed  value,  or  by  which  they  agree  in  any 
manner  to  keep  the  price  of  such  article,  commodity  or  trans- 
portation at  a  fixed  or  graduated  figure,  or  by  which  they  shall 
in  any  manner  establish  or  settle  the  price  of  an  article,  com- 
modity or  transportation  between  them  or  themselves  and 
others,  so  as  directly  or  indirectly  to  preclude  a  free  and  unre- 
stricted competition  among  themselves,  purchasers  or  consum- 
ers in  the  sale  or  transportation  of  such  article  or  commodity, 
or  by  which  they  agree  to  pool,  combine  or  directly  or  indi- 
rectly unite  any  interests  which  they  have  connected  with  the 
sale  or  transportation  of  such  article  or  commodity,  that  its 
price  might  in  any  manner  be  affected.  Such  trust  as  is  de- 
fined herein  is  unlawful,  against  public  policy  and  void." 

Section  6396 : 

"A  violation  of  any  or  all  of  the  provisions  of  this  chapter 
is  a  conspiracy  against  trade,  and  a  person  engaged  in  such 
conspiracy  or  taking  part  therein,  or  aiding  or  advising  in  its 
commission,  or,  as  principal,  manager,  director,  agent,  servant 
or  employer,  or  in  any  other  capacity,  knowingly  carrying  out 
any  of  the  stipulations,  purposes,  prices  or  rates,  or  furnishing 
any  information  to  assist  in  carrying  out  such  purposes,  or  or- 
ders thereunder,  or  in  pursuance  thereof,  or  in  any  manner 
violating  a  provision  of  this  chapter,  shall  be  fined  not  less  than 
fifty  dollars  nor  more  than  five  thousand  dollars  or  imprisoned 
not  less  than  six  months  nor  more  than  one  year,  or  both.  Pro- 
vided, however,  that  when  the  violation  of  the  provisions  of 
this  chapter  consists  of  a  combination  to  control  the  price  or 
supply,  or  to  prevent  competition  in  the  sale  of  bread,  butter, 
eggs,  flour,  meat  or  vegetables  or  any  one  of  said  articles,  the 
person  or  persons  thus  engaged  shall  upon  conviction  thereof 
be  fined  in  any  sum  not  less  than  five  hundred  dollars  and  be 
imprisoned  in  the  penitentiary  not  less  than  one  nor  more  than 
five  years.  Each  day's  violation  of  any  of  the  provisions  of 
this  chapter  shall  constitute  a  separate  offense." 

Unquestionably  the  act  of  attempting  to  coerce  milk  dealers  to 
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deal  only  with  the  members  of  the  association  evidences  the  specific 
intent  required  by  these  statutes  in  two  particulars: 

(1)  It  manifests  a  purpose  to  create  and  carry  out  a  re- 
striction in  trade  or  commerce,  in  that  it  aims  at  restricting 
the  milk  dealers  in  their  purchases  of  milk  from  producers. 

(2)  It  shows  a  purpose  to  prevent  competition  in  the 
purchase  of  produce,  in  that  it  aims  to  secure  the  members  of 
the  association  against  the  competition  of  non-members  in 
their  dealings  with  the  milk  dealers. 

I  am  not  able  to  see  that  any  of  the  other  specific  intents  men- 
tioned in  the  statute  is  shown  by  the  facts  as  submitted. 

The  act  denounced  by  the  statute  is  that  of  combination, 
among  other  things,  of  acts.  There  is  clearly  present  here  a  combi- 
nation— an  acting  in  concert — on  the  part  of  the  members  of  the 
dairy  association.  The  only  question  is  as  to  whether  this  combi- 
nation in  its  relation  to  the  intent  manifested  by  the  specific  thing 
done  is  the  kind  of  combination  denounced  by  the  statutes.  To  il- 
lustrate how  the  problem  arises  let  it  be  said  that  it  must  be  admit- 
ted that  if  the  dealer  who  was  approached  by  the  association  had 
agreed  with  the  members  of  the  association  to  do  the  things  de- 
manded of  him  by  them,  the  result  would  clearly  have  been  such 
a  "trust"  as  is  prohibited  by  the  statute.  This  would  be  true  because 
both  parties  whose  co-operation  might  be  necessary  to  bring  about 
the  illegal  restrictions  or  prevention  of  competition  would  have  been 
thereby  participants.  It  appears,  however,  that  as  a  matter  of  fact 
the  effort  to  obtain  such  effective  co-operation  was  frustrated  by 
the  refusal  of  the  milk  dealer  who  was  approached  to  limit  his  deal- 
ings to  members  of  the  association.  Does  this  fact  change  the  re- 
sult ?  In  other  words,  is  it  necessary  in  order  to  constitute  the  kind 
of  "combination"  to  which  Section  6391  General  Code  refers  that 
both  the  purchaser  and  the  seller  shall  enter  it  ? 

I  am  clearly  of  the  opinion  that  this  is  not  the  case  and  that 
the  statutes  have  been  violated  in  the  transaction  described  by  the 
secretary  of  the  milk  commission.  It  is  well  known  that  the  anti- 
trust laws  were  aimed  not  at  combinations  of  buyers  and  sellers  but 
were  in  point  of  fact  primarily  directed  against  combinations  among 
those  interested  in  the  same  line  of  business.  To  be  sure,  such  com- 
binations can  effectively  do  some  of  the  other  things  denounced  by 
Section  6391,  such  as  the  reduction  of  production,  the  increase  of 
price,  the  prevention  of  competition  in  manufacturing,  making  and 
selling  articles,  the  fixing  of  standard  prices,  etc.  Hence,  it  might 
be  argued — and  this  gives  rise  to  the  only  doubt  in  the  case — that 
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the  statute  was  intended  to  apply  only  to  cases  in  which  the  restric- 
tions or  the  preventions  of  competition  aimed  at  could  be  accom- 
plished by  a  combination  and  agreement  among  members  of  the 
same  class. 

In  the  case  before  us  the  members  of  the  dairy  association  have 
agreed  to  restrict  their  several  activities  in  selling  milk,  in  that  they 
have  (presumably)  agreed  to  market  their  entire  product  through 
the  association.  This  of  itself,  and  in  the  absence  of  proof  of  a  con- 
certed purpose  to  fix  the  price  of  a  product  or  to  limit  the  supply, 
would  not  be  wrongful.  The  specific  intent  manifested  by  the  at- 
tempt to  coerce  the  dealer,  then,  does  not  effect  or  tend  to  establish 
illegal  restrictions  among  the  members  of  the  association  them- 
selves, but  is  directed  toward  the  curtailment  of  the  activities  of 
others  who  are  not  members  of  the  combination.  This  aim  can  be 
accomplished  only  through  coercion  or  persuasion  exerted  upon  the 
dealers.  That  is  to  say,  the  only  respect  in  which,  so  far  as  the 
facts'  submitted  to  me  show,  the  association  has  manifested  a  pur- 
pose to  restrict  competition  illegally  is  by  acting  in  a  concerted  man- 
ner to  destroy  at  least  one  market  which  its  competitors  might  oth- 
erwise have. 

Now  it  is  clear,  of  course,  that  if  any  one  of  the  members  of  the 
association  should  attempt  to  persuade  or  coerce  a  milk  dealer  to 
make  such  an  arrangement  with  him  as  is  described  it  would  prob- 
ably not  amount  to  a  violation  of  the  anti-trust  act.  But  in  this 
case  we  have  a  concerted  effort  participated  in  by  many.  It  is  very 
clear  that  the  anti-trust  act  embodies  principles  closely  analogous 
to,  if  not  identical  with,  those  by  which  the  common  law  offense  of 
conspiracy  is  governed.  It  is  well  settled  that  a  conspiracy  is  a  com- 
bination of  two  or  more  to  do  an  act  lawful  in  itself  in  an  unlawful 
manner.    A  combination  is  of  the  essence  of  the  offense. 

It  is  also  perfectly  clear  that  a  conspiracy  is  in  the  nature  of  an 
attempt,  i.e.,  an  incomplete  act,  in  the  sense  that  the  intention  har- 
bored by  the  conspirators  need  not  be  achieved  in  order  to  complete 
the  offense.  Thus,  if  A,  B  and  C  confederate  to  murder  D,  and  act- 
ually kill  him,  the  offense  is  not  conspiracy  of  course,  but  murder; 
but  if  they  stop  short  of  killing  D  and  yet  go  far  enough  in  their 
preparations  to  constitute  a  conspiracy  they  will  have  committed 
that  offense,  though  the  steps  taken  might  fall  short  in  legal  effect  of 
what  would  constitute  an  attempt  on  the  part  of  a  single  person  to 
murder  D. 

Upon  this  reasoning,  then,  I  arrive  at  the  conclusion  which  I 


ATTORNEY  GENERAL  '     475 

have  expressed,  which  is,  again,  that  enough  is  disclosed  by  the 
statement  of  facts  submitted  to  me  to  show  an  illegal  combination 
(or  a  conspiracy) ,  in  that  the  end  aimed  at,  Le.,  the  stifling  of  a  com- 
petition on  the  part  of  non-members,  is  one  of  the  purposes  de- 
nounced by  the  statute ;  and  also  because  if  this  were  not  so  the  man 
ner  in  which  the  end  aimed  at  was  sought  to  be  accomplished  is,  I 
gather  from  the  letter,  illegal.  The  language  employed  by  the  sec- 
retary of  the  milk  commission  is  that  "the  association  had  endeav- 
ored to  compel  him  (the  dealer)  to"  do  certain  things.  From  this 
I  infer  that  coercion  was  the  method  employed.  We  have,  theref pre, 
perfect  evidence  of  a  combination  of  some  character ;  of  a  common 
intent  to  arrive  at  a  result  which  is  at  the  very  least  of  dubious  le- 
gality ;  and  of  a  common  intent  to  employ  wrongful  means  in  arriv- 
ing at  that  result.  Though  the  result  itself  is  not  achieved  and  no 
success  has — so  far  as  the  letter  discloses — attended  the  efforts  of 
the  association  in  this  particular,  it  is  a  complete  conspiracy  because 
no  conspiracy  needs  to  be  successful  in  order  to  be  legally  complete. 

Put  very  shortly,  the  enterprise  would  seem  to  be  an  effort  to 
put  non-members  out  of  business  in  the  market  most  convenient  for 
the  sale  of  their  product  by  coercing  dealers.  In  point  of  fact  an 
enterprise  which  could  only  be  sucessfully  undertaken  is  combina- 
tion— that  is,  by  concert  of  several.  Upon  principle,  then,  I  am  sat- 
isfied that  the  facts  stated  by  the  secretary,  though  meager,  would 
warrant  an  investigation  by  the  proper  authorities  with  a  view  to 
the  enforcement  of  the  criminal  law  applicable  to  the  case. 

On  the  various  points  involved  in  the  reasonaing  in  which  I 
have  indulged  the  following  authorities  are  applicable : 

A  mere  selling  agency  or  pool  is  not  a  monopoly,  and  neither 
the  common  law  nor  the  anti-trust  statutes  apply  to  such. 

Reeves  v.  Decorah  Farmers'  Co-operative  Society,  44  L. 
R.  A.,  n.s.,  1104 ; 

Cumirtings  v.  Union  Blue  Stone  Co.,  164  N.  Y.,  401. 

So  that  the  mere  agreement  of  the  members  of  the  association 
as  members  to  sell  to  the  association,  with  a  view  to  making  it  a 
common  agent  for  the  resale  of  the  product  to  dealers,  could  hardly 
be  made  the  predicate  of  a  prosecution  if  unattended  by  price-fixing, 
etc. 

Coercion  as  a  means  to  an  end  to  be  reached  by  concerted  ac- 
tion is  of  itself  sufficient  to  establish  a  conspiracy. 

Reeves  v.  Decorah  Farmers'  Co-operative  Society,  supra; 
Martell  v.  White,  185  Mass.,  265 ;  64  L.R.A.,  260. 
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If  the  coercion  implied  though  not  described  in  the  letter  of 
the  secretary  was  a  threat  on  the  part  of  the  association  not  to 
sell  any  milk  to  the  dealer  unless  he  would  take  under  the  con- 
ditions dictated  by  it,  the  case  is  clear  upon  the  authority  of  East- 
ern States  Retail  Lumber  Dealers  Asso.  v.  United  States,  234  U.  S. 
600.  In  that  case  an  organization  of  retail  lumber  dealers  had  is- 
sued and  distributed  among  its  members  a  document  known  as  an 
"official  report"  in  which  were  enumerated  the  names  of  whole- 
sale dealers  and  companies  selling  directly  to  consumers.  This 
"unfair  list"  was  intended  to  invite  a  boycott  of  such  wholesale 
dealers  on  the  part  of  members  of  the  association.  Upon  the 
authority  of  the  Danbury  Hatters  case  (Loewe  v.  Lawlor,  208  U. 
S.  274)  and  Gompers  v.  Buck's  Stove  &  Range  Co.,  221  U.  S.  418, 
the  Supreme  Court  of  the  United  tSates  in  that  case,  per  Mr. 
Justice  Day,  reached  the  conclusion  that  the  mere  issuance  of  the 
report  without  any  proof  of  the  formal  agreement  to  boycott  was 
sufficient  evidence  of  a  conspiracy  in  violation  of  the  Sherman  anti- 
trust act.  The  concluding  paragraphs  of  his  opinion  are  as  fol- 
lows, being  partly  quoted  from  the  previous  opinion  of  Mr.  Justice 
Lurton  in  Grenada  Lumber  Co.  v.  Mississippi,  217  U.  S.,  433 : 

"  '*  *  An  act  harmless  when  done  by  one  may  become  a 
public  wrong  when  done  by  many  acting  in  concert,  for  it  then 
takes  on  the  form  of  a  conspiracy,  and  may  be  prohibited  or 
punished,  if  the  result  be  hurtful  to  the  public  or  to  the  indi- 
vidual against  whom  the  concerted  action  is  directed/  " 

"When  the  retailer  goes  beyond  his  personal  right,  and, 
conspiring  and  combining  with  others  of  like  purpose,  seeks 
to  obstruct  the  free  course  of  interstate  trade  and  commerce 
and  to  unduly  suppress,  competition  by  placing  obnoxious 
wholesale  dealers  under  the  coercive  influence  of  a  condemna- 
tory report  circulated  among  others,  actual  or  possible  cus- 
tomers of  the  offenders,  he  exceeds  his  lawful  rights.  *  *  *  *" 

None  of  these  casese  is  strictly  in  point.  It  must  be  admitted 
that  the  facts  stated  came  barely  within  the  principles  which  gov- 
ern the  offense,  even  giving  to  them  such  an  interpretation  as  that 
which  I  have  imagined.  Fuller  investigations  might  show  that  the 
transaction  was  entirely  innocent.  However,  your  question  is  as 
to  whether  or  not  the  information  which  has  come  to  you  would 
warrant  an  investigation  by  the  prosecuting  attorney.  My  con- 
clusion is  that  it  would. 
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BILLS  INTRODUCED  IN  HOU8E 

H.  B.  No.  1— Mr.  McCoy.  Prohibit- 
ing the  catching  of  catfish  by  hand 
from  under  rocks  and  from  spawning 
beds  during  spawning  season. 

H.  B.  No.  2 — Mr.  Bond.  Raising  fees 
of  petit  and  grand  jurors  to  $3.00  from 
$2.00  a  day. 

H.  B.  No.  3 — Mr.  Gorrell.  To  amend 
the  election  laws  relative  to  printing 
election  notices  in  German  language. 

H.  B.  No.  4 — Mr.  Gorrell.  To  erect 
and  maintain  resident  hall  for  girl  stu- 
dents at  Ohio  State  University;  car- 
ries, $300,000  appropriation. 

H.  B.  No.  5— Mr.  Hooiey.  Providing 
that  the  American  flag  shall  be  raised 
over  every  public,  private  and  paro- 
chiel  school  in  the  state. 

H.  B.  No.  6 — Mr.  Poster.  Changes 
"open"  season  on  fur  bearing  animal 
to  begin  November  1,  instead  of  No- 
vember 15. 

H.  B.  No.  7 — Mr.  Foster.  Increases 
license  on  unspayed  female  dogs  from 
$2  to  $5  per  head.  Restrains  dogs  from 
sunset  to  sunrise. 

H.  B.  No.  8— Mr.  Helfrick.  Provides 
for  the  burial  of  soldiers  whose  people 
are  without  financial  means  at  public 
expense. 

H.  B.  No.  9 — James  A.  Reynolds.  To 
give  women  the  vote  in  presidential 
elections.  It  is  the  same  bill  that  was 
passed  two  years  ago  and  afterward 
beaten  in  a  popular  referendum. 

H.  B.  No.  10 — James  A.  Reynolds. 
Makes  appropriation  to  pay  claims  for 
cattle  killed  by  the  state  prior  to  last 
assembly  session. 

H.  B.  No.  11— Mr.  Myers.  To  in- 
crease pay  of  grand  and  petit  jurors 
from  $2  to  $4  a  day. 

H.  B.  No.  12 — Mr.  Blauser.  To  set 
aside  room  in  all  state  armories  for 
war  veterans  and  patriotic  organiza- 
tions. 

H.  B.  No.  13 — Mr.  Bryson.  Making 
it  a  felony  for  any  one  to  draw  check 
on  bank  where  he  has  no  funds  on  de- 
posit. 

H.  B.  No.  14 — Mr.  Bryson.  Provid- 
ing county  sheriffs  shall  receive  not  to 
exceed  $300  a  year  in  fees  in  cases  of 
convictions  for  misdemeanors  in  addi- 
tion to  regular  salary. 


H.  B.  No.  16 — Mr.  Comings.  Pro- 
viding that  the  common  school 
branches,  arithmetic,  geography,  U.  S. 
history,  etc.,  shall  be  taught  in  all 
schools*  public,  private  and  parochial 
in  the  English  language  and  in  that 
language  only. 

H.  B.  No.  16— Mr.  Comings.  Pro- 
vides that  county  commissioners' 
terms  shall  be  made  four  years,  shall 
expire  on  the  first  Monday  of  Janu- 
ary instead  of  the  first  Monday  of 
September  and  that  one  at  least  shall 
always  hold  over,  by  never  electing 
more  than  two  at  any  election. 

H.  B.  No.  17 — Mr.  Comings.  Pro- 
viding that  cities  of  less  than  50,000 
may  if  they  so  desire  merge  the  de- 
partments of  public  safety. 

H.  B.  No.  18 — Mr.  Comings.  To  per- 
mit the  distribution  of  balances  left  in 
the  dog  and  kennel  fund  to  children's 
homes  fund,  mothers'  pension  fund, 
indigent  soldiers'  fund,  blind  relief 
fund,  etc. 

N.  B.  No.  19— Mr.  Comings.  To  fa- 
cilitate the  collection  of  personal  taxes 
by  the  county  treasurer. 

H.  B.  No.  20— Mr.  Hughes.  Grants 
to  appellate  and  common  pleas  ac- 
counts not  to  exceed  $300  per  annum. 

H.  B.  No.  21 — Mr.  Hughes.  Author- 
izes municipal  health  boards  to  em- 
ploy one  or  more  public  health  officers 
and  fixes  salaries. 

H.  B.  No.  22 — Mr.  Evans.  Increases 
blind  pension  from  $150  to  $200  a  year. 

H.  B.  No.  23— Mr.  Crabbe.  Author- 
izing governor  to  appoint  state  pro- 
hibition commissioner  and  deputies. 

H.  B.  No.  24— Mr.  Crabbe.  Pro- 
vides machinery  for  enforcing  state- 
wide prohibition. 

H.  B.  No.  25.— Mr.  Barnes.  Re- 
duces size  of  school  boards  in  certain 
cities  to  from  5  to  7  members  and  pro- 
vides for  their  election  at  large. 

H.  B.  No.  27 — Mr.  King.  Requiring 
washrooms  to  be  provided  and  main- 
tained at  coal  mines  for  use  of  em- 
ployes. 

H.  B.  No.  28— Mr.  Wise.  Making 
appropriation  in  full  settlement  for 
damages  resulting  from  destruction  of 
tubercular  cattle  and  glandered  horses 
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by  order  of  the  state  board  of  agri- 
culture. 

H.  B.  No.  29— Mr.  Miller.  Providing 
a  municipal  court  for  the  city  of  Mas- 
sillon. 

H.  B.  No.  3<V-^Mr.  Miller.  To  amend 
section  of  law  that  provides  railroads 
must  apply  to  state  public  utilities 
commission  before  they  can  vacate, 
making  law  apply  to  gas  companies 
and  all  public  utilities. 

H.  B.  No.  31— Mr.  Cable.  Requir- 
ing all  municipalities  of  over  500  pop- 
ulation to  establish  and  maintain  pub- 
lic comfort  stations. 

H.  B.  No.  32— Mr.  Weist.  Raises 
pay  of  jurors  from  $2  to  $3  a  day. 

H.  B.  No.  33 — Mr.  Hoover.  Provid- 
ing graduated  scale  for  motor  vehicle 
license  fees,  ranging  from  $11  to  $75. 
on  basis  of  horse  power,  up  to  5  tons 
carrying  capacity  and  additional  for 
each  added  ton. 

H.  B.  No.  34 — Mr.  Hoover.  Increas- 
ing salaries  of  court  constables  in 
counties  having  only  one  common 
pleas  judge. 

H.  B.  No.  36 — Mr.  Halstead.  Amend- 
ing section  relating  to  memorial  build- 
ings, providing  for  submission  to  popu- 
lar vote  of  bond  issue  for  erection 
and  maintenance  of  memorial  build- 
ings. 

H.  B.  No.  36— Mr.  Cowan.  Relative 
to  salaries  of  state  house  guards  and 
visitors'  at  end  ant  8. 

H.  B.  No.  37— Mr.  Kay.  Providing 
for  using  the  proceeds  of  the  sale  of 
Memorial  building  bonds. 

H.  B.  No.  38— Mr.  Kay.  Provides 
for  water  service  outside  of  munici- 
palities. 

H.  B.  No.  39 — Mr.  Thompson.  Pro- 
viding that  probate  judges  shall  be 
attorneys-at-law. 

H.  B.  No.  40 — Mr.  Thompson.  Pro- 
vides for  the  amendment  of  the  char- 
ter of  the  St.  John's  Episcopal  church 
at  Worthington,  Ohio. 

H.  B.  No.  41— Mr.  Coming.  Pro- 
vides for  the  employment  of  a  clerk 
for  the  county  commissioners. 

H.  B.  No.  42— Mr.  Carson.  Pro- 
vides for  a  free  hospital  for  miners 
and  industrial  workers  in  Meigs  coun- 
ty and  for  the  appointment  of  a  com- 
mission to  choose  a  site. 

H.  B.  No.  43— Mr.  Huber.  Provides 
for  the  payment  of  Boards  of  Educa- 
tion in  rural  school  districts. 

H.  B.  No.  44— Mr.  Weist.  Provides 
for  the  control   of   railroad   stations 


by  the  railroad  police. 

H.  B.  No.  45 — Mr.  King.  Appropri- 
ation for  the  1919  salaries  for  the 
members  of  the  general  assembly. 

H.  B.  No.  46 — Mr.  McCoy.  To  amend 
the  General  Code,  relative  to  the  kill- 
ing of  squirrels  by  landowners  when 
crops  are  being  destroyed. 

H.  B.  No.  47- -Mr.  Gordon  of  Brown. 
Requiring  sheriffs  to  investigate 
shanty  boats  and  to  report  to  the 
prosecuting  attorney  persons  living  in 
or  operating  the  same  without  license, 
and  providing  for  prosecution. 

H.  B.  No.  48.  Mr.  Gorrell.  To 
amend  the  General  Code,  relating  to 
the  publication  of  ordinances,  resolu- 
tions, etc.,  of  municipalities  in  for- 
eign languages. 

H.  B.  No.  49 — Mr.  Gorrell.  To  re- 
peal sections  of  the  General  Code,  re- 
lating to  the  publication  of  notice  of 
sale  of  real  estate  on  execution  in  for- 
eign languages. 

H.  B.  No.  50 — Mr.  Gorrell.  To  amend 
the  General  Code,  relating  to  the  pub- 
lication of  lists  of  lands  on  which  the 
taxes  have  become  delinquent  in  for- 
eign language  newspapers. 

H.  B.  No.  51— Mr.  McKay.  To 
amend  the  General  Code,  relative  to 
abolishing  the  office  of  district  super- 
intendent of  schools  and  providing  for 
assistant  county  superintendent 

H.  B.  No.  52— Mr.  Crosser.  Provid- 
ing for  the  conservation  of  land  and 
the  restoration  of  the  surface  land 
when  the  earth  has  been  removed  by 
the  stripping  process  for  the  purpose 
of  extracting  coal  deposits. 

H.  B.  No.  53 — Mr.  Atkinson.  To 
amend  the  General  Code,  enlarging 
the  duties  of  parents  and  guardians 
toward  children  as  to  medical  care. 

H.  B.  No.  54 — Mr.  Thompson,  To 
amend  the  General  Code,  relating  to 
the  computing  of  Interest  in  advance 
on  delinquent  taxes  and  for  certifica- 
tion to  the  treasurer  by  the  county 
auditor. 

H.  B.  No.  55 — Mr.  Thompson.  To 
prescribe  a  rule  of  evidence  relating 
to  corporations  not  organized  under 
the  laws  of  this  state,  providing  that 
certified  copy  of  certificate  issued  -by 
state  be  sufficient  evidence  in  suit. 

H.  B.  No.  56 — Mr.  Thompson.  To 
amend  the  General  Code,  providing 
for  a  trustee  for  a  debtor  in  the  mu- 
nicipal court  of  Columbus,  Ohio,  to 
require  notice  of  the  application  for 
a  trustee  and  providing  for  a  default 


State  Legislature 


479 


on  the  part  of  the  debtor. 

H.  B.  No.  67 — My.  Bryson.  To  re- 
quire an  ownership  certificate  in  the 
transfer  of  all  motor  vehicles  in  order 
to  prevent  the  unlawful  acquiring  and 
disposing  of  said  vehicles. 

H.  B.  No.  58— Mr.  .Scott  To  validate 
all  marriages  of  soldiers  in  this  state 
solemnized  since  the  declaration  of 
war  against  Germany  under  any  li- 
cense issued  by  military  authorities, 
and  to  amend  the  General  Code  so  as 
to  except  soldier'3  and  sailor's  brides 
from  residence  requirement. 

H.  B.  No.  59 — Mr.  Morris.  Provid- 
ing that  'the  practice  of  Christian 
Science  shall  not  be  considered  the 
practice  of  medicine. 

H.  B.  No.  60 — Mr.  Kreider.  To  amend 
the  General  Code,  relative  to  con- 
veyance of  pupils  and  payment  of  com- 
pensation to  persons  employed  in  such 
work  when  schools  are  closed  by  epi- 
demics. 

H.  B.  No.  61— Mr.  Taylor.  Empower- 
ing the  board  of  county  commissioners 
to  turn  over  to  a  municipality  part  of 
the  county  bridge  fund  levied  upon 
property  within  said  municipality. 

H.  B.  No.  62 — Mr.  Taylor.  To  amend 
the  General  Code,  relative  to  court 
constables  and  provide  for  appoint- 
ment of  same  in  probate  court  in  cer- 
tain counties. 

H.  B.  No.  63— Mr.  Graham,  of  Lick- 
ing. To  amend  the  General  Code,  rel- 
ative to  the  property  rights  of  husband 
and  wife,  and  to  define  such  rights  in 
certain  cases. 

H.  B.  No.  64— Mr.  Graham,  of  Lick- 
ing. To  amend  the  General  Code,  rel- 
ative to  election  to  take  at  appraise- 
ment in  partition  cases. 

H.  B.  No.  65 — Mr.  Comings.  To 
amend  the  Genera)  Code,  relating  to 
contracts  between  county  commission- 
ers and  hospitals  organized  for  charit- 
able purposes. 

H.  B.  No.  66— Mr.  Comings.  Permit- 
ting the  city  of  Elyria,  Ohio,  to  pay  a 
coal  bill. 

H.  B.  No.  67 — Mr.  Comings.  To  pro- 
vide for  the  greater  protection  of 
workmen's  tools  by  making  theft 
grand  larceny. 

H.  B.  No.  68— Mr.  Evans.  Relating 
to  the  suspension  of  the  penalty  for 
non-payment  of  taxes  in  reference  to 
soldiers,  sailors  and  marines  while  in 
service. 

H.  B.  No.  69— Mr.  Evans.  Relating 
to  penalties  for  drivers  of  automobiles, 


motorcycles,  etc.,  passing  street  cars 
while  loading  or  unloading  passengers. 

H.  B.  No.  70 — Mr.  Carson.  To  amend 
the  General  Code,  relating  to  running 
passenger  trains  with  less  than  a  full 
crew. 

H.  B.  No.  71 — Mr.  Lonz.  To  amend 
the  General  Code,  defining  teachers' 
contracts  and  requiring  fulfillment  or 
annullment  of  certificate. 

H.  B.  No.  72— Mr.  Cable.  To  amend 
the  General  Code,  relative  to  the  elec- 
tion of  members  of  the  county  board 
of  education. 

H.  B.  No.  73— Mr.  Wenner.  To 
amend  the  General  Code,  relative  to 
the  employment  of  teachers  on  Indefi- 
nite tenure  under  civil  service  rules. 

H.  B.  No.  74 — Mr.  Thompson.  To 
declare  judgments  in  attachment  pro- 
ceedings where  no  property  Is  reach- 
ed without  force  and  effect  where  ser- 
vice of  summons  is  not/  made  on  the 
defendant. 

H.  B.  No.  75 — Mr.  Griswold.  To 
amend  the  General  Code,  relating  to 
attachment  and  execution  on  claims 
for  necessaries  and  personal  services, 
and  taking  away  exemptions  of  debt- 
or. 

H.  B.  No.  76— Mr.  Griswold.  To 
amend  the  General  Code  relative  to 
exemption  of  an  unmarried  woman 
from  execution  and  attachment  on 
part  of  personal  earnings. 

H.  B.  No.  77— Mr.  Federman.  Pro- 
viding general  assembly  may  make 
purchases  of  supplies  outside  of  state 
purchasing  department. 

H.  B.  No.  78 — Mr.  Federman.  To 
amend  the  General  Code  relative  to 
the  powers  and  duties  of  the  commis- 
sioners of  public  printing,  by  enlarg- 
ing membership. 

H.  B.  No.  79 — Mr.  Brach.  To  amend 
the  General  Code  relating  to  the  es- 
tablishment of  municipal  court  in  the 
city  of  Toledo,  giving  added  powers 
to  muncipal  court  judges. 

H.  B.  No.  80 — Mr.  Evans.  To  es- 
tablish a  state  non-medical  board  and 
to  regulate  non-medical  practice,  and 
to  exempt  chiropractors  in  certain 
cases. 

H.  B.  No.  81 — Mr.  Evans.  To  aban- 
don a  portion  of  the  Miami  and  Erie 
Canal  in  Lucas  County,  Ohio,  and  to 
provide  for  the  sale  or  lease  of  the 
same  to  the  city  of  Toledo,  Ohio. 

H.  B.  No.  82— Mr.  Huber.  Author- 
izing suits  against  the  state  and  reg- 
ulating the  procedure  thereof. 
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H.  B.  No.  83 — Mr.  Lentz.  To  appro- 
priate the  sum  of  $1000  for  the  use  of 
Mrs.  James  W.  Neiswonger,  widow  of 
ex-member  of  general  assembly. 

H.  B.  No.  84— Mr.  Spidel.  To  amend 
the  General  Code,  relating  to  increas- 
ing the  compensation  of  election 
judges,  clerks  and  deputy  clerks  and 
assistants. 

H.  B.  No.  85 — Mr.  Cowan.  To  create 
a  central  bureau  of  criminal  identi- 
fication to  co-operate  with  the  local 
police  officials  over  the  state. 

H.  B.  No.  86 — Mr.  Clark.  To  amend 
the  General  Code,  relating  actions 
against  railroads  being  brought  in 
county  where  injury  occurred  or 
where  claiment  lived. 

H.  B.  No.  87— Mr.  Hoover.  To 
amend  the  General  Code,  relating  to 
what  judgments  may  be  rendered  on 
petitions  in  error  in  criminal  cases 
relieving  defendant  of  costs  when  ac- 
quitted. 

H.  B.  No.  88— Mr.  Blauser.  To  re- 
peal sections  of  the  General  Code,  re- 
lating to  the  organization,  operation 
and  supervision  of  fire  insurance  rate- 
making  bureaus. 

H.  B.  No.  89 — Mr.  Gordon  of  Brown. 
To  amend  the  General  Code,  relative  to 
impounding  dogs  not  less  than  30000 
feet  from  any  inhabited  dwelling. 

H.  B.  No.  90 — Mr.  Gorrell.  To  amend 
the  General  Code,  relating  to  the  pub- 
lication of  the  report  of  the  county  au- 
ditor, in  other  than  German  language 
newspapers. 

H.  B.  No.  91 — Mr.  Greve.  Providing 
for  badges  of  honor  for  all  persons 
from  Ohio  who  entered  the  military  or 
naval  service  of  the  United  States  in 
the  war  with  Germany  and  Austria  and 
making  appropriation  therefor. 

H.  B.  No.  92 — Mr.  Greve.  To  amend 
the  General  Code,  relative  to  requir- 
ing the  secretary  of  state  to  furnish 
lists  of  registered  motor  vehicles  to 
sheriffs  and  municipal  court  officers. 

H.  B.  No.  93 — Mr.  Bing.  To  amend 
the  General  Code,  relative  to  reducing 
the  number  of  meetings  held  each  year 
by  the  county  board  of  school  exam- 
iners for  the  examination  of  applicants 
for  teachers'  certificates. 

H.  B.  No.  94— Mr.  Kreider.  Provid- 
ing for  each  able-bodied  man  to  per- 
form two  days  work  on  roads  of  town- 
ship. 

H.  B.  No.  95 — Mr.  Alban.  To  appro- 
priate the  sum  of  one  thousand  dollars 
for  the  use  of  Mrs.  W.  S.  Hoy,  widow 


of  ex-member  of  the  general  assembly. 
H.  B.  No.  96 — Mr.  Weaver.  To  amend 
the  General  Code,  relative  to  the  time 
of  holding  county  teachers'. examina- 
tions. 

H.  B.  No.  97 — Mr.  Weaver.  To  amend 
the  General  Code  relative  to  changing 
the  personnel  of  the  county  board  of 
teachers'  examiners  by  having  two 
teachers  instead  of  one. 

H.  B.  No.  98 — Mr.  Graham  of  Licking. 
To  amend  the  General  Code,  relative  to 
the  sale  of  real  estate  of  decedent  and 
parties  thereto,  and  parties  thereto  and 
duties  of  executor  or  administrator. 

H.  B.  No.  99 — Mr.  Stokes.  To  pre- 
vent the  spread  of  hog  cholera  and  oth- 
er diseases,  regulating  the  business  of 
disposing  of  the  bodies  of  dead  animals 
by  the  process  of  burying,  or  cooking; 
roviding  for  the  issuance  of  licenses  to 
persons,  firms  or  corporations,  permit- 
ting them  to  follow  such  business;  pro- 
viding for  the  inspection  of  plants 
where  such  business  is  carried  on;  pro- 
viding for  the  violation  of  any  of  its 
provisions  and  repealing  conflicting 
laws. 

H.  B.  No.  100— Mr.  Pouts.  To  author- 
ize Morgan  county,  Ohio,  to  reimburse 
Charles  W.  Kennedy  for  moneys  paid 
into  the  treasury  of  said  county. 

H.  B.  No.  101-^Mr.  King.  To  author- 
ize and  direct  the  auditor  of  state  and 
the  treasurer  of  state  to  transfer  cer- 
tain monies  from  special  funds  to  the 
credit  of  the  fish  and  game  division  of 
the  state  board  of  agriculture,  to  the 
common  school  fund. 

H.  B.  No.  102— Mr.  Miller  of  Stark. 
To  amend  the  General  Code,  in  relation 
to  granting  divorces,  by  authorizing 
courts  to  forbid  re-marriage. 

H.  B.  No.  103— Mr.  Miller  of  Stark. 
To  amend  the  General  Code,  to  provide 
for  the  filing  of  application  for  mar- 
riage licenses  and  publication  of  notice 
ten  days  before  the  issuing  of  licenses. 

H.  B.  No.  104 — Mr.  Jones  of  Trum- 
bull. Providing  for  the  granting  of 
badges  of  honor  to  the  Ohio  soldiers 
and  sailors  who  served  in  the  world 
war  of  1917  and  1918. 

H.  B.  No.  105 — Mr.  Wiest.  To  amend 
the  General  Code,  relative  to  the  dis- 
tribution of  the  state  and  county  school 
funds,  and  increasing  the  amount  per 
pupil  to  be  paid  by  the  state. 

H.  B.  No.  106 — Mr.  Hoover.  To  amend 
the  General  Code,  relating  to  supension 
of  sentence  in  criminal  cases  during 
the  pendency  of  proceedings  in  error. 
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BILLS   INTRODUCED   IN   8ENATE 

S.  B.  No.  1 — Jones,  of  Franklin.  Au- 
thorizing the  exchange  of  site  for  gov- 
ernor's mansion  for  Lindenberg  and 
Kinsell  properties,  in  East  Broad 
Street,  Columbus. 

9.  B.  No.  2— Mr.  Kreider.  Relative 
to  system  for  disposing  of  waste  in 
school  buildings. 

S.  B.  No.  »— Mr.  Liggitt.  Exempt- 
ing ex-soldiers  and  Red  Cross  nurses 
from  civil  service  examinations. 

S.  B.  No.  4— Mr.  Miller.  Prohibition 
enforcement  measure. 

S.  B.  No.  5 — Mr.  Miller.  Measure 
creating  organization  for  enforcing 
prohibition. 

S.-  B.  No.  6— Mr.  Liggitt.  Provides 
for  raising  the  fees  of  jurors  from  $2 
to  $3  per  day  and  five  cents  mileage 
each  way. 

S.  B.  No.  7— Mr.  Whittemore.  Pro- 
vides for  quarters  in  state  armories 
for  all  who  have  served  in  the  army 
or  navy. 

S.  B.  No.  8— Mr.  O'Brien.  To  re- 
quire husband  and  wife  to  join  in  the 
execution  of  chattel  mortgages,  etc., 
given  upon  personal  household  prop- 
erty owned  by  either  or  both  of  them. 

®.  B.  No.  9 — Mr.  Davis.  Providing 
that  the  practice  of  Christian  Science 
shall  not  be  considered  the  practice 
of  medicine. 

S.  B.  No.  10 — Mr.  Sparks.  To  amend 
the  General  Code,  to  provide  for  the 
extension  of  co-operative  trade  asso- 
ciations to  include  milk  companies. 

S.  B.  No.  11 — Mr.  Demuth.  To  reg- 
ulate the  selling,  offering  or  exposing 
for  sale  of  agricultural  seeds,  and  pro- 
viding for  label  to  state  percent  of 
impurities  and  germination. 

S.  B.  No.  12 — Mr.  Archer.  To  amend 
the  General  Code  relating  to  venue  in 
actions  against  railroads  providing 
same  to  be  brought  in  county  where 
accident  took  place. 

S.  B.  No.  13 — Mr.  Whittemore.  To 
establish  a  municipal  court  in  and  for 
the  city  of  Akron. 

S.  B.  No.  14 — Mr.  Sparks.  To  pro- 
vide for  the  creating  of  a  hotel  de- 
partment in  the  State  of  Ohio  relat- 
ing to  restaurants,  hotels  and  room- 
ing-houses, denning  such  places  and 
providing  for  license  fees  to  be  col- 
lected and  turned  over  to  the  state, 
and  further  providing  and  empower- 
ing the  commissioner  to  make  rules 
and  regulations  for  safety  and  sani- 
tary conditions  in  such  places. 


S.  B.  No.  15 — Mr.  Kryder.  To 
amend  the  General  Code  relative  to 
classification  and  inspection  of  hos- 
pitals by  the  commissioner  of  health. 

®.  B.  No.  16 — Mr.  Lloyd.  To  amend 
the  General  Code,  relative  to  the  in- 
vestment of  the  capital  and  surplus 
of  liability  insurance  companies 
which  do  business  in  other  states. 

S.  B.  No.  17 — Mr.  Lloyd.  To  amend 
the  General  Code,  relative  to  provid- 
ing that  dentists  advertise  under  their 
own  names. 

S.  B.  No.  18 — Mr.  Snyder:  To  es- 
tablish a  state  non-medical  board  and 
to  regulate  non-medical  practice. 

S.  B.  No.  19 — Mr.  Mettler.  To 
amend  the  General  Code,  providing 
for  physical  connection  between  dif- 
ferent telephone  systems,  the  joint 
use  of  telephone  equipment  and  inter- 
change of  service. 

S.  B.  20 — Mr.  Lloyd.  To  amend  the 
General  Code,  relative  to  the  deposit 
required  of  certain  liability  insurance 
companies  being  reduced  when 
barred  from  certain  industrial  busi- 
ness. 

S.  B.  No.  21 — Mr.  Ake.  To  amend 
the  General  Code,  relating  to  the  col- 
lection of  special  assessments  by  the 
city  officials  instead  of  county  offi- 
cials. 

S.  B.  No.  22 — Mr.  Holl.  To  amend 
the  General  Code,  relative  to  abolish- 
ing the  position  of  district  superin- 
tendent and  providing  for  the  position 
of  assistant  county  superintendents 
of  schools. 

S.  B.  No.  23 — Mr.  Archer.  Relative 
to  extending  assessment  of  lands  for 
road  improvement  purposes  on  abut- 
ting property. 

S.  B.  No.  24 — Mr.  Lloyd.  To  regu- 
late the  sale  and  carrying  of  conceal- 
ed weapons;  requires  licenses  for 
those  who  buy  or  sell  such  weapon. 

S.  B.  No.  25 — Mr.  Archer.  To  au- 
thorize the  appointment  of  Soldiers' 
Memorial  Commission  to  erect  a  tab- 
let in  memory  of  the  "Andrews" 
Raiders,  led  by  Captain  James  J.  An- 
drews in  the  civil  war. 

S.  B.  No.  26— Mr.  White.  Relating 
to  prohibiting  the  carrying  and  dis- 
playing of  certain  red  and  black  flags 
and  other  flags  opposed  to  govern- 
ment. 

S.  B.  No.  27 — Mr.  Davis.  To  amend 
the  General  Code,  relative  to  fees  for 
issuing  commissions  and  certified 
copies  thereof  to  railroad  policemen. 
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HOUSE     BILLS     INTRODUCED     TO 

DATE    WITH    COMMITTEE 

REFERENCE 

H.  B.  No.  1— Mr.  McCoy.  Referred 
to  the  committee  on  Fish  Culture  hnd 
Game. 

H.  B.  No.  2— Mr.  Bond.  Referred 
to  the  committee  on  Judiciary. 

H.  B.  No.  3— Mr.  Gorrell.  Referred 
to  the  committee  on  Judiciary. 

H.  B.  No.  4— Mr.  Gorrell.  Referred 
to  the  committee  on  Universities  and 
Colleges: 

H.  B.  No.  5— Mr.  Hooley.  Re- 
ferred to  the  committee  on  Common 
Schools. 

H.  B.  No.  6 — Mr.  Poster.  Referred 
to  the  committee  on  Fish  Culture  and 
Game. 

H.  B.  No.  7 — Mr.  Foster.  Referred 
to  the  committee  on  Agriculture. 

H.  B.  No.  8— Mr.  Helfrich.  Re- 
ferred to  the  committee  on  County 
Affairs. 

H.  B.  No.  9 — Mr.  Jas.  A.  Reynolds. 
Referred  to  the  committee  on  Privi- 
leges and  Elections, 

H.  B.  No.  10 — Mr.  Jas.  A.  Reynolds. 
Referred  to  the  committee  on  Ap- 
propriation and  Finance. 

H.  B.  No.  11 — Mr.  Myers.  Referred 
to  the  committee  on  Judiciary. 

H.  B.  No.  12— Mr.  Blauser.  Re- 
ferred to  the  committee  on  Military 
Affairs 

H.  B.  No.  13 — Mr.  Bryson.  Referred 
to  the  committee  on  Banks  and  Bank- 
ing. 

H.  B.  No.  14— Mr.  Bryson.  Re- 
ferred to  the  committee  on  Fees  and 
Salaries. 

H.  B.  No.  15 — Mr.  Comings.  Re- 
ferred to  the  committee  on  Common 
Schools. 

H.  B.  No.  16 — Mr.  Comings.  Re- 
ferred to  the  committee  on  County 
Affairs. 

H.  B.  No.  17 — Mr.  Comings.  Re- 
ferred to  the  committee  on  Cities. 

H.  B.  No.  18— Mr.  Comings.  Re- 
ferred to  the  committee  on  County 
Affairs 

H.  B.  No.  19 — Mr.  Comings.  Re- 
ferred to  the  committee  on  County 
Affairs. 

H.  B.  No.  20— Mr.  Hughes.  Re- 
ferred to  the  committee  on  Codes, 
Courts  and  Procedure. 

EL  B.  No.  21 — Mr.  Hughes.  Re- 
ferred to  the  committee  on  Cities. 

H.   B.   No.    22— Mr.    Evans.      Re- 


ferred  to   the  committee  on   County 
Affairs. 

H.  B.  No.  23— Mr.  Crabbe.  Re- 
ferred to  the  committee  on  liquor 
Traffic  and  Temperance. 

H.  B.  No.  24— Mr.  Crabbe.  Re- 
ferred to  the  committee  on  Liquor 
Traffic  and  Temperance. 

H.  B.  No.  25 — Mr.  Barnes.  Re- 
ferred to  the  committee  on  Common 
Schools. 

H.  B.  No.  26 — Mr.  Fouts.  Referred 
to  the  committee  on  Judiciary 

H  B.  No.  27— Mr.  King.  Referred 
to  the  committee  on  Mines  and  Min- 
ing. 

H.  B.  No.  28— Mr.  Wise.  Referred 
to  the  committee  on  Appropriation 
and  Finance. 

H.  B.  No.  29— Mr.  Miller,  of  Stark. 
Referred  to  the  committee  on  Public 
Utilities. 

H.  B.  No.  30— Mr.  Miller,  of  Stark. 
Referred  to  the  committee  on  Codes, 
Courts  and  Procedure. 

H.  B.  No.  31— Mr.  Cable.  Referred 
to  the  committee  on  Public  Health. 

H.  B.  No.  32— Mr.  Wiest.  Referred 
to  the  committee  on  Fees  and  Salaries. 

H.  B.  No.  33— Mr.  Hoover.  Re- 
ferred to  the  committee  on  Public 
Highways. 

H.  B.  No.  34 — Mr.  Hoover.  Re- 
ferred to  the  committee  on  Fees  and 
Sal  aries 

H.  B.'  No.  35— Mr.  Hal  stead.  Re- 
ferred to  the  committee  on  Privileges 
and  Elections. 

H.  B.  No.  3^— Mr.  Cowan.  Re- 
ferred to  the  committee  on  Fees  and 
Salaries. 

H.  B.  No.  37— Mr.  Kay.  To  the 
committee    on    County    Affairs. 

H.  B.  No.  38— Mr.  Kay.  To  the 
committee  on  Cities. 

H.  B.  No.  39 — Mr.  Thompson.  To 
the  Committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  40 — Mr.  Thompson.  To 
the  Committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  41 — Mr.  Comings.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  42— Mr.  Carson  To  the 
committee  on  Mines  and  Minine-. 

H.  B.  No.  43— Mr.  Huber.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  44— Mr.  Wiest.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  46— Mr.  King.      To  the 


State*  Legislature 


483 


committee  on  Appropriations  and 
Finance 

H.  B.  No.  46— Mr.  McCoy.  To  the 
committee  on  Fish  Culture  and  Game. 

H.  B.  No.  47— Mr.  Gordon,  of 
Brown.  To  the  committee  on  County 
Affairs. 

H  B.  No,  48— Mr.  Gorrell.  To  the 
committee  on  Judiciary. 

H.  B.  No.  49— Mr.  Gorrell.  To  the 
committee  on  Judiciary. 

H.  B.  No.  50— Mr.  Gorrell.  To  the 
committee  on  Judiciary. 

H.  B.  No.  61— Mr.  McKay.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  52— Mr.  Crosser.  To  the 
committee  on  Conservation  of  Na- 
tural Resources. 

H.  B.  No.  53 — Mr.  Atkinson.  To 
the  committee  on  Public  Health. 

H.  B.  No.  64 — Mr.  Thompson.  To 
the  committee  on  Taxation  and  Rev- 
enues. 

H.  B.  No.  55 — Mr.  Thompson.  To 
the  committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  56 — Mr.  Thompson.  To 
the  committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  67 — Mr.  Bryson.  To  the 
committee  on  Insurance. 

H.  B.  No.  58— Mr.  Scott.  To  the 
committee  on  Military  Affairs. 

H.  B.  No.  59 — Mr.  Morris.  To  the 
committee  on  Public  Health. 

H.  B.  No.  69— Mr.  Kreider.  To  the 
committee  on  Common  Schools 

H.  B.  No.  61— Mr.  Taylor.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  62— Mrr  Taylor.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  63 — Mr.  Graham,  of  Lick- 
ing. To  the  committee  on  Codes, 
Courts  and  Procedure. 

H.  B.  No.  64— Mr.  Graham,  of  Lick- 
ing. To  the  committee  on  Codes, 
Courts  and  Procedure. 

H.  B.  No.  65 — Mr.  Comings.  To  the 
committee  on  County  Affairs. 


H.  B.  No.  66— Mr.  Comings.  To 
the  committee  on  Cities. 

H.  B.  No.  67— Mr.  Comings.  To  the 
committee  on  labor. 

H.  B.  No.  68— Mr.  Evans.  To  the 
committee  on  Cities. 

H.  B.  No.  69 — Mr.  Evans.  To  the 
committee  on  Military  Affairs. 

H.  B.  No.  70 — Mr.  Carson.  To  the 
committee  on  Public  Utilities. 

H.  B.  No.  71 — Mr.  Lonz.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  72— Mr.  Cable.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  73 — Mr.  Wenner.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  74— Mr.  Thompson.  To 
the  committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  76— Mr.  Griswold.  To 
the  committee  on  Judiciary. 

H.  B.  No.  76— Mr.  Griswold.  To 
the  committee  on  Judiciary. 

H.  B.  No.  77— Mr.  Federman.  To 
the  committee  on  Appropriations  ana 
Finance. 

H.  B.  No.  78— Mr.  Federman.  To 
the  committee  on  Public  Printing. 

H.  B.  No.  79— Mr.  Brach.  To  the 
committee  on  Judiciary. 

H.  B.  No.  80— Mr.  Evans.  To  the 
committee  on  Public  Health. 

H.  B.  No.  81— Mr.  Evans.  To  the 
committee  on  Public  Health. 

H.  B.  No.  82— Mr.  Huber.  To  the 
committee  on  Judiciary. 

H.  B.  No.  83— Mr.  Lentz.  To  the 
committee  on  Appropriations  and 
Finance. 

H.  B.  No.  84— Mr.  Spidel.  To  the 
committee  on  Fees  and  Salaries. 

H.  B.  No.  85— Mr.  Cowan.  To  the 
committee  on  Prison  and  Prison  Re- 
forms. 

H.  B.  No.  86— Mr.  Clark.  To  the 
committee  on  Judiciary. 

H.  B.  No.  87— Mr.  Hoover.  To  the 
committee  on  Judiciary. 

H.  B.  No.  88— Mr.  Blauser.  To  the 
committee  on  Insurance. 
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SENATE  BILLS  INTRODUCED  TO 
DATE  WITH  COMMITTEE 
REFERENCE 

S.  B.  No.  1 — Mr.  Jones,  to  the  com- 
mittee on  State  Buildings. 

S.  B.  No.  2— Mr.  Kryder.  To  the 
committee  on  Common  Schools. 

S.  B.  No.  3— Mr.  Liggitt.  To  the 
committee  on  Judiciary. 

S.  B.  No.  4— Mr.  Miller.  To  the 
committee  on  Temperance. 

S.  B.  No.  5— Mr.  Miller.  To  the 
committee  on  Temperance. 

S.  B.  No.  6— Mr.  Liggitt.  To  the 
committee  on  Fees  and  Salaries. 

S.  B.  No.  7— Mr.  Whittemore.  To 
the  committee  on  State  Buildings. 

S.  B.  No.  8— Mr.  O'Brien.  To  com- 
mittee on  Judiciary. 

S.  B.  No.  9 — Mr.  Davis.  To  com- 
mittee on  Public  Health. 

S.  B.  No.  10— Mr.  Sparks.  To  com- 
mittee on  Agriculture. 

S.  B.  No.  11 — Mr.  Demuth.  To  com- 
mittee on  Agriculture. 

S.  B.  No.  12 — Mr.  Archer.  To  com- 
mittee on  Judiciary.  , 

S.  B.  No.  13— Mr.  Whittemtore.  To 
committee  on  Judiciary. 


S.  B.  No.  14— Mr.  Sparks, 
mittee  on  Public  Health. 

S.  B.  No.  15— Mr.  Kryder. 
mittee  on  Public  Health. 

S.  B.  No.  16— Mr.  Lloyd, 
mittee  on  Insurance. 

S.  B.  No.  17— Mr.  Lloyd, 
mittee  on  Public  Health. 

S.  B.  No.  18— Mr.  Snyder, 
mittee  on  Public  Health. 

S.  B.  No.  19— Mr.  Mettler. 
mittee  on  Public  Utilities. 

S.  B.  No.  20— Mr.  Lloyd, 
mittee  on  Insurance. 

S.  B.  No.  21— Mr.  Ake. 
mittee  on  Cities. 

S.  B.  No.  22— Mr.  Holl.     To  com- 
mittee on  Common  Schools. 

S.  B.  No.  23 — Mr.  Archer.    To  com- 
mittee on  Roads  and  Highways. 

S.  B.  No.  24— Mr.  Lloyd.    To  com- 
mittee on  Judiciary. 

S.  B.  No.  25 — Mr.  Archer.    To  com- 
mittee on  Judiciary. 

S.  B.  No.  26— Mr.  White.    To  com- 
mittee on  Military. 

S.  B.  No.  27— Mr.  Davis.    To  com- 
mittee on  Public  Utilities. 


To  com- 
To  corn- 
To  com- 
To  com- 
To  corn- 
To  com- 
To  com- 

To  com- 
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NEW     INCORPORATIONS. 

Rubber  Store  Co.,  Marion,  $10,000. 
M.  M.  McKeehen,  R.  M.  Miller,  V.  B. 
Poling,  C.  E.  Davis,  Elmer  Berry. 

State  Road  Orchards  Realty  Co., 
Cleveland,  $10,00.  C.  N.  White,  N.  J. 
Brewer,  A.  B.  Curtiss,  L.  N.  Mc- 
Shane,  T.  R.  Lawless. 

Superior  Brick  Co.,  Cleveland,  $10,- 
000.  Charles  W.  Davis,  James  A. 
Camron,  Charles  Riertz,  John  M.  Nee- 
son,  R.  D.  Campfleld. 

U.  S.  Five  and  Ten  Cent  Wall  Pa- 
per Co.,  Cleveland,  $5,000.  N.  Levin, 
Abraham  Levin,  Jennie  Guthoff,  Lina 
Levine,  Anna  Blum. 

Washington  Silica  Sand  Co.,  Brink 
Haven,  $30,000.  W.  P.  Clark,  Harry 
P.  Moore,  Paul  W.  Ashbaugh,  C.  E. 
Slate,  LeRoy  G.  Mayer. 

Y  M  Co.,  Cleveland,  $10,000.  W.  J. 
Barber,  Louis  Novak,  S.  A.  Kollman, 
Anton  Gubane,  Frank  Birtich. 

Boston  Poolroom  Co.,  Cincinnati, 
$500.  Wm.  Jahuke,  Geo.  J.  Oswald, 
Wilbur  Hester,  George  Pappas,  Fotis 
Pappas. 

Cleveland  Crushed  Limestone  Co., 
Cleveland,  $10,000.  H.  A.  Rocker,  J. 
Goldman,  Thomas  E.  Greene,  Oscar  J. 
Cramer,  Fred  E.  Wertshafter. 

Erie  Employment  &  Supply  Co.. 
Cleveland,  $10,000.  A.  R.  Kopp,  Ash- 
ley M.  Van  Duzer,  L.  E.  Burke,  E.  L. 
Siegel,  H.  A.  Fisher. 

Earl  W.  Newton  Co.,  Bowling  Green, 
$10,000.  Charles  S.  Hatfield,  Edward 
M.  Fries,  Irvan  A.  Gorrill,  Leon  L. 
Myers,  John  H.  Lincoln. 

Bates  Candy  &  Ice  Cream  Co.,  Can- 
ton; $35,000.  Wendell  Herbruck,  Hel- 
en Nelus,  M.  Hartzell,  G.  B.  Kellogg, 
A.  R.  Ackerman. 

Vahan  Products  Co.,  Cleveland; 
$600,000.  F.  S.  Shields,  L.  M.  Lucius, 
Wm.  C.  Keough,  M.  M.  Roche,  L.  M. 
Ross.  Manufacture  of  tools,  machin- 
ery, etc. 

Herms  Floral  Co.,  Portsmouth,  $20,- 
000.  Catharine  M.  Herms,  Ida  M. 
Terms,  Clara  I*  Herms,  Mary  E. 
Herms,  George  Albert  Herms. 

Harry  H.  Snovel  Co.,  Van  Wert,  $50,- 
000.  Mary  H.  Snovel,  N.  Snovel,  H.  G. 
Snovel,  J.  A.  Downing,  U.  G.  Replogle. 
Cigar  business. 


Jimmie's  Garage  Co.,  Cleveland; 
$10,000.  Charles  M.  Pattison,  A.  L. 
Kolleda,  W.  H.  Haselman,  Harry  E. 
Davis,  Frank  S.  Taylor. 

Liberty  Garage  Co.,  Dayton;  $5000. 
W.  R.  Herby,  J.  R.  Srieves,  N.  J.  Gitz- 
inger,  R.  W.  Warfield,  W.  E.  Routson. 

Lloyd  Laundry  &  Cleaning  Co., 
Cleve^nd;  $10,0i)0.  Thomas  F.  Har- 
rington, F.  L.  Whartenby,  Harry 
Pounder.  N.  G.  Knight.  F.  W.  Biehl. 

Troy  Body  Co.,  Troy;  $100,000.  C. 
C.  Cross,  H.  J.  Oakes,  Wayne  F.  Lee, 
Thomas  H.  Ford,  Caroll  Sprigg. 

Lang-Schenck  Realty  Co.,  Columbus; 
$20,000.  Charles  G.  Schenck,  Phillip 
J*.  Schimpf.  Charles  G.  Schenck  Jr., 
Georse  Lang  Jr.,  A.  W.  Arnold. 
Royal  Bottling  Co.,  Cincinnati;  $50,- 
000.  Lewis  C.  Grelser,  Clarence  E. 
Fey,  Edward  G.  Kiete,  Charles  L.  Geis- 
er,  William  Magly. 

Buckeye  Scrap  Iron  &  Metal  Co., 
Cleveland,  $10,000.  William  Bass.  Lee 
Segelovitz,  Jake  Segeloviiz,  M.  L. 
Bernsteen,   A.   E.   Bernslern. 

Ferris  Coal  Mining  Co..  McArthur, 
$25,000.  George  L.  Ferris,  I,ee  Roy 
Ferris,  Silas  D.  Stocks,  Charles  A. 
Blackstone,   Otto  M.  Vollenweider. 

Inter-Locking  Cord  Tire  and  Bolt 
Co.,  Akron,  $150,000.  Amasa  M. 
High,  R.  M.  Mairet,  Earl  E.  Amnions, 
Walter  Kline,  C.  E.  Foust. 

International  Appraisal  To..  Toledo, 
$25,000.  C.  W.  Colby,  John  W.  P.ryce, 
C.  C.  Lasley,  Gertrude  J.  Wehrle, 
Frank  J.  Kessel. 

The  Koop  Co.,  Cincinnati,  $100,000. 
Kathryn  Koop,  Thomas  L.  Pogue.  F.  I. 
Almann,  C.  B.  Jolly,  L.  Keuper. 
(Wholesale  and  retail  clothing  and 
lunch  room  attached.) 

Landall  Tractor  Co.,  Toledo,  Ohio, 
$10,000.  R.  M.  Lucky,  C.  A.  Carpen- 
ter, I.  G.  Huston,  F.  I.  Isbell,  J.  D. 
Rowland. 

New  Era  Grain  Co.,  Bowprsville, 
$15,000.  F.  L.  Harley,  John  O  Cryant, 
C.  B.  Franklin,  Geo.  B.  Earley,  L.  S. 
O'Day. 

New  London  Farmers*  Exchange 
Co.,  New  London,  $25,000.  Paul  Roor- 
back, John  Hecker,  A.  L.  Daniels,  H. 
H.  Thudine,  Charles  B.  Cooke. 

Yewdell  Realty  Co.,  Akron,  $30,000. 
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R.  E.  Hawley,  H.  W.  Snutman,  W.  E. 
Beynon;  G.  B.  Hetz,  Will  T.  Curtin. 

White  Liquor  Co.,  Cleveland,  $10,- 
000.  W.  A.  Bishop,  H.  Lepene,  Charles 
Rosenblat,  H.  Polatsek,  F.  C.  Sklenar. 

Wilcox  Truck.  Tire  &  Supply  Co., 
Cleveland,  $20,000.  B.  E.  Wilcox.  Carl 
M.  Bru baker,  O.  R.  Aston,  J.  H.  Adams, 
G.  A.  Kraus. 

National  Motor  Transport  Co.,  Ak- 
ron, $100,000.  R.  H.  Nesbitt,  N.  C. 
Mather,  Enita  Butler,  Grace  Neal, 
Bertha  Rushka. 

Miners'  Store  Co.,  Murray  City,  $5,- 
000.  John  Bosway,  John  Tranaska, 
Andy  Kardon,  Joe  Sabo,  Stephen  Al- 
exander. 

Martin  Steel  Products  Co.,  Mans- 
field, $150,000.  William  Martin,  Albert 
Martin,  Carl  Oberlin,  Ray  W.  Martin, 
Royal  E.  Martin. 

Locke  Tire  Repair  &  Supply  Co., 
Lakewood,  $20,000.  E.  L.  Locke,  H.  V. 
Locke,  C.  H.  Locke,  H.  E.  Locke, 
I^eonard  Dudley. 

Hamilton  Metal  Products  Co.,  Ham- 
ilton, $30,000.  Louis  M.  Piker,  Jos. 
H.  Schlichter,  Philip  Piker,  Mrs.  Rose 
Piker,  Mrs.  Emma  iSchlichter. 

Edwards  Realty  Co.,  Youngstown, 
$50,000.  W  J.  Roberts,  W.  I.  Davies, 
E.  R.  Watkins,  Pohn  Roberts,  L.  A. 
Stewart. 

Out-Door  Advertising  Co.,  Akron, 
$50,000.  N.  Cole,  B.  L.  McEvelia.  C. 
R.  Werking,  D.  L.  Miller,  O.  Cole. 

Pioneer  Laboratories  Co.,  Cleveland, 
$10,000.  Richard  E.  Murphy,  P.  C.  La- 
vey,  J.  I.  English,  C.  A.  Lavey,  George 
D.  Rogers. 

R.  K.  Crawford  Land  Co.,  Akron. 
$10,000.  R.  K.  Crawford,  D.  W.  Kauf- 
man, C.  A.  Strobel,  H.  L.  Firestone.  A. 
H.   Palmer. 

Ruth  McTammany  Productions  Co., 
Akron,  $100,000.  Ruth  McTammany, 
Nellie  F.  Grunigen,  Charles  E.  Smoy- 
er,  Ernest  H.  Clinedinst.  John  Mc- 
Tammany. (Motion  picture  films,  sce- 
narios, etc.) 

Safety  First  Signal  Autolite  Co.,  Ak- 
ron, $70,000.  Earl  J.  Grissby,  Edward 
A.  Whitehead,  James  W.  Hawkins, 
Ernie  Brumbaugh,  William  B.  Fass- 
nacht. 

Trumbull  Town-Site  Co.,  Youngs- 
town,  $40,000.  Alex  Lyle,  John  Desan- 
tic,  Tony  Sagnich,  Domenick  Mlacavic, 
H.  L.  McCarthy.     (Real  estate.) 

D  &  M  Cord  Tire  €o..  Cleveland. 
$100,000.  Walter  E.  Myers.  Walter  R. 
Beman,  William     H.   Light,  John     E. 


Morris,  L.  M.  Harper. 

American  Replayer  Co.,  Toledo, 
$20,000.  Irving  P.  Miller,  Hubert  A. 
Myers,  Emil  J.  Stamm,  Walter 
Stamm,  C.  A.  Carabin.  (Fixtures  for 
phonographs.) 

Carbon  Hill  Clay  Co.,  Carbon  Hill, 
$15,000.  Noah  E.  Andrews,  Harold  E. 
Downhour,  Charles  Shultz,  Joe  San- 
born, Wm.  Lancaster. 

Cleveland  Beverage  Co.,  Cleveland, 
$20,000.  S.  H.  Miller,  A.  J.  Halle,  B. 
R.  Kohn,  D.  B.  Stone,  P.  Schulman. 

Detroit-Hamilton  Land  Co.,  Hamil- 
ton, $55,000.  H.  R.  Oliver,  Samuel  J. 
Webster,  William  Rigling,  Albert 
Hossfleld,  Walter  R.  McFadden. 

Gundling  Co.,  Cleveland,  $25,000.  E. 
Zimmerman,  Hunter  Glover,  Paul 
Gundling,  Frank  L.  Dempsey,  William 
E.  Goodall.  (Qwning  and  selling 
stocks.) 

Noha  Oil  Co.,  Cleveland,  $50,000. 
Wm.  E.  Patterson,  Miles  E.  Evans,  E. 
H.  Bleil,  C.  E.  Mahon,  John  A.  Nie* 
ding. 

Buckeye  Producing  Co.,  Toledo,  $10.- 
000.  Sigmond  Sanger,  George  P.  Hahn, 
Otto  H.  Spengler,  M.  Siglow,  T.  Woos- 
ter. 

Acme  Products  Co.,  Cleveland,  $5,- 
000.  Harry  A.  Smith,  Milton  Sanders, 
R.  A.  Cameron,  F.  G.  Mitchell,  Jerome 
K.  Joseph.  (Chemicals,  oils,  by-prod- 
ucts.) 

Nead  Realty  Co.,  Cincinnati,  $10.. 
000.  Charles  F.  Nead,  M.  E.  Casey,  R 
B.  Head,  M.  Hester,  Harry  H.  Shafer. 
(Chemicals,  oils  and  by-products.) 

Federal  Audit  Co..  Cleveland,  $10.- 
000.  '  L.  A.  Weber,  F.  L.  Muehlhans- 
ler,  J.  Allan  Weber,  Wm.  H.  Crock, 
Charles  W.  Serimshaw. 

National  Pharmacal  Co.,  Cleveland, 
$10,000.  John  F.  Wilson,  Norton  Mc- 
Giffin,  W.  F.  Maurer,  E.  R.  Dolin,  A. 
L.  Maurer. 

Farm  Sales  and  Service  Co.,  Cleve- 
land, $12,500.  Carl  F.  Knirk.  Clarence 
W.  Bailey,  W.  E.  Malm,  C.  E.  Kendel. 
L.   Louis   Malm. 

Emporium  Co.,  Columbus,  $30,000. 
Emanuel  M.  Newman,  Hannah  New- 
man, Lawrence  Loe  wen  stein,  Julius 
Goldberg,  Jennie  Loewenstein.  (Dry 
goods,  general  merchandise.) 

Larkin  Auto  Supply  Co.,  Zanesville. 
$10,000.  D.  Earle  Rogers,  Edward  J. 
Larkin,  N.  I.  Morrow,  F.  F.  Frazier, 
Alfred    A.    Frazier. 

Commercial  Savings  and  Trust  Co. 
of  Ashtabula.   Ashtabula,  $200,000.    J. 
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H.  Goddard,  W.  A.  Post,  A.  L.  Greg- 
ory, A.  T.  Ullman,  J.  F.  Ducro. 

Guardian  Casualty  Co.,  Cleveland. 
$100,000.  Orrlson  Ellis,  T.  J.  Os- 
borne, E.  O.  Bower,  E.  N.  Rieben,  G. 
U  Dolan. 

Thornburgh  Sales  Co.,  Tiffin,  $75,- 
O00.  Charles  A.  Thornburgh,  Alexan- 
der Kiskadden,  Frederick  G.  Ringle, 
Austin  G.  Dumbauld,  Roy  E.   Scharf. 

Custodian  Savings  and  Loan  Co., 
Cleveland,  $1,000,000.  George  Palda, 
Michael  S.  Cerrezin,  Herman  H.  Fin- 
kle,  Stella  Halama,  Charles  Rosen- 
blatt. 

Funding  Co.,  Cleveland,  $200,000. 
Edward  C.  Daoust,  C.  R.  Cross,  C.  A. 
Alexander,  T  raft  on  M.  Dye.  M.  T. 
Buelow.  (Bonds,  stocks  and  securi- 
ties.) 

Avon  Iron  Co.,  Avon,  Lorain  County; 
$50,000.  Henry  J.  Neichimeier,  James 
Ambrose,  Leonard  J.  Ursem,  Martin  L. 
Sweeney,  E.  F.  Hayes. 

Antisdale-Mathys  Co.,  Cleveland ; 
$50,000.  Armin  Mathys,  A.  W.  Antis- 
dale,  Maud  E.  Mathys,  Ella  B.  Antis- 
dale,  E.  A.  Kuehule.  (General  furni- 
ture and  home  outfitting.) 

Akron  Paint  &  Wall  Paper  Co..  Ak- 
ron; $50,000.  S.  C.  Wagerman,  Fred- 
erick Apel,  William  E.  Shem,  C.  E. 
Hoff master,  H.  M.  Hagelbarger. 

Arthur  B.  Shepard  Co.,  Cleveland; 
$50,000.  Frank  Davis  Jr.,  Ashley  M. 
Van  Duzer,  Orville  Smith,  Alfred  Kel- 
ley,  J.  W.  Costelle.  (Buying  and  selling 
industrial  buildings.) 

Apartment  Decorating  &  Repair  Co., 
Cleveland;  $10,000.  Robert  E.  Roohm, 
H.  H.  Galagher,  Florence  Gilbride,  M. 
A.  Maroni,  N.  I.  Young. 

Davis-Shuler  Co..  Galipolis;  $18,000. 
J.  S.  Haskins.  J.  W.  Miller,  Margaret 
Shuler,  J.  N.  Davis,  A.  W.  Davis.  (Gen- 
eral merchandise.) 

Eastend  Improvement  Co..  Cleve- 
land; $10,000.  A.  Schneider,  H.  S. 
Frank,  G.  A.  LaMarche,  H.  Holben,  A. 
M.  Green. 

Kugel-Muehlenkemp  Co.,  Cincin- 
nati; $30,000.  W.  S.  Muehlenkemp, 
Lee  Kugel,  E.  P.  Mundy,  Joseph  B. 
Muehlenkemp,  Edagr  M.  Johnson. 
(Brokerage,  commission  and  trading.) 

Kuhns-McCann  Co.,  Columbus;  $60,- 
000.  Jacob  E.  Kuhns,  Charles  M. 
Kuhns.  William  E.  McCann,  John  F. 
Carr,  James  G.  Johnson. 

Kronheim  Furniture  Co.,  Cleveland; 
$25,000.     Jacob   Kronheim,  George   C. 


Keeley,  A.  J.  Roth,  O.  H.  Walther,  M. 
Bernhardt. 

Lima  Investment  Co.,  Lima;  $10,- 
000.  Harvey  Allen,  George  Kay  Tel- 
ford, F.  Z.  Zanone,  F.  H.  Fisher,  Geo. 
W.  Fisher. 

National  Motion  Picture  Co.,  Cleve- 
land, $10,000.  Joseph  Lee,  -Harry 
Brook,  Samuel  Chessin,  Samuel  Hor- 
witz,  M.  A.  Friedman,  H.  N.  Petti- 
bone. 

Self-Closing  Bag  Co.,  Cleveland; 
$10,000.  M.  L.  Combes,  Vernon  M. 
Combes,  H.  A.  Row,  Lena  G.  Combes, 
Orville  Smith. 

Tailor's  Co  operating  Cleaning  & 
Dyeing  Co.,  Cincinnati;  $15,000.  Harry 
H.  Brandt.  Albert  Russell,  Samuel  Co- 
hen, William  Grossman,  Jacob  Blue- 
stein. 

Welfare  Loan  Co.,  Cincinnati,  $-*-1V 
000.  A.  A.  Scheib,  Morton  S.  Hawkins, 
Joe  F.  Ochler,  Hilda  Schumucker, 
Price  Stive?  s. 

American  Artificial  Limb  Co.,  Cin- 
cinnati; $lf,,000.  Joseph  Webb,  Helen 
Roberts,  Agnes  Webb,  Howard  R. 
Webb,  Florence  Webb. 

Mortgage  Underwriting  Co.,  Cleve- 
land; $600.  Edward  C.  Daoust,  S. 
Chester  Crobaugh,  D.  D.  Kimmel, 
Trafton  M.  Dye,  C.  A.  Alexander. 

Thomas  Oil  &  Gas  Co.,  East  Liver- 
pool, $10,000.  D.  C.  Thomas,  E.  G. 
Sturgis,  M.  C.  McArtor,  W.  R.  Han- 
cock, E.  T.  McArtor. 

Waldorf  Land  Co.,  Cleveland;  $10,- 
000.  J.  A.  Smith,  J.  W.  Smith,  D.  M. 
Yarger,  D.  M.  Turner,  R.  Froelich 

Fredericksburg  Equity  Co.,  Freder- 
icksburg; $25,000.  C.  F.  Rumbaugh, 
W.  E.  Lee  per,  L.  B.  Sterling,  L.  A. 
Green,  E.  Charles  Armstrong,  J.  F. 
Harrison,  Everett  Franks.  (Elevator 
farm  machinery,  livestock,  wool,  etc.) 

Kavanagh-DeNiro  Construction  Co., 
Youngstown;  $5000.  Patrick  Kavanagh, 
Frank  Gesse,  Louis  DeNiro,  Carl  De- 
Niro,  Anna  L.  Wopershall.  (Con- 
structing and  excavating.) 

Leader  Shoe  Co.,  Elyria;  $20,000. 
George  H.  Hill,  Dorothy  P.  Hill,  A.  R. 
Webber,  L.  H.  Webber,  Alta  Mitchell. 

Columbus  Macaroni  Co.,  Columbus; 
$10,000.  M.  Ciocco,  M.  J.  Ciocco,  S.  J. 
Breckler,  J.  B.  Breckler,  P.  N.  Mc- 
Daniels. 

People's  Theater  Amusement  Co., 
Cincinnati;  $10,000.  Thomas  A.  Reil- 
ly,  Joseph  Ante,  Thomas  J.  Noctor, 
Thomas  Usher,  George  Talbot. 

Newton     Produce     Co.,   Circleville; 
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$20,000.  Theodore  Leonard  Jr.,  Eu- 
gene Newton,  Freeman  S.  Jacoby, 
Theodore  Leonard,  Charles  C.  Pavey. 

Cleveland  Automobile  Club  Com- 
pany, Cleveland;  $500.  N.  I.  Dryfoos, 
A.  H.  Seibig,  R.  J.  Schmunk,  John  L. 
Young,  John  R.  Bentley,  Walter  D. 
Meals. 

Mt.  Vernon  Farmers'  Exchange  Co., 
Ml.  Vernon;  $25,000.  J.  C.  George, 
O.  E.  Nixon,  S.  W.  Yauger,  H.  W. 
Patterson,  O.  C.  Punches. 

Cleveland  Artificial  Flower  Co., 
Cleveland;  $10,000.  George  Q.  Keel- 
ey.  A.  J.  Roth,  M.  A.  McCormick,  Fred 
Desberg,  P.  M.  Gerlach. 

McCrery  Creamery  Co.,  Urbana; 
$50,000.  George  McCrery,  Edward  W. 
Neidig,  Mary  F.  Neidig,  Myrtle  Mc- 
Crery, Benjamin  F.  Miller. 

Columbus  Ruick  Co.,  Columbus; 
Oscar  S.  Lear,  Lawrence  M.  Hurst, 
Krnest  W.  Pavey,  John  J.  Chester,  E. 
N.  dlrey. 

Increases 

Bryant  Automobile  Co.,  Cleveland, 
$5,000  to  $25,000. 

Globe  Pattern  Co.,  Cleveland,  $5,000 
to  $10,000. 

Hearthstone  Building  and  Realty 
Co.,  Cleveland,  $150,000  to  $175,000. 

Lodge  &  Shipley  Machine  Tool  Co., 
Cincinnati,  $100,000  to  $1,000,000. 

Pomeroy  Chemical  Co.,  Cleveland, 
$1,000,000    to    $1,250,000. 

Rear  &  Ruth  Co.,  Sandusky.  $60,000 
to  $30,000. 

Perpetual  Savings  Association,  Ur- 
bana,  $1,000,000   to   $2,000,000. 

American  Insuranre  Agency  Co.  Co- 
lumbus;   $2500  to  $2."i.000. 

I! ik  her  A-  Bucher  Co.,  Dayton;  $36,- 
000  to  $75,000. 

Hausffcld  Co.,  Cincinnati;  $10,000  *• 
$50,000. 

Meic:ilf  Neckwear  Co.,  Clevelaai.; 
$25,000   to   $100,000. 

Standard  Auto  Signal  Co.,  Cleve- 
land: $100,000  *o  $150,000. 

Rofh  &  Hug  Co.,  Canton;  $65,000  to 
$150,000. 


Equitable  Mortgage  Co.,  Akron, 
$100,000  to  $500,000. 

Gallon  Metallic  Vault  Co.,  Galion, 
$200,000  to  $400,000. 

Gallon  Works  &  Mfg.  Co.,  Galion, 
$1,000,000  to   $1,500,000. 

C.  &  M.  Amusement  Co.,  Marietta. 
$100,000  to  $150,000. 

Fred  Hageman  &  Sons  Co.,  Dayton T 
$10,000  to  $40,000. 

Miamisburg  Paper  Co.,  Miamisburg, 
$100,000  to  $200,000. 

People's  Mortgage  Co.,  Cleveland. 
$50,000  to  $65,000. 

Wolff  Supply  Co.,  Cleveland,  $10,000 
to    $50,000. 

Del  Prado  Co.,  Cleveland,  $140,000 
to   $177,500. 

Masonic  Building       Association. 

Cleveland,  $200,000  to  $500,000. 

Cisco  Machine  Tool  Co.,  Cincinnati. 
$100,000  to  $15,000. 

United  Krecting  Co.,  Cleveland,  $10.- 
000  to  $25,000. 

Federal    Garment   Co.,   Canton,   $."»0,- 

ooo  to  $:»oo  ooo. 

Cleveland  Preparatory  School  Co., 
Cleveland;   $1000  to  $10,000. 

Edgewater  Lumber  &  Supply  Co., 
Cleveland;   $75,000  to  $100,000. 

Federal  Distributing  Co.,  Cincinnati; 
$100,000  to  $200,000. 

Union  Savings  Bank  &  Trust  Co.. 
SteubenviUe:  $150,000  to  $250,000. 

Anchor  Rubber  Co.,  Columbus;  $26.- 
000  to  $50,000. 

Akron  Homes  Co.,  Akron;  $50.t»*M> 
to  $125,000. 

Dine  HeWees  Co.,  Canton;  $100,0«m 
to  $200,000. 

Exchange  Rank  Co.,  Canal  Pulton: 
$25,000  to  $30,000. 

Ice  Cream  &  Bottling  Co.,  Ports 
mouth:   $10,000  to  $25,000. 

Perrv  Coal  &  Sand  Co.,  Columbus; 
$100,000  to  $250,000. 

Scott  Coal  Co.,  Mid  vale;  $51,000  to 
$249,000. 

Decrease 

Continental  Trust  &  Savings  Bank 
Co.,   Toledo.    $200,000   to   $:J0.0OO. 

Ohio  Steam  Specialty  Co.,  Cleve- 
land; $20,000  to  $500. 


PUBLIC  UTILITIES  COMMISSION 


No.  1518 — The  Mclntire  Coal  &  Builders'  Supply  Company,  Com- 
plainant, vs.  the  Zanesville  Terminal  Railroad  Company  and  the 
Pennsylvania  Railroad  Company,  Defendants. 


(Dated  January  23,  1919.) 

Finding 

The  Mclntire  Coal  &  Builders'  Supply  Company,  the  complain- 
ant in  the  above  entitled  action,  filed  its  complaint  against  the  de- 
fendants alleging  that  it  is  a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  Ohio,  and  engaged  in  the  business  of 
buying  and  selling  coal,  sand,  gravel  and  other  builders'  supplies ; 
that  the  defendant,  the  Zanesville  Terminal  Railroad  Company,  is  a 
corporation  incorporated  under  the  laws  of  Ohio  and  is  the  owner  of 
a  short  line  of  railway,  one  terminus  of  which  is  in  Springfield  town- 
ship, Muskingum  County,  Ohio,  and  the  other  terminus  in  the  city  of 
Zanesville,  Muskingum  County,  Ohio,  and  that  the  defendant,  the 
Pennsylvania  Railroad  Company  is  a  corporation  incorporated  un- 
der Ohio  laws  and  operates  railroads  within  the  state  of  Ohio,  and  by 
virtue  of  a  contract  with  the  Zanesville  Terminal  Railroad  Com- 
pany operates  a  portion  of  the  line  of  railroad  owned  by  the  defen- 
dant, the  Zanesville  Terminal  Railroad  Company ;  that  prior  to  the 
filing  of  the  complaint  in  this  cause  one  T.  A.  Mclntire  entered  into  a 
contract  with  the  defendant,  the  Zanesville  Terminal  Railroad  Com- 
pany, wherein  and  whereby  it  was  agreed  that  the  Zanesville  Termi- 
nal Railroad  Company  would  construct  for  said  T.  A.  Mclntire  a 
sidetrack  upon  the  property  of  said  defendant  from  the  main  line 
of  railway  of  said  defendant;  and  it  was  further  agreed  that  the 
said  T.  A.  Mclntire  should  pay  all  the  cost  and  expense  of  the  con- 
struction of  said  sidetrack,  including  both  superstructure  and  sub- 
structure; that  thereafter  said  T.  A.  Mclntire  sold,  assigned  and 
transferred  to  this  complainant  all  of  his  right,  title  and  interest  in 
and  to  said  contract  and  certain  other  contracts  with  the  said  de- 
fendant company,  and  that  pursuant  to  said  agreement  said  side- 
track was  constructed;  and  that  thereupon  this  complainant  fur- 
nished labor  and  materials  at  large  expense,  by  way  of  further 
equipment  of  said  sidetrack  for  the  purpose  of  said  business,  by  con- 
structing thereon  gravity  bins  for  the  economical  and  convenient 
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handling  of  coal,  sand  and  gravel ;  and  that  thereafter,  to-wit,  on  the 
23d  day  of  February,  1914,  the  complainant  entered  into  a  further 
contract  with  the  defendant,  the  Zanesville  Terminal  Railroad  Com- 
pany, wherein  and  whereby  it  was  agreed  that  said  defendant  com- 
pany should  construct  an  additional  sidetrack  to  further  increase 
the  facilities  of  this  complainant  in  conducting  its  said  business ;  and 
that  pursuant  to  said  contract  the  second  and  additional  sidetrack 
was  constructed ;  and  alleging  that  both  of  said  sidetracks  were  con- 
structed under  and  by  virtue  of  the  contracts  heretofore  referred  to, 
and  that  ever  since  and  up  until  the  time  alleged  in  said  complaint 
the  defendant  companies  operated  over  said  sidetracks,  furnishing 
proper  shipping  facilities  thereby  to  the  said  complainant  company ; 
and  alleging  that  the  defendant,  the  Zanesville  Terminal  Railroad 
Company,  has  refused  and  failed  to  maintain  said  sidetrack  first  con- 
structed and  has  allowed  the  same  to  become  in  an  unsafe  condition ; 
and  alleging  that  it  has  driven  spikes  into  the  ties  to  prevent  the 
switch  from  being  operated  to  and  from  said  sidetrack ;  that  said  de- 
fendant company  has  refused  and  neglected  to  operate  or  to  place  in 
a  safe  condition  for  operation  the  said  sidetrack  first  referred  to; 
and  praying  that  both  the  said  defendants  be  required  to  answer  to 
this  complaint ;  that  the  commission  ascertain  whose  duty  it  is  to 
repair  and  maintain  said  sidetrack;  that  after  such  responsibility 
has  been  fixed,  the  proper  party  be  ordered  to  repair  said  sidetrack 
and  place  the  same  in  condition  for  using ;  and  for  such  other  order 
or  orders  as  it  may  deem  just  and  proper  in  the  premises. 

To  said  complaint  the  defendant,  the  Zanesville  Terminal  Rail- 
road Company  filed  its  answer,  admitting  the  corporate  existence  of 
the  complainant  and  the  defendant's  corporate  existence  under  the 
laws  of  Ohio  and  that  it  was  the  owner  of  a  line  of  railway  in  Mus- 
kingum County,  Ohio,  a  part  of  which  is  in  the  city  of  Zanesville, 
Ohio ;  further  admitting  that  the  defendant,  Pennsylvania  Railroad 
Company,  prior  to  the  28th  day  of  December,  1917,  operated  a  por- 
tion of  the  line  of  railroad  owned  by  this  defendant  under  a  written 
contract  with  the  defendant;  further  admitting  that  on  the  23d 
day  of  August,  1911,  it  entered  into  a  contract  with  T.  A.  Mclntire 
whereby  it  was  agreed  that  this  defendant  would  construct  for  said 
P.  A.  Mclntire  a  sidetrack  upon  the  property  of  the  defendant  at  an 
estimated  cost  of  two  thousand  dollars ;  admitting  that  in  pursuance 
of  said  agreement  said  sidetrack  was  constructed,  the  entire  cost 
thereof  being  paid  to  the  Zanesville  Terminal  Railroad  Company ; 
further  admitting  that  on  the  23d  day  of  February,  1914,  it  entered 
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into  a  further  contract  for  an  additional  sidetrack  upon  this  de- 
fendant's premises  at  an  estimated  cost  of  two  thousand  dollars,  and 
that  the  cost  and  expense  of  said  sidetrack  No.  2  was  paid  to  this 
defendant ;  and  among  other  matters  set  up  in  defense  of  the  oper- 
ation of  said  sidetracks  alleging  that  by  virtue  of  certain  agreements 
contained  in  the  two  respective  contracts  referred  to  in  said  com- 
plaint ai\d  answer  that  were  of  a  private  and  not  of  a  public  nature 
or  concerning  public  service,  this  commission  has  no  jurisdiction  of 
the  subject  matter  thereof  as  set  forth  in  the  complaint;  and  that  as 
a  further  defense,  the  sidetrack  first  constructed  is  in  an  unsafe 
condition;  and  admitting  that  spikes  have  been  driven  therein  to 
prevent  the  use  thereof ;  and  asking  that  the  complaint  in  this  pro- 
ceeding be  dismissed. 

The  defendant,  Pennsylvania  Railroad  Company,  filed  its  an- 
swer in  said  cause,  admitting  the  corporate  existence  of  the  com- 
plainant; admitting  the  corporate  existence  of  the  defendant,  The 
Zanesville  Terminal  Railroad  Company ;  admitting  its  own  corporate 
existence,  but  not  admitting  that  it  is  incorporated  and  organized 
under  the  laws  of  Ohio;  admitting  that  the  defendant,  the  Zanes- 
ville Terminal  Railroad  Company,  entered  into  contracts  set  forth  in 
the  complaint  and  admitted  in  the  answer  of  the  defendant,  the 
Zanesville  Railroad  Company;  admitting  that  the  sidetracks  pro- 
vided for  in  said  agreements  were  constructed  in  accordance  with 
the  terms  and  conditions  of  said  contracts;  and  denying  each  and 
every  other  allegation  in  the  complaint  contained  not  expressly  ad- 
mitted; and  further  alleging  in  said  answer  that  the  contracts  to 
which  reference  is  made  in  the  complaint  herein  were  private  con- 
tracts, not  of  a  public  nature  or  concerning  service  to  the  public,  and 
that  therefore  this  commission  has  no  jurisdiction  of  the  subject 
matter  thereof ;  and  praying  that  the  complaint  in  this  proceeding 
may  be  dismissed. 

A  hearing  was  duly  had  upon  the  pleadings  and  the  allegations 
and  defenses  therein  set  forth,  and  the  commission,  upon  the  testi- 
mony adduced  at  the  hearing,  finds : 

First.  That  the  sidetracks  as  set  forth  in  the  complaint  were 
constructed,  and,  until  a  short  time  prior  to  the  filing  of  the  com- 
plaint in  said  cause,  were  used  for  the  purpose  of  furnishing  proper 
and  adequate  shipping  facilities  to  the  complainant  company. 

Second.  That  the  said  sidetracks,  together  with  the  super- 
structure and  substructure  thereof,  used  in  furnishing  switching 
and  shipping  facilities  to  and  from  the  plant  of  the  complainant, 
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were,  at  the  time  the  same  were  spiked  by  the  defendant  company's 
or  companies'  agents  or  representatives,  and  now  are,  safe  and  in  a 
proper  condition  to  be  operated  upon  or  over  for  the  purpose  of  fur- 
nishing switching  and  shipping  facilities  to  and  from  the  plant  of 
the  complainant  aforesaid. 

Third.  That  the  defendant  company  or  companies  spiked  said 
sidetrack  No.  1  and  have  refused  to  operate  cars  over  said  sidetrack 
consigned  to  the  defendant  company  or  companies,  or  to  place  cars 
upon  said  sidetracks  for  the  purpose  of  shipping  commodities  from 
said  complainant's  plant  in  Zanesville,  Muskingum  County,  Ohio. 

Fourth.  That  the  defendant  company  or  companies  have  re- 
fused to  place  cars  on  said  sidetracks  referred  to  in,  and  the  sub- 
ject of,  this  complaint,  for  the  complainant  company,  alleging  as  the 
reason  therefor  the  unsafe  condition  of  the  said  sidetrack  No.  1.  and 
the  further  fact  that  the  said  complainant  has  refused  and  failed  to 
pay  certain  rental  charges  alleged  to  be  due  from  it  to  the  said  de- 
fendant company  or  companies ;  and  also  the  testimony  showed  a 
reference  as  to  certain  refunders  claimed  to  be  due  from  the  defen- 
dant company  or  companies  to  the  complainant  company. 

Many  claims  and  counter-claims  were  made  at  the  hearing  rela- 
tive to  the  respective  obligations  existing  between  the  complainant 
and  defendant  companies,  with  all  of  which  this  commission  is  not 
concerned. 

This  commission  further  finds  from  the  testimony  that  the 
complainant  is  existing  and  doing  business  in  the  city  of  Zanes- 
ville, Ohio,  and  occupying  the  grounds  belonging  to  the  railroad 
.company;  and  this  commission  will  assume  that  it  has  a  right  to 
remain  thereon  until  such  time  as  the  question  as  to  the  right  of 
occupancy  has  been  determined  by  the  courts. 

This  commission  is  not  concerned  as  to  whether  or  not  rentals 
are  due,  from  the  complainant  company  to  the  defendant  or  defend- 
ants, or  refunders  are  due  from  the  defendant  or  defendants  to  the 
complainant.  These  are  both  questions  with  which  this  commis- 
sion has  nothing  whatsoever  to  do,  and  are  within  the  jurisdiction 
of  the  courts  and  do  not  affect  the  rights  of  the  parties  in  this 
controversy  now  before  the  commission. 

This  commission  will  not  attempt  to  construe  the  contract  or 
contracts  or  lease  between  the  complainant  and  the  defendant,  The 
Zanesville  Terminal  Railroad  Company.  If  the  complainant  com- 
pany is  entitled  to  service  from  the  defendant  company  or  com- 
panies, it  is  by  virtue  of  the  law.    Section  504  of  the  General  Code 
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provides  that  "Each  railroad  shall  furnish  reasonable  adequate 
service  and  facilities/'  etc.,  in  the  transportation  of  persons  and 
property,  and  that  regardless  of  the  terms  of  any  contract,  the 
contract  could  not  change  the  primary  right  to  service,  but  might 
provide  for  the  manner  in  which  it  was  to  be  furnished. 

We  therefore  further  find  that  the  complainant  company  is 
entitled  to  a  continuation  of  the  service  of  the  defendant  company 
or  companies  in  transporting  freight  to  and  from  its  plant  on  the 
tracks  referred  to  in  the  complaint  in  this  cause. 

An  order  will  be  entered  accordingly. 


Order 

This  matter  came  on  to  be,  and  was  heard  upon  the  pleadings 
and  the  evidence,  and  was  argued  by  counsel : 

Upon  consideration  whereof,  this  commission,  being  fully  ad- 
vised in  the  premises,  and  having  made  and  filing,  in  writing,  its 
findings  of  fact  in  said  proceeding,  it  is 

Ordered,  That  said  The  Zanesville  Terminal  Railroad  Com- 
pany and  said  The  Pennsylvania  Railroad  Company,  and  each  of 
them,  be,  and  hereby  they  are  notified,  directed  and  required,  from 
and  after  the  date  of  the  service  of  this  order,  and  for  so  long  as 
complainant,  said  The  Mclntire  Coal  and  Builders  Supply  Company 
shall  occupy  its  present  premises,  to  place  for  unloading  on  the 
sidetracks  of  The  Mclntire  Coal  and  Builders  Supply  Company  all 
loader  cars  received  at  Zanesville,  Ohio,  consigned  to  said  The  Mc- 
lntire Coal  and  Builders  Supply  Company,  and,  upon  requisition 
therefor,  to  place  upon  the  aforesaid  sidetracks,  for  loading  such 
empty  cars,  or  its  pro-rata  share  of  the  available  car  supply,  as 
said  The  Mclntire  Coal  and  Builders  Supply  Company  may  require 
for  the  forwarding  of  shipments. 
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No.  1462 — In  the  Matter  of  the  Application  of  the  Baltimore  and 
Ohio  Railroad  Company  for  an  Order  Authorizing  it  to  Issue  and 
Sell  or  Pledge  $20,000,000  of  Its  Refunding  and  General  Mort- 
gage Bonds.    Prayer  Granted. 


(Dated  January  22,  1919.) 

This  matter  came  on  this  day  to  be  heard  upon  the  petition  of 
The  Baltimore  and  Ohio  Railroad  Company  for  an  order  amending- 
the  order  entered  in  this  cause  on  June  25th,  1918,  so  as  to  permit 
the  issue  of  the  $20,000,000  of  its  Refunding  and  General  Mortgage 
Bonds  thereby  authorized  to  be  issued  as  a  part  of  Series  A  bear- 
ing interest  at  the  rate*  of  5%  per  annum,  as  a  part  of  Series  B 
bearing  interest  at  the  rate  of  6%  per  annum;  and  having  ex- 
amined such  witnesses,  books,  papers,  accounts  and  reports,  and 
having  made  such  inquiries  and  investigations  as  by  it  deemed 
proper  and  necessary. 

The  Commission  finds  that  the  amendment  of  said  order  so  as 
to  permit  the  issue  of  said  bonds  bearing  interest  at  the  rate  of 
6%  per  annum,  instead  of  at  the  rate  of  5%  per  annum,  is  reason- 
ably required  and  necessary  to  enable  said  The  Baltimore  and  Ohio 
Railroad  Company  to  sell  or  pledge  said  bonds  to  the  best  ad- 
vantage, and  is  satisfied  that,  insofar  as  it  has  the  authority  so  to 
do,  its  consent  and  authority  for  the  issue  thereof  should  be 
granted. 

It  is,  therefore,  ordered: 

(a)  That  The  Baltimore  and  Ohio  Railroad  Company  be,  and 
it  hereby  is,  authorized  to  issue  in  lieu  of  the  $20,000,000  of  its 
Refunding  and  General  Mortgage  Bonds,  Series  A,  secured  by  its 
Refunding  and  General  Mortgage  dated  December  1st,  1915,  $20,- 
000,000  of  its  Refunding  and  General  Mortgage  Bonds,  Series  B; 
the  coupon  bonds  to  be  dated  February  1st,  1919;  to  mature  De- 
cember 1st,  1995;  to  bear  interest  at  the  rate  of  6%  per  annum 
payable  semi-annually  on  February  1st  and  August  1st  of  each 
year,  and  to  be  redeemable  on  or  after  June  1st,  1925,  at  a  premium 
of  5%. 

(b)  That  all  the  provisions  of  said  order  of  June  25th,  1918, 
authorizing  the  issue  of  said  $20,000,000  of  Refunding  and  Gen- 
eral Mortgage  Bonds,  Series  A,  shall  apply  to  the  issue  of  said  $20,- 
000,000  of  Refunding  and  General  Mortgage  Bonds,  Series  B,  to  be 
issued  in  lieu  thereof. 
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No.  1386 — In  the  Matter  of  the  Application  of  the  Baltimore  and 
Ohio  Railroad  Company  for  an  Order  Authorizing  it  to  Issue  and 
Sell  or  Pledge  $10,284,384.63  of  Its  Refunding  and  General 
Mortgage  Bonds.    Prayer  Granted. 


(Dated  January  22,  1919.) 

This  matter  came  on  this  day  to  be  heard  upon  the  petition  of 
The  Baltimore  and  Ohio  Railroad  Company  for  an  order  authoriz- 
ing it  to  exchange  $10,284,384.63  of  its  Refunding  and  General 
Mortgage  Bonds,  Series  A,  bearing  interest  at  the  rate  of  5%  per 
annum,  authorized  to  be  issued  by  this  Commission  by  its  order 
entered  in  this  cause  January  25th,  1918,  for  a  like  or  equivalent 
aggregate  principal  amount  of  its  Refunding  and  General  Mortgage 
Bonds  to  be  issued  as  a  part  of  Series  B  bearing  interest  at  the  rate 
of  6%  per  annum;  and  having  examined  such  witnesses,  books, 
papers,  accounts  and  reports,  and  having  made  such  inquiries  and 
investigations  as  by  it  deemed  proper  and  necessary; 

The  Commission  finds  that  the  exchange  of  said  bonds  of 
Series  A  for  bonds  of  Series  B  is  reasonably  required  and  necessary 
to  enable  said  the  Baltimore  &  Ohio  Railroad  Company  to  sell  or 
pledge  said  bonds  to  the  best  advantage,  and  is  satisfied  that,  in- 
sofar as  it  has  the  authority  so  to  do,  its  consent  and  authority  for 
the  issue  thereof  should  be  granted. 

It  is,  therefore,  ordered: 

(a)  That  The  Baltimore  and  Ohio  Railroad  Company  be,  and 
it  hereby  is,  authorized  upon  the  cancellation  of  the  $10,284,384.63 
of  its  Refunding  and  General  Mortgage  Bonds,  Series  A,  hereto- 
fore issued,  to  issue  in  exchange  therefor  $10,284,384,63  of  its  Re- 
funding and  General  Mortgage  Bonds,  Series  B ;  the  coupon  bonds 
to  be  dated  February  1st,  1919 ;  to  mature  December  1st,  1995 ;  to 
bear  interest  at  the  rate  of  6%  per  annum  payable  semi-annually 
on  February  1st  and  August  1st  of  each  year,  and  to  be  redeemable 
on  or  after  June  1st,  1925,  at  a  premium  of  5%. 

(b)  That  said  bonds  of  Series  B  when  issued  in  exchange  for 
said  bonds  of  Series  A  shall  be  subject  in  all  respects  to  the  re- 
quirements of  the  original  order  of  January  25th,  1918,  authoriz- 
ing the  issue  of  said  bonds  of  Series  A  for  which  they  are  to  be 
substituted. 
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No.  1607 — In  the  Matter  of  the  Application  of  The  Hocking  Valley 
Railway  Company  for  Consent  and  Authority  to  Issue  and  Dis- 
pose of  General  Mortgage  Bonds.    Prayer  Granted. 


(Dated  January  27,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  upon  the  application  of  The  Hocking  Val- 
ley Railway  Company,  (a  corporation  organized  and  existing  under 
the  laws  of  Ohio),  asking  the  consent  and  authority  of  this  Com- 
mission to  issue  General  Mortgage  Bonds,  Series  A,  bearing  in- 
terest at  the  rate  of  six  per  centum  per  annum,  of  the  principal 
sum  of  nine  million,  seven  hundred  and  eighty-three  thousand 
dollars,  the  proceeds  arising  from  the  sale  thereof  to  be  used  (a) 
for  the  payment  and  discharge  of  five  million  dollars,  principal 
sum,  of  two-year  six  per  cent,  notes,  which  matured  November 
first,  1918,  and  the  payment  of  which  on  February  first,  1918,  has 
been  arranged,  and  (b)  applied  toward  the  reimbursement  of  ap- 
plicant's treasury  for  moneys,  not  secured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  expended  there- 
from between  the  dates  February  first,  1914,  and  January  thirty- 
first,  1918,  for  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities;  the  payment  and  discharge  or  refunding  of 
its  obligations,* and  the  readjustment  of  its  indebtedness: 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  filed  herein  and  the  evidence  offered  upon  the 
hearing  thereof: 

(1)  That,  within  the  period  February  first,  1914  and 
January  thirty-first,  1919,  both  inclusive,  the  applicant  actual- 
ly expended  from  its  treasury  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities  and  the 
payment  and  discharge  of  its  obligations  or  the  readjustment 
and  reorganization  of  its  indebtedness,  the  sum  of  $4,783,- 
890.85  none  of  which  was  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness; 

(2)  That  the  applicant  now  has  outstanding  notes  of 
the  principal  sum  of  five  million  dollars  which  must  be  paid 
and  discharged  upon  or  before  the  first  day  of  February,  1919 ; 

(3)  That  the  issue  of  applicant's  said  General  Mortgage 
Bonds  of  the  principal  sum  of  $9,783,00.00  is  reasonably  re- 
quired, and  the  money  to  be  procured  thereby,  necessary  for 
the  payment  and  discharge  of  applicant's  lawful  obligations, 
and  the  reimbursement  of  its  treasury  for  moneys,  not  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness,  actually  expended  therefrom,  within  five  years 
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next  preceding  the  date  of  the  filing  of  the  application  herein, 
for  the  construction,  completion,  extension  and  improvement 
of  its  facilities,  the  discharge  or  refunding  of  its  obligations, 
and  the  reorganization  or  readjustment  of  its  indebtedness ; 
(4)  That,  the  applicant  now  having  bonds  issued  and 
•  outstanding  in  excess  of  its  issued  and  outstanding  capital 
stock,  the  issue  of  said  General  Mortgage  Bonds  in  excess  of 
applicant's  issued  and  outstanding  capital  stock,  and  the  ex- 
penditure of  the  proceeds  of  such  excess  of  bonds  should  be 
specifically  consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  general  mortgage  bonds  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  the  Hocking  Valley  Railway  Company  be, 
and  hereby  it  is  authorized  to  issue  its  general  mortgage,  series  A, 
six  percent  bonds  of  the  principal  sum  of  nine  million,  seven  hundred 
and  eighty-three  thousand  dollars,  ($9,783,000.00),  and  that  said 
bonds  be  sold  for  the  highest  price  obtainable  but  for  not  less  than 
ninety  (95)  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock  and  the  expenditure  of  the  pro- 
ceeds of  such  excess  of  bonds,  as  hereinbefore  prescribed,  be,  and 
hereby  they  specifically  are  consented  to,  authorized  and  approved. 
It  is  further 

Ordered,  That,  pending  the  sale  of  said  bonds  as  hereinabove 
provided,  the  same  may  be  pledged  as  collateral  security  for  loans, 
which  loans  shall  be  for  the  greatest  sums  negotiable  but  in  no  event 
less  than  seventy-five  (75)  percentum  of  the  par  value  of  said  bonds, 
and  the  said  loans  applied  toward  the  discharge  of  the  purposes 
hereinafter  prescribed  for  the  expenditure  of  the  proceeds  of  said 
bonds.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
or  any  loans  procured  with  the  said  bonds  as  collateral  security 
therefor,  as  hereinbefore  provided,  be  devoted  to  and  used  for  the 
following  purposes,  and  no  others,  to-wit : 

(a)  The  payment  and  discharge  of  applicant's  two-year, 
six  per  cent,  gold  notes  of  the  principal  sum  of  $5,000,000.00 
which  matured  November  first,  1918,  but  the  payment  of 
which  was  partly  extended  to  February  first,  1919. 

(b)  The  balance  of  such  proceeds  to  be  applied  toward 
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the  reimbursement  of  applicant's  treasury  for  the  sum  of 
$4,783,890.85,  not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  actually  expended  there- 
from, between  February  first,  1914,  and  January  thirty lfirst, 
1919,  for  capital  purposes,  as  more  fully  set  forth  in  the  de- 
tailed statement  marked  Exhibit  "C-Page  2"  appended  to  the 
application  herein,  which  hereby  is  made  a  part  of  this  order 
by  reference. 

It  is  further 

Ordered,  That  if  the  further  inquiry  and  investigation  herein 
to  be  prosecuted  by  this  Commission  discloses  that  any  of  said  ex- 
penditures of  $4,783,890.00  in  excess  of  the  sum  of  $890.85  were 
improperly  charged  to  capital  account,  proper  deduction  shall  be 
made  from  the  sum  hereunder  to  be  credited  to  income,  and  such 
sum  applied  toward  the  payment  for  capital  expenditures  made  or 
to  be  made  subsequent  to  January  31st,  1919.    It  is  further, 

Ordered,  That  forthwith  upon  the  payment  and  discharge  of 
said  two-year  notes,  the  same  be  cancelled  and  destroyed.  It  is 
further  , 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  general  mortgage  bonds  and 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order,  and  of  the  cancellation  and  destruction  of 
said  two-year  notes. 
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It  Is  the  Duty  of  Prosecuting:  Attorneys,  Upon  Proper  Request 
Made  and  Under  Direction  of  the  Attorney  General,  to  Institute 
and  Prosecute,  in  Justice  Court  or  Elsewhere,  all  Necessary  Ac- 
tions or  Proceedings  for  the  Enforcement  of  the  Laws  of  the 
State  Pertaining  to  the  Protection,  Preservation  and  Propagation 
of  Song  and  Insectivorous  Birds,  Game  Birds,  Game  Animals  and 
Fish  within  the  State  and  in  and  Upon  the  Waters  Thereof;  and 
for  Discharging  Such  Duties  a  Prosecuting  Attorney  is  not  Legal- 
ly Entitled  to  Demand  or  Recieve  any  Compensation  in  Addition 
to  the  Salary  Fixed  by  Law. 


No.  3— (Opinion  Dated  January  18,  1919.) 

Hon.  R.  A.  Kerr,  Prosecuting  Attorney,  Troy,  Ohio. 

Dear  Sir:     I  have  your  letter  of  January  10,  in  which  you  say, 

in  part: 

"On  several  occasions  request  has  come  that  I  should  care 
for  cases  brought  before  justices  of  the  peace  to  enforce  the 
provisions  of  the  game  laws.  I  find  no  provision  of  the  statute 
imposing  that  duty  on  the  prosecuting  attorneys,  but  a  few 
days  since  communicated  with  the  Department  of  Agriculture, 
asking  if  an  allowance  could  be  made." 

In  particular,  you  call  attention  to  Section  1460  General  Code, 

(107  O.  L.,  490,)  which  reads  in  part  as  follows: 

"Sec.  1460.  All  fines,  penalties  and  forfeitures  arising 
from  prosecutions,  convictions,  confiscations,  or  otherwise  un- 
der this  act,  unless  otherwise  directed  by  the  secretary  of  agri- 
culture shall  be  paid  by  the  officer  by  whom  the  fine  is  col- 
lected to  the  secretary  of  agriculture  and  by  him  paid  into  the 
state  treasury  to  the  credit  of  a  fund  which  shall  be  appro- 
priated biennially  for  the  use  of  the  secretary  of  agriculture. 


*  *  » 


You  raise  the  question  whether,  under  the  authority  of  said 
section,  the  board  of  agriculture  could  cause  an  allowance  to  be 
made  prosecuting  attorneys  for  services  performed  by  the  latter 
in  connection  with  prosecutions  before  justices  of  the  peace  under 
the  game  laws,  said  allowance  to  be  paid  out  of  fines,  penalties  and 
forfeitures  resulting  from  such  prosecutions  and  to  be  received  and 
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retained  by  said  prosecuting  attorneys  in  addition  to  their  regular 
salaries  fixed  by  law.  By  "game  laws"  is  meant,  of  course,  laws 
pertaining  to  the  protection,  preservation  and  propagation  of  song 
and  insectivorous  birds,  game  birds,  game  animals  and  fish  within 
the  state  and  in  and  upon  the  waters  thereof. 

Section  2919  General  Code,  directs  the  prosecuting  attorney  to 
prosecute  on  behalf  of  the  state  all  complaints,  suits  and  controver- 
sies in  which  the  state  is  a  party,  and  such  other  suits,  matters  and 
controversies  as  he  is  directed  by  law  to  prosecute  within  or  with- 
out the  county,  in  the  probate  court,  common  pleas  court  and  court 
of  appeals.  That  he  is  under  no  legal  duty  to  appear  for  the  state 
in  criminal  cases  tried  before  other  and  inferior  tribunals  was  held 
in  Gilliam  v.  State,  7  O.  N.  P.  (N.  S.)  484.  See  also  Railroad  Co.  v. 
Lee,  37  O.  S.,  479,  480. 

However,  since  Section  2916  General  Code  was  passed  and  since 
the  cases  above  cited  were  decided,  the  legislature  has  made  great 
changes  in  the  game  laws.  I  call  your  attention  particularly  to  two 
Sections,  to-wit,  Sections  1106  and  1390  General  Code,  which  read 
as  follows : 

"Sec.  1106.  (107  O.  L.,  465.)  Upon  the  request  of  the 
secretary  of  agriculture,  the  attorney  general,  or  under  his  di- 
rection, the  prosecuting  attorney  of  any  county,  shall  aid  in 
any  investigation,  hearing  or  trial  had  under  the  laws  which 
the  board  of  agriculture  or  the  secretary  is  required  to  admin- 
ister, and  shall  institute  and  prosecute  all  necessary  actions  or 
proceedings  for  the  enforcement  of  such  laws,  and  for  the  pun- 
ishment of  all  violations  thereof,  arising  within  the  county  in 
which  he  was  elected  " 

"Sec.  1390  (107  O.  L„  486.)  The  secretary  of  agriculture 
shall  have  authority  and  control  in  all  matters  pertaining  to 
the  protection,  preservation  and  propagation  of  song  and  in- 
sectivorous birds,  game  birds,  game  animals  and  fish  within 
the  state  and  in  and  upon  the  water  thereof.  He  shall  enforce 
by  proper  legal  action  or  proceeding  the  laws  of  the  state  for 
the  protection,  preservation  and  propagation  of  such  birds,  ani- 
mals and  fish ;  shall  establish  fish  hatcheries  and  propagate  fish 
therein  or  in  any  other  manner  for  the  waters  of  the  state,  and, 
so  far  as  funds  are  provided  therefor,  shall  adopt  and  carry 
into  effect  such  measures  as  he  deems  necessary  in  the  per- 
formance of  his  duties." 

From  the  foregoing  statutes  it  clearly  appears  that,  upon  prop- 
er request  made,  it  is  the  duty  of  the  attorney  general,  and  under 
his  direction  likewise  the  duty  of  the  prosecuting  attorney  of  any 
county,  to  aid  in  the  investigation,  hearing  or  trial  of  prosecutions 
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based  on  the  game  laws  of  Ohio ;  and  to  institute  all  necessary  ac- 
tions or  proceedings  for  the  enforcement  of  such  laws. 

It  is  true  that  Section  1106,  supra,  does  not  specifically  mention 
the  court  of  the  justice  of  peace,  nor  any  other  court,  as  the  tri- 
bunal in  which  the  attorney  general  or  prosecuting  attorney  shall 
appear  to  enforce  the  laws  therein  mentioned.  In  view  of  the  fact, 
however,  that  Section  1464  General  Code,  gives  a  justice  of  the 
peace,  mayor  or  police  judge,  final  jurisdiction  within  his  county 
in  a  prosecution  for  a  violation  of  any  provision  of  the  laws  relating 
to  the  protection,  preservation  or  propagation  of  birds,  fish  and 
game,  it  would  seem  that  those  tribunals  would  naturally  be  the 
place  where  the  attorney  general  and  prosecuting  attorney  could, 
best  perform  the  duties  which  said  Section  1106  General  Code  re- 
quires them  to  perform.  I  am,  therefore,  of  the  opinion  that  it  is 
the  duty  of  the  prosecuting  attorney,  when  so  directed  by  the  at- 
torney general,  to  conduct,  in  the  court  of  a  justice  of  peace,  and 
elsewhere,  all  necessary  actions  or  proceedings  to  enforce  the  laws 
hereinabove  mentioned. 

It  being  established  that  it  is  the  duty  of  prosecuting  attorneys 
to  aid  in  the  enforcement  of  the  game  laws,  as  above  stated,  the 
next  question  is  whether  there  is  any  authority  in  law  for  the 
payment  to  prosecuting  attorneys  of  special  compensation  for  such 
services.  By  "special  compensation"  is  meant  compensation  in  ad- 
dition to  the  regular  salary  of  the  prosecuting  attorney  fixed  by 
law. 

Section  3003  General  Code,  prescribes  the  annual  salary  of  the 
prosecuting  attorney.    The  last  sentence  of  that  Section  provides : 

"Such  salary  shall  be  paid  in  equal  monthly  installments, 
from  the  general  fund,  and  shall  be  in  full  payment  for  all  serv- 
ices required  by  law  to  be  rendered  in  an  official  capacity  on 
behalf  of  the  county  or  its  officers,  whether  in  criminal  or  civil 
matters." 

> 

This  Section,  it  will  be  observed,  is  silent  upon  the  question  of  the 
prosecuting  attorney's  right  to  demand  and  receive  compensation 
for  services  performed  by  him  on  behalf  of  state  departments  or 
state  officers.  Is  such  silence  to  be  taken  as  a  recognition  by  the 
legislature  of  such  a  right  ?    I  think  not. 

The  rule  is  now  well  settled  that  where  the  salary  of  a  county 
officer  is  fixed  by  law,  no  additional  compensation  can  be  paid  for 
the  performance  by  him  of  official  duties,  unless  the  intention  of 
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the  legislature  to  authorize  such  additional  compensation  is  clear- 
ly evident.    Mere  silence  does  not  argue  such  intention. 

In  the  case  of  State  ex  rel.  Enos  v.  Stone,  et  al.,  92  O.  S.  63, 
65,  Wanamaker,  J.,  referring  to  what  is  now  section  2977  G.  C, 
said : 

"This  section,  as  well  as  the  sections  following,  clearly  in- 
dicates the  settled  purpose  and  fixed  policy  of  the  state  to  pay 
county  officials  a  fixed  lump  sum,  no  matter  what  additional 
duties  may  be  imposed  on  them  from  time  to  time,  unless  there 
be  a  clear  purpose  to  add  further  compensation  for  such 
further  duties." 

See  also  Chapter  XX  of  Throop  on  Public  Officers,  particularly 

section  478,  where  it  is  said: 

"*  *  that  where  a  compensation  is  thus  given,  whether  by 
salary,  or  by  fees,  or  by  commissions  or  otherwise,  it  is  in  full 
of  all  his  official  services ;  and  he  is  not  entitled  to  demand  or 
receive  any  additional  compensation  from  the  public  or  from 
an  individual,  for  any  service  within  the  line  of  his  official 
duty ;  although  his  duties  have  been  increased,  or  entirely  new 
duties  have  been  added  since  he  assumed  office  *  *." 

Specifically  answering  your  question,  I  am  of  the  opinion  that 
it  is  the  duty  of  prosecuting  attorneys,  upon  proper  request  made 
and  under  the  direction  of  the  attorney  general,  to  institute  and  pro- 
secute, in  justice  court  and  elsewhere,  all  necessary  actions  or 
proceedings  for  the  enforcement  of  the  laws  of  the  state  pertain- 
ing to  the  protection,  preservation  and  propagation  of  song  and 
insectivorous  birds,  game  birds,  game  animals  and  fish  within  the 
state  and  in  and  upon  the  waters  thereof;  and  (further  that)  for 
discharging  such  duties  a  prosecuting  attorney  is  not  legally  en- 
titled to  demand  or  recieve  any  compensation  in  addition  to  the 

salary  fixed  by  law. 

.* 

Funds  in  the  State  Treasury  Cannot  be  Transferred  from  a  Special 
Fund  Provided  by  Law  to  Any  Other  Fund  by  Joint  Resolution. 
Such  Transfer  Can  Only  be  Made  by  the  Enactment  of  a  Law. 


No.  4— (Opinion  Dated  January  18,  1919.) 

Hon.  W.  T.  Donaldson,  Budget  Commissioner,  Columbus,  Ohio. 

Dear  Sir:     You  have  requested  my  opinion  upon  the  follow- 
ing question: 

"Can  money  be  transferred  from  a  special  fund  provided 
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by  law  in  the  state  treasury  to  another  special  fund  or  to  the 
general  revenue  fund  by  a  joint  resolution  of  the  two  houses 
of  the  general  assembly,  or  must  such  transfer  be  authorized  in 
an  act?"  » 

The  special  funds  in  the  state  treasury  owe  their  existence  to 
laws.  Such  laws  either  specify  the  purposes  to  which  only  the 
moneys  in  the  special  fund  shall  be  applied,  or  authorize  designated 
state  officers  or  departments  to  apply  them  to  such  particular  ob- 
jects as  such  officer  or  department  may  select,  within  the  scope  of 
some  general  activity.  Typical  statutes  of  these  kinds  are  Sections 
1094,  1221  and  1261-61  of  the  General  Code.  THere  are,  of  course, 
several  other  Sections  besides  those  mentioned. 

To  take  money  from  one  fund  and  place  it  in  another  would  be 
to  violate  such  statutes  pro  tanto.  Therefore,  such  a  result  could 
only  be  accomplished  through  the  medium  of  a  legislative  act  of 
sufficient  dignity  to  repeal  or  suspend  the  operation  of  such  stat- 
utes to  the  extent  necessarily  involved.  Inasmuch  as  a  joint  resolu- 
tion is  not  a  law,  since  it  is  not  subject  to  the  approval  of  the  gov- 
ernor nor  to  the  exercise  of  the  reserved  power  of  the  people  to  or- 
der a  referendum,  it  is  manifest  that  such  a  joint  resolution  cannot 
be  efficacious  to  authorize  such  a  transfer. 

In  connection  with  your  request  I  feel  bound  to  refer  to  Article 

XII,  Section  5  of  the  constitution,  which  provides,  in  part,  that — 

"Every  law  imposing  a  tax,  shall  state,  distinctly,  the  ob- 
ject of  the  same,  to  which  only,  it  shall  be  applied." 

If  the  special  fund  from  which  the  transfer  inquired  about  in 
your  letter  is  to  be  made  is  one  created  by  taxation,  this  Section 
would  seem  to  preclude  its  use  for  any  other  special  purpose,  so 
long  at  least  as  the  purpose  for  which  it  was  created  remains  as  one 
of  the  enterprises  of  the  state  government.  I  do  not  resire,  however, 
to  pass  finally  upon  this  point,  inasmuch  as  I  am  not  advised  as  to 
whether  or  not  it  is  desired  to  transfer  any  of  the  proceeds  of  tax- 
ation. 

My  conclusion  is  that  the  transfer  about  which  you  inquire  can 
be  authorized,  if  at  all,  only  by  a  law. 
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The  State  Medical  Board  is  Without  Authority  to  Conduct  a  General 
Examination  as  to  Overcharges  Made  by  Physicians  for  Services. 
Investigations  Referred  to  in  1275  General  Code,  Relates  to  Mat- 
ters of  Individual  Cases,  Either  on  Applications  for  Admission  or 
on  Charges  of  Misconduct  After  Admission  to  Practice  Medicine. 


No.  1— (Opinion  Dated  January  18,  1919.) 

The  State  Medical  Board,  Dr.  H.  M.  Platter,  Secretary,  Columbus, 
Ohio. 
Gentlemen :     You  request  my  opinion  as  follows : 

"The  State  Medical  Board,  at  its  meeting  on  January  7th, 
in  response  to  a  request  from  the  Cleveland  Academy  of  Medi- 
cine, voted  to  hold  a  special  meeting  in  the  City  of  Cleveland 
to  investigate  the  question  of  profiteering  practice — over- 
charge of  physicians  for  services  during  the  epidemic  of  in- 
fluenza, meeting  to  be  held  January  21st. 

"It  was  the  intention  of  the  State  Medical  Board  to  con- 
duct an  investigation  and  submit  a  report. 

"Is  the  State  Medical  Board  under  present  statutes  em- 
powered to  make  such  investigation?" 

Consideration  of  the  present  state  medical  board  act,  former 
similar  acts  and  decisions  thereunder,  convinces  me  that  the  orig- 
inal legislative  purpose  did  not  include  regulation  of  physicians  and 
surgeons  after  they  were  granted  certificates  to  practice. 

The  act  of  1858  was  entitled  an  act  "to  protect  the  citizens  of 
Ohio  from  empiricism,"  etc.  (65  0.  L.,  146.) 

The  latter  enactments,  significantly  entitled  acts  "to  regulate 
the  practice  of  medicine,"  etc.,  have  enlarged  the  scope  and  powers 
of  the  state  medical  board,  although  at  present  no  specific  enumer- 
ation of  its  powers  are  made. 

However,  the  Supreme  Court  of  Ohio  has  defined  its  purpose 
and  duties  generally  as  follows  : 

"To  prevent  those  from  engaging  in  the  practice  of  that 
profession  who,  from  lack  of  proper  knowledge  or  want  of 
moral  rectitude,  are  unfit  to  be  entrusted  with  its  important 
and  responsible  duties. 

"The  powers  of  the  board  bear  a  close  analogy  to  those  of 
boards  of  school  examiners,  who  are  authorized  to  grant  cer- 
tificates to  teach  in  the  public  schools  to  applicants  who  are 
found,  on  examination,  to  possess  the  necessary  qualifications 
and  furnish  satisfactory  evidence  of  good  moral  character ;  and 
to  revoke  any  certificate  granted,  for  intemperance,  immoral 
conduct,  or  other  good  cause." 

France  vs.  State,  57  O.  S.,  p.  19. 
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Section  1275  of  the  General  Code  gives  the  state  medical  board 
ample  power  to  refuse  licenses  to  persons  guilty  of  such  misconduct 
as  therein  defined,  and  also  provides  for  revocation  of  licenses  pre- 
viously granted,  for  like  causes. 

Section  1275-1,  General  Code,  provides  for  investigation  of 
such  matters  "which  the  board  has  authority  to  investigate"  with- 
out specifically  defining  those  matters,  and  outlines  the  procedure 
therefor ;  provides  for  taking  depositions,  appeal,  etc. 

Considering  the  purpose  of  the  act,  as  gathered  from  its  pres- 
ent provisions,  its  antecedent  legislation  and  the  construction 
which  the  courts  have  placed  on  it,  I  am  of  the  opinion  that  the  in- 
vestigation referred  to  in  Section  1275,  General  Code,  relates  to  mat- 
ters of  individual  cases,  either  on  applications  for  admission  or  on 
charges  of  misconduct  after  admission  to  practice,  and  do  not  war- 
rant or  authorize  other  and  more  general  investigations. 

I  have  also  considered  the  suggestion  made  by  you  in  personal 
conference,  viz.,  that  such  profiteering  may  be  construed  as  "grossly 
unprofessional  or  dishonest  conduct."  This  position  is  untenable, 
as  the  statute  itself  defines  the  above  quoted  term  in  such  manner 
as  to  plainly  exclude  the  alleged  profiteering. 

This  opinion  is  given  with  the  understanding  that  your  inquiry 
contemplates  a  general  investigation  and  that  you  are  not  referring 
to  or  inquiring  about  hearings  on  specific  charges  filed  against  in- 
dividual physicians  or  surgeons. 

Answering  your  question  specifically,  I  am,  therefore,  of  the 
opinion  that  the  state  medical  board  is  without  authority  in  law  to 
conduct  the  examination  referred  to  in  your  inquiry. 


A  Member  of  the  County  Board  of  Education  is  Not  Eligible  to  the 
Office  of  County  Superintendent  of  Schools  as  That  is  Against 
Public  Policy.  

No.  1682—  (Opinion  Dated  January  10,  1919.) 

Hon.  Henry  W.  Cherrington,  Prosecuting  Attorney,  Gallipolis,  Ohio. 
Dear  Sir:     I  am  in  receipt  of  your  communication  requesting 
my  opinion  on  the  following  questions : 

"A  member  of  the  county  board  of  education  is  a  candi- 
date for  the  office  of  county  superintendent.  He  has  asked  me 
two  questions : 

"1.  Is  a  member  of  the  county  board  of  education  eligible 
to  the  office  of  county  superintendent  ? 
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"2.     Can  a  member  of  the  county  board  of  education  vote 
for  himself  for  the  office  of  county  superintendent  ?" 


You  state  you  have  already  advised  the  county  board  of  educa- 
tion that  a  member  of  said  board  could  not  vote  for  himself  as 
county  superintendent  of  schools,  which  I  think  is  entirely  correct. 
This  disposes  of  your  second  question. 

As  to  your  first  question  will  say  there  is  nothing  in  the  law 
which  would  prevent  a  member  of  the  board  of  education  from  be- 
ing elected  to  the  office  of  county  superintendent  of  schools,  but  it 
is  my  opinion  that  it  would  be  against  public  policy  so  to  do.  In  the 
election  of  a  county  superintendent,  each  member  of  the  board,  and 
the  board  as  a  whole,  is  entitled  to  the  advice  and  counsel  of  every 
other  member  thereof  and  this  could  not  be  given  if  one  member 
of  the  board  should  be  a  candidate  for  county  superintendent.  Un- 
der such  circumstances  he  could  not  give  his  advice  and  counsel  in 
reference  to  the  matter. 

One  of  the  most  important  duties  which  devolve  upon  the  board 
of  education  is  the  selection  of  some  one  to  act  as  county  superinten- 
dent. The  relationship  between  the  members  of  a  board  of  educa- 
tion, or  of  any  other  such  body,  is  such  that  it  seems  to  me  it 
would  be  against  public  policy  to  hold  that  the  electing  body  could 
select  one  of  their  own  number  to  fill  any  office  which  they  under 
the  law  are  entitled  to  fill. 

In  the  second  edition  of  the  American  &  English  Encyclopedia, 

Vol.  23,  p.  348,  the  following  principle  is  laid  down: 

"On  the  ground  of  public  policy  it  has  been  held  that  the 
person  or  a  member  of  the  collective  body  invested  with  the  ap- 
pointing power  can  not  be  appointed." 

In  Kinyon  v.  Duchane,  21  Mich.,  498,  the  court  lays  down  the 

following  principle  in  the  syllabus : 

"The  boards  of  supervisors  have  no  power  to  select  from 
their  own  members  drain  commissioners  which  they  are  au- 
thorized to  appoint." 

In  the  opinion  the  court  uses  the  following  language : 

"At  the  time  of  their  appointment  as  such  commissioners, 
they  were  all  of  them  members  of  the  board  of  supervisors 
which  made  the  appointment.  Whether  they  voted  for  their 
own  appointment  does  not  affirmatively  appear,  but  they  had 
as  much  right  to  do  so  as  the  others  had  to  vote  for  them." 

I  am  of  the  opinion  that  the  principles  above  laid  down  are  cor- 
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rect  and  therefore  advise  you  that  a  member  of  the  county  board 
of  education  is  not  eligible  to  the  office  of  county  superintendent  of 
schools. 


Section  3019  General  Code  Does  not  Prohibit  the  Allowances  or 
Payment  of  More  than  $100.00  to  Officers  for  Fees  in  Felony 
Cases  Within  Any  One  Year,  if  the  Excess  Has  Been  Earned  by 
the  Officer  in  Some  Previous  Year  or  Years  Within  Which  no 
Allowance  or  One  Below  the  Statutory  Limit  was  Made.  The  Im- 
portant Thing  is,  That  the  Rate  of  Payment  Shall  not  Exceed 
$100.00  Per  Year. 


No.  1687— (Opinion  Dated  January  11,  1919.) 

Hon.  Clare  Caldwell,  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir:  I  have  your  letter  of  December  18,  1918,  as  fol- 
lows: 

"In  General  Code  Section  3019,  provision  is  made  for  an 
allowance  in  lieu  of  fees  not  in  excess  of  $100  in  any  year. 
Quoting  the  last  sentence,  the  Section  reads : 

'Nor  in  any  year  shall  the  aggregate  amount  allowed  to 
an  officer  exceed  $100. 

"In  interpreting  this  Section  is  one  bound  to  the  year 
when  the  fees  are  created,  or  to  the  year  when  the  allowance  is 
asked  ?  In  the  case  which  I  have  in  mind  the  fees  were  earned 
in  the  year  1916.  Could  an  allowance  be  made  at  this  time,  not 
to  exceed  $100.00,  for  the  year  1916,  when  no  allowance  was 
asked  for  during  the  year  1916  ?" 

Section  3019  General  Code,  reads : 

"In  felonies  wherein  the  state  fails,  and  in  misdemeanors 
wherein  the  defendant  proves  insolvent,  the  county  commis- 
sioners, at  any  regular  session,  may  make  an  allowance  to  any 
such  officers  in  place  of  fees,  but  in  any  year  the  aggregate  al- 
lowances to  such  officer  shall  not  exceed  the  fees  legally  taxed 
to  him  in  such  causes,  nor  in  any  year  shall  the  aggregate 
amount  allowed  an  officer  exceed  one  hundred  dollars." 

You  will  note  that  this  Section  provides  that  the  aggregate  al- 
lowances to  the  different  officers  shall  not  exceed  the  fees  taxed  to 
him  in  such  costs  or  in  any  year  shall  the  aggregate  amount  al- 
lowed an  officer  exceed  $100.00. 

To  my  mind  this  statute  does  not  aim  to  prohibit  the  allow- 
ance or  payment  of  more  than  $100.00  during  any  one  year  if  the  ex- 
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cess  has  been  earned  by  the  officer  in  some  previous  year  or  years, 
during  which  no  allowance,  or  one  below  the  statutory  limit,  was 
made.  The  statute,  I  think,  merely  prevents  an  officer  from  being- 
allowed  more  than  $100.00  for  his  services  during  any  one  year,  and 
whether  or  not  he  is  paid  $200.00,  for  instance,  at  one  time  for  two 
years'  services  or  $100.00  each  year  for  two  years,  is  immaterial. 
The  important  thing  is  that  the  rate  of  payment  shall  not  exceed 
$100.00  per  year. 

It  is  therefore  my  opinion  that  allowance  can  be  made  in  the 
case  you  refer  to  at  this  time"  for  the  year  1916. 


The  Salary  of  the  County  Superintendent  of  Schools  May  be  Rais- 
ed Within  the  Term  for  Which  He  was  Employed  and  the  County 
Board  of  Education  may  Certify  an  Additional  Salary  for  a 
Person  Who  is  Elected  to  Fill  the  Place  of  a  Superintendent 
Who  Has  Resigned. 


No.  1680— (Opinion  Dated  January  10,  1919.) 

Hon.  F.  B.  Pearson,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 

Dear  Sir :     Your  request  for  my  opinion  reads : 

"A  county  superintendent  has  resigned  to  engage  in  Red 
Cross  work  in  France.  His  successor  can  not  be  employed  at 
the  same  salary  the  superintendent  who  has  resigned  was  to 
receive.  Can  the  county  board  of  education  pay  an  additional 
salary  and  can  such  additional  salary  for  the  new  superinten- 
dent be  distributed  by  the  county  auditor  and  be  certified  to 
the  state  auditor?" 

The  salary  of  a  county  superintendent  is  fixed  by.  the  county 

board  of  education.    Provision,  therefore,  is  made  in  section  4744-1 

of  the  General  Code  which  reads  as  follows : 

"The  salary  of  the  county  superintendent  shall  be  fixed  by 
the  county  board  of  education,  to  be  not  less  than  twelve  hun- 
dred dollars  per  year,  and  shall  be  paid  out  of  the  county  board 
of  education  fund  on  vouchers  signed  by  the  president  of  the 
county  board.  Half  of  such  salary  up  to  two  thou- 
sand dollars  shall  be  paid  by  the  state  and  the  balance  by 
the  county  school  district.  In  no  case  shall  the  amount  paid  by 
the  state  be  more  than  one  thousand  dollars.  The  county  board 
may  also  allow  the  county  superintendent  a  sum  not  to  exceed 
three  hundred  dollars  per  annum  for  traveling  expenses  and 
clerical  help.    The  half  paid  by  the  county  school  district  shall 
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be  pro-rated  among  the  village  and  rural  school  districts  in  the 
county  in  proportion  to  the  number  of  teachers  employed  in 
each  district." 

Under  the  provision  of  the  above  section  a  minimum  salary 
is  provided,  i.  e.,  the  amount  of  not  less  than  twelve  hundred  dol- 
lars per  year,  but  no  maximum  amount  is  set  as  far  as  the  county 
board  is  concerned.  There  is  a  maximum  set  which  the  state  shall 
pay,  i.  e.,  the  one-half  of  two-thousand  dollars  or,  in  other  words, 
the  state  in  no  case  shall  pay  more  than  one  thousand  dollars,  and 
it  was  determined  in  Opinion  No.1165,  found  in  the  Annual  Report 
of  the  Attorney  General  for  1914,  Vol.  2,  page  1265,  that  simply 
because  the  statute  provided  that  half  should  be  paid  by  the  state 
and  that  the  one-half  to  be  paid  by  the  state  was  limited  to  one 
thousand  dollars,  that  that  fact  was  not  sufficient  reason  why  the 
county  board  should  not  pay,  or  contract  to  pay,  more  than  two* 
thousand  dollars  as  an  annual  salary  to  the  county  superintendent. 
It  may  be  considered  then  that  if  conditions  warrant  the  same, 
and  it  is  for  the  county  board  of  education  to  determine  in  the  first 
instance  as  to  such  conditions,  the  county  board  may  pay  as 
salary  to  the  county  superintendent  an  amount  in  excess  of  two 
thousand  dollars  per  annum. 

The  first  question  perhaps  for  me  to  answer  in  your  inquiry  is, 
"can  the  salary  of  a  county  superintendent  be  increased  during  the 
term  for  which  he  was  employed?"  In  Opinion  No.  295,  found  in 
Opinions  of  the  Attorney  General  for  1917,  Vol.  1,  page  742,  I 
held  that  the  county  school  superintendent  is  a  public  school 
officer  and  that  as  such  officer  his  salary  might  be  changed  during 
his  term  of  office  and  that  the  county  board  of  education  is  the 
proper  body  to  make  such  change.  Said  opinion  was  based  on  the 
cases  of  State  ex  rel.  vs.  Vance,  et  al.,  18  O.  N.  P.  (n.  s)  198,  and 
State  ex  rel.  vs.  Board  of  Education,  21  O.  C.  C.  785. 

It  may,  therefore,  be  considered,  then,  that  the  board  has 
a  right  to  change  the  salary  of  a  county  superintendent  during  his 
term  of  office  and  if  such  change  can  be  had,  it  would  follow  that 
a  greater  amount  per  annum  could  be  paid  to  a  superintendent  who 
is  employed  to  fill  an  unexpired  term  over  the  amount  the  original 
superintendent  would  have  received  had  he  served  to  the  end  of 
his  term. 

When  the  salary  of  the  county  superintendent  is  fixed  it  shall 
be  certified  to  the  county  auditor  under  the  provisions  of  section 
4744*2  of  the  General  Code  which  reads  as  follows: 
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"On  or  before  the  first  day  of  August  of  each  year  the 
county  board  of  education  shall  certify  to  the  county  auditor 
the  number  of  teachers  to  be  employed  for  the  ensuing  year  in 
the  various  rural  and  village  school  districts  within  the  county 
school  district,  and  also  the  number  of  district  superintendents 
employed  and  their  compensation  of  the  county  superinten- 
dent; and  such  board  of  education  shall  also  certify  to  the 
county  auditor  the  amounts  to  be  apportioned  to  each  district 
for  the  payment  of  its  share  of  the  salaries  of  the  county  and 
district  superintendents." 

That  is  to  say,  the  county  board  of  education  is  the  hiring 
body  of  the  county  superintendent  and  in  order  to  secure  funds 
from  which  the  salary  of  such  superintendent  may  be  paid,  the 
amount  of  such  salary  so  fixed  by  the  county  board  shall  be  certi- 
fied to  the  county  auditor,  and  that  the  county  auditor  may  have 
instructions  as  to  the  place  where  such  salary  shall  be  procured, 
the  county  board  of  education  shall  certify  the  number  of  teachers 
which  are  employed  in  the  various  rural  and  village  districts  under 
the  jurisdiction  of  the  county  board  and  shall  certify  the  amounts 
to  be  apportioned  to  each  district  so  that  when  the  county  auditor 
makes  his  semi-annual  settlements,  the  amount  necessary  to  pay 
the  salary  of  the  county  superintendent  may  be  withheld  from 
such  districts.  The  amounts  so  withheld  shall  be  placed  in  what  is 
called  the  "county  board  of  education  fund,"  which  is  provided 
for  in  section  4744-3,  G.  C.  which  reads  in  part: 

"The  county  auditor  when  making  his  semi-annual  appor- 
tionment of  the  school  funds  to  the  various  village  and  rural 
school  districts  shall  retain  the  amounts  necessary  to  pay  such 
portion  of  the  salaries  of  the  county  and  district  superinten- 
dents for  contingent  expenses,  as  may  be  certified  by  the 
county  board.  Such  moneys  shall  be  placed  in  a  separate  fund 
to  be  known  as  the  'county  board  of  education  fund.'  *  *  *" 

A  county  board  of  education  fund  may  also  be  replenished  from 
fees  for  examinations  and  through  transfer  of  the  surplus  from  the 
sheep  claim  fund  and  by  transfer  from  the  city  institute  fund,  or 
otherwise. 

The  county  board  of  education  shall  also  certify  under  oath  to 
the  state  auditor  the  amount  due  from  the  state  as  its  share  of  the 
salary  of  the  county  and  district  superintendents  of  such  county 
school  district  "for  the  next  six  months,"  and  upon  receipt  of  such 
certificate  the  county  auditor  shall  draw  his  warrant  upon  the  state 
treasurer  in  favor  of  the  county  treasurer  for  the  required  amount, 
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and  the  county  auditor  shall  place  said  amount  in  the  county  board 
of  education  fund. 

The  above  provision  is  found  in  the  latter  part  of  Section  4744- 

3,  General  Code,  which  reads : 

"*  *  The  county  board  of  education  shall  certify  under 
oath  to  the  state  auditor  the  amount  due  from  the  state  as  its 
share  of  the  county  and  district  superintendents  of  such  county 
school  district  for  the  next  six  months.  Upon  receipt  by  the 
state  auditor  of  such  certificate  he  shall  draw  his  warrant  upon 
the  state  treasurer  in  favor  of  the  county  treasurer  for  the  re- 
quired amount ;  which  shall  be  placed  by  the  county  auditor  in 
the  county  board  of  education  fund." 

This  department  has  held  at  various  times  that  the  time  men- 
tioned, i.e.,  the  first  day  of  August  in  each  year  in  Section  4744-2 
is  directory  and  not  mandatory.  That  is  to  say,  if  the  certificate 
of  the  county  board  to  the  county  auditor  was  not  for  any  reason 
made  on  or  before  said  first  day  of  August  that  the  board  might 
make  such  certificate  at  a  later  date.  As  for  illustration,  if  a  dis- 
trict failed  to  elect  a  district  superintendent  and  failed  to  certify 
to  the  county  board  of  education  the  amount  of  the  salary  of  such 
district  superintendent,  the  county  board  of  education  could  on  the 
first  day  of  September,  elect  such  district  superintendent  and  could 
fix  the  salary  thereof  and  could  at  that  time  make  the  certificate  to 
the  county  auditor  which  is  required  by  said  Section  4744-2. 

T,Jie  difficult  question  is,  "Suppose  the  certificate  is  once  made 

by  the  county  board  of  education,  is  the  same  of  such  a  nature  that 

the  acts  of  the  board  are  functus  officio  ?"    Functus  officio  is  a  term 

applied  to  something  which  once  has  had  life  and  power  but  which 

has  become  of  no  virtue  whatever.    Bouvier's  Law  Dictionary,  Vol. 

2,  page  1323,  says: 

"For  example,  a  warrant  of  attorney  on  which  a  judgment 
has  been  entered  is  functus  officio,  and  the  second  judgment 
can  not  be  entered  by  virtue  of  its  authority.  When  arbitra- 
tors can  not  agree  and  choose  an  umpire,  they  are  said  to  be 
functi  officio.  If  a  bill  of  exchange  be  sent  to  the  drawee  and 
he  places  it  to  the  credit  of  the  holder,  it  is  functus  officio  and 
can  not  be  further  negotiated.  When  an  agent  has  completed 
the  business  with  which  he  was  entrusted,  his  agency  is  func- 
tus officio." 

But  is  the  action  of  the  board  in  certifying  the  amount  of  sal- 
ary to  the  county  auditor  of  such  a  nature  as  the  illustrations  re- 
ferred to  by  Bouvier?    The  very  things  which  are  certified  may 
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during  the  year  be  changed  so  that  another  or  a  different  certificate 
should  be  made.  I  am  satisfied  that  when  the  certificate  has  been 
made  to  the  auditor  and  distribution  is  made  to  the  various  dis- 
tricts as  provided  therefor,  no  other  and  further  certificate  can 
have  effect  upon  said  distribution,  but  inasmuch  as  the  distribution 
is  made  semi-annually,  and  inasmuch  as  it  is  specifically  provided 
that  the  county  board  shall  certify  to  the  state  auditor  the  amount 
due  as  its  share  of  the  salary  of  the  county  superintendent  "for 
the  next  six  months,"  that  the  county  board  should  be  permitted  to 
also  certify  additional  salary  which  is  needed  to  the  county  auditor, 
provided  such  certificate  is  made  on  or  before  the  time  of  the  Febru- 
ary semi-annual  distribution  and  to  be  in  addition  to  the  certificate 
which  is  made  for  the  August  distribution. 

Holding  these  views,  then,  I  advise  you  that  the  salary  of  a 
county  superintendent  may  be  raised  during  the  term  for  which  he 
was  employed,  and  that  the  county  board  of  education  has  a  right 
to  certify  an  additional  salary  for  a  person  who  is.  elected  to  fill  the 
place  of  a  superintendent  who  has  resigned. 

Where  a  District  Superintendent  of  Schools  After  Schools  Have 
Been  Dismissed  for  the  Year,  Enlists  Prior  to  the  Expiration  of 
His  Contract,  He  is  Entitled  to  Full  Pay  Under  the  Circumstances 
Presented  in  the  Opinion. 


No.  1684—  (Opinion  Dated  January  10,  1919.) 

Hon.  Henry  W.  Cherrington,  Prosecuting  Attorney,  Gallipolis,  Ohio. 

Dear  Sir :     I  have  your  communication  of  December  27th,  1918, 

which  reads  as  follows : 

"A  district  superintendent  of  rural  schools  enlisted  in  the 
United  States  Navy  in  July,  after  the  county  schools  had  been 
dismissed  for  the  school  year.  The  district  superintendent  re- 
ceives an  annual  salary*  which  is  paid  monthly  during  each 
month.  The  county  auditor  refused  to  pay  the  district  super- 
intendent in  question  any  salary  for  the  months  of  July  and 
August,  on  the  ground  that  the  superintendent  was  not  in  Gal- 
lia county  to  perform  the  duties  of  his  office.  The  county  su- 
perintendent claims  to  have  instructions  from  the  state  super- 
intendent that  the  salary  should  be  paid.  The  reason  given  is 
that  the  work  had  all  been  performed  before  his  enlistment  in 
the  naval  service.  Please  advise  me  whether  or  not  the  full 
year's  salary  should  be  paid." 
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I  am  of  the  opinion  that  the  said  district  superintendent  of 
schools  is  entitled  to  the  full  year's  salary  which  his  contract  calls 
for. 

Sections  4741,  4742  and  4743  General  Code,  provide  in  part,  as 
follows : 

Sec.  4741.  "The  first  election  of  any  district  superinten- 
dent shall  be  for  a  term  not  longer  than  one  year,  thereafter 
he  may  be  elected  in  the  same  district  for  a  period  not  to  ex- 
ceed three  years.  *****" 

Sec.  4742.  "Not  less  than  sixty  days  before  the  expira- 
tion of  the  term  of  any  district  superintendent,  the  presidents 
of  the  boards  of  education  within  such  supervision  district,  or 
in  supervision  districts  which  contain  three  or  less  village  or 
rural  districts,  the  boards  of  education  of  such  districts  shall 
meet  and  elect  his  successor.  *****" 

Sec.  4743.  "The  compensation  of  the  district  superinten- 
dent shall  be  fixed  at  the  same  time  that  the  appointment  is 
made  and  by  the  same  authority  which  appoints  him;  such 
compensation  shall  be  paid  out  of  the  county  board  of  educa- 
tion fund  on  vouchers  signed  by  the  president  of  the  county 
board.  The  salary  of  any  district  superintendent  shall  in  no 
case  be  less  than  one  thousand  dollars  per  annum.  *****" 

Under  the  provisions  of  law,  as  above  set  out,  the  compensation 
of  the  district  superintendent  was  fixed  at  a  yearly  salary,  said  sal- 
ary to  be  payable  monthly.  There  is  nothing  in  the  law,  nor  under 
the  contract  of  employment,  which  provides  that  the  district  super- 
intendent must  maintain  an  actual  residence  in  his  district  during 
the  year;  nor  that  he  shall  devote  his  entire  time  during  the  whole 
year  to  the  duties  of  his  position ;  nor  that  he  should  hold  no  other 
position ;  nor  that  any  part  of  his  salary  should  be  deducted  for  so 
doing.  In  this  it  must  be  remembered  that  there  is  no  question 
raised  that  he  did  not  perform  all  of  the  duties  devolving  upon  him 
during  the  time  the  school  was  in  session. 

It  is  true  that  the  school  year  runs  from  the  first  day  of  Sep- 
tember of  each  year  to  the  31st  day  of  August,  of  the  succeeding 
year.    Section  7689  General  Code  reads  as  follows : 

Sec.  7689.  "The  school  year  shall  begin  on  the  first  day 
of  September  of  each  year,  and  close  on  the  thirty-first  day  of 
August  of  the  succeeding  year.  A  school  week  shall  consist  of 
five  days  and  a  school  month  of  four  school  weeks." 

But  Section  7644  General  Code  reads  as  follows : 

"Each  board  of  education  shall  be  establish  a  sufficient 
number  of  elementary  schools  to  provide  for  the  free  education 
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of  the  youth  of  school  age  within  the  district  under  its  control, 
at  such  places  as  will  be  most  convenient  for  the  attendance 
of  the  largest  number  thereof.  Every  elementary  day  school 
so  established  shall  continue  not  less  than  thirty-two,  nor  more 
than  forty  weeks  in  each  school  year.  All  the  elementary 
schools  within  the  same  school  district  shall  be  so  continued/' 

Thus  we  see  that  the  schools  of  any  county  are  in  session  for 
only  a  part  of  the  school  year. 

The  duties  of  the  district  superintendent  are  set  out  in  Sections 
7706,  7706-1  and  7706-2  General  Code,  which  read  as  follows : 

Sec.  7706.  "The  district  superintendent  shall  visit  the 
schools  under  his  charge,  direct  and  assist  teachers  in  the  per- 
formance of  their  duties,  classify  and  control  the  promotion  of 
pupils,  and  shall  spend  not  less  than  three-fourths  of  his  work- 
ing time  in  actual  class  room  supervision.  He  shall  report  to 
the  county  superintendent  annually,  and  oftener  if  required, 
as  to  all  matters  under  his  supervision.  He  shall  be  the  chief 
executive  officer  of  all  boards  of  education  within  his  district 
and  shall  attend  any  and  all  meetings.  He  may  take  part  in 
their  deliberations,  but  shall  not  vote.  Such  time  as  is  not 
spent  in  actual  supervision  shall  be  used  for  organization  and 
administrative  purposes  and  in  the  instruction  of  teachers.  At 
the  request  of  the  county  board  of  education  he  shall  teach  in 
teachers'  training  courses  which"  may  be  organized  in  the 
county  school  district." 

Sec.  7706-1.  "The  district  superintendent  shall,  as  often 
as  advisable,  assemble  the  teachers  of  his  district  for  the  pur- 
pose of  conference  on  the  course  of  study,  discipline,  school 
management  and  other  school  work  and  for  the  promotion  of 
the  general  good  of  all  the  schools  in  the  district.  The  county 
superintendent  shall  co-operate  with  the  different  district  su- 
perintendents in  holding  such  teachers'  meetings  and  attend 
as  many  of  them  as  his  other  duties  will  permit." 

Sec.  7706-2.  "It  shall  be  the  duty  of  the  district  superin- 
tendent to  recommend  to  the  village  and  rural  boards  of  educa- 
tion within  such  district,  such  text  books  and  courses  of  study 
as  are  most  suitable  for  adoption." 

From  a  careful  perusal  of  said  Sections,  it  is  quite  clear  that 
the  great  bulk  of  the  duties  of  a  district  superintendent  must  be 
performed  during  the  time  the  schools  are  in  session.  The  duties 
which  might  run  through  the  months  in  which  the  schools  are  not 
in  session,  are  almost  negligible.  I  want  to  call  particular  attention 
to  this  language  found  in  Section  7706  General  Code,  "And  shall 
spend  not  less  than  three-fourths  of  his  working  time  in  actual  class 
room  supervision." 
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This  would  seem  to  indicate  that  the  working  time  of  the  Dis- 
trict Superintendent  is  considered  as  the  time  during  which  the 
schools  are  in  session. 

Further,  supposing  a  district  superintendent  should  during 
July  and  August  engage  in  some  other  line  of  work.  For  example, 
work  on  a  farm,  or  in  a  factory ;  become  a  book  agent,  as  many  do, 
or  engage  in  institute  work,  as  some  do.  It  would  hardly  be  held 
that  he  would  not  be  entitled  to  receive  his  salary  fixed  for  the  year 
merely  because  he  would  engage  in  work  of  this  kind.  The  law 
makes  no  such  provision.  And  unless  the  contract  of  employment 
should  clearly  indicate  that  the  district  superintendent  must  not  en- 
gage during  the  entire  school  year  in  any  other  kind  of  employment, 
I  am  of  the  opinion  that  he  would  not  be  prevented  from  so  doing. 
Neither  in  the  case  submitted  by  you  do  I  think  the  district  superin- 
tendent would  be  deprived  of  the  full  salary  fixed  by  the  authorities 
employing  him  merely  from  the  fact  that  he  enlisted  in  the  United 
States  Navy  and  served  therein  during  July  and  August.  If  he  had 
resigned,  his  position  as  district  superintendent  the  end  of  June,  a 
different  conclusion  might  be  reached,  but  he  did  not  resign,  and  as 
I  said  before,  there  is  nothing  in  the  law,  nor  in  the  contract,  which 
would  prevent  his  engaging  in  a  different  line  of  work  for  the  two 
months,  or  three  months  that  the  schools  of  the  district  might  not 
be  in  session. 
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Bills  Introduced  in  House 
H.    B.    No.      107— Mr.      Smith.      To 
amend  the  General  Code,  relative  to 
providing  for  annual  licenses  for  cold 
storage  warehouses. 

H.  B.  No.  108 — Mr.  Carpenter.  To 
amend  the  General  Code,  relative  to 
contracts  for  employment  of  teachers, 
providing  that  teachers  give  sixty 
days'  notice  before  quitting  or  lose 
certificate. 

H.  B.  No.  109— Mr.  Crabbe.  To 
amend  the  General  Code  of  Ohio,  rel- 
ative to  the  annual  report  of  the 
county  commissioners  being  kept  on 
file  for  inspection  and  no  longer  to 
be  published. 

H.  B.  No.  110— Mr.  Stokes.  Author- 
izing the  publication  and  distribution 
of  a  roster  of  Ohio  soldiers  and  sail- 
ors in  the  war  with  Germany  and 
Austria. 

H.  B.  No.  Ill — Mr.  Banker.  For  the 
protection  by  law  of  badge,  button, 
insignia  or  emblem  used  by  the  Unit- 
ed Veterans  of  the  Republic,  a  war 
veteran  organization  legally  incorpor- 
ated within  the  State  of  Ohio. 

H.  B.  No.  112— Mr.  King.  To  pro- 
vide for  the  operation  of  freight 
trains  outside  of  the  yard  limits  and 
to  regulate  the  number  of  operatives 
thereon. 

H.  B.  No.  113— Mr.  Silver.  Author- 
izes "board  of  education  tx>  pay 
teacher. 

H.  B.  No.  114— Mr.  Johnston.  To 
repeal  the  General  Code,  relative  to 
the  killing  of  foxes;  authorizes  killing 
at  any  time. 

H.  B.  No.  115— Mr.  Robins.  To 
amend  the  General  Code,  relating  to 
the  hearing  and  decree  in  divorce 
cases;  permits  court  to  appoint  attor- 
ney in  uncontested  cases  and  pro- 
vides that  decree  be  not  given  for 
three  months  after  hearing. 

H.  B.  116— Mr.  McCoy.  Providing  in 
what  bonds  of  United  States  the  state 
or  its  subdivisions  the  county  commis- 
sioners may  invest  sinking  funds. 

.H.  B.  No.  117— Mr.  Hatch.  Relative 
to  full  crews  on  local  freight  trains. 
Defines  the  same  and  makes  it  unlaw- 
ful to  operate  without 


H.  B.  No.  118 — Mr.  Gordon  of  Brown. 
Regulating  the  location  of  public  gar- 
ages and  oil  filling  stations  within  200 
feet  of  churches,  hospitals,  etc. 

H.  B.  No.  119 — Mr.  Crosser.  To  au- 
thorize boards  of  education  of  school 
districts  to  adjust  their  fiscal  opera- 
tions to  the  limitations  on  tax  levies 
by  funding  existing  deficiencies  and 
make  levies  out  side  the  limits  of  the 
Smith  one  percent  law  to  pay  off  float- 
ing debt. 

H.  B.  120— Mr.  York.  To  provide  a 
method  whereby  superintendents  of 
county  infirmaries  may  retake  escaped 
inmates  in  cases  in  which  it  is  for  the 
public  welfare  that  such  inmates 
should  remain  in  such  infirmaries. 

H.  B.  121 — Mr.  Thompson.  To  amend 
the  General  Code  relating  to  the  num- 
ber of  times  premises  being  sold  un- 
der execution  should  be  offered  for 
sale  before  reappraisement  or  sale  by 
the  court. 

H.  B.  No.  122 — Mr.  Thompson.  To 
amend  the  General  Code,  relating  to 
keepers  of  poultry,  allowing  them  to 
run  at  large. 

H.  B.  No.  123— Mr.  Beaty.  Creating 
a  lien  for  attorney's  fees. 

H.  B.  No.  124— Mr.  Gardner.  To  aid 
the  re-establishment  of  pharmacists 
and  assistant  pharmacists  who  during 
the  war  have  served  in  the  army  or 
navy  of  the  United  States. 

H.  B.  No.  125 — Mr.  Alban.  To  amend 
the  General  Code  relating  to  trials  in 
criminal  cases,  providing  that  person 
charged  with  more  than  one  offense 
may  plead  guilty  to  lesser  offense  and 
escape  payment  of  costs  if  plea  is  not 
accepted  and  trial  held  on  other  of- 
fence. 

H.  B.  No.  126 — Mr.  Comings.  To 
amend  the  General  Code,  relating  to 
the  filing  of  suits  in  civil  action  with 
the  clerk  of  court.  Provides  for  giv- 
ing addres  of  all  plaintiffs  and  defen- 
dants. 

H.  B.  No.  127 — Mr.  Evans.  To  amend 
General  Code,  relating  to  soldiers'  re- 
lief commission  by  including  those  in 
service  in  present  war. 

H.  B.  128-^Mr.  Cowan.  To  amend 
the  General  Code  relating  to  the  com- 
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pensation  of  county  commissioners  on 
state  highway  work. 

H.  B.  No.  129 — Mr.  Cowan.  To  amend 
the  General  Code,  relative  to  the  com- 
pensation of  grand  and  petit  jurors  by 
increasing  compensation  and  mileage. 

H.  B.  No.  130— Mr.  Robins.  To 
amend  the  General  Code,  relating  to 
watering  places  on  public  highways. 
Compelling  maintenance  by  township 
trustees. 

H.  B.  No.  131 — Mr.  Swedersky.  To 
amend  the  General  Code,  relative  to 
designating  Route  No.  1  of  the  main 
market  roads  as  "McPherson  High- 
way" in  honor  of  General  James  B. 
McPherson. 

H.  B.  No.  132— Mr.  Wise.  To  amend 
tlfe  General  Code,  relative  to  the  rate 
and  publication  of  legal  advertising,  by 
changing  the  method  of  computing 
advertising  and  eliminating  same  in 
foreign  language. 

H.  B.  No.  133— Mr.  Cable.  To  amend 
the  General  Code,  relative  to  supply- 
ing water  free  to  public  schools,  fire 
departments,  or  charitable  institutions. 

H.  B.  No.  134— Mr.  Clark.  Fixing 
the  time  of  commencement  of  terms 
of  court  of  common  pleas. 

H.  B.  No.  135— Mr.  Burns.  To  re- 
imbuse  Harry  D.  Knox  for  moneys  ex- 
pended on  state  property  at  Marietta, 
Ohio. 

H.  B.  No.  147— Mr.  Hopple.  Provid- 
ing for  the  attorney  general  to  assist 
in  the  grand  jury  investigation  of 
crime  situation  in  Cleveland.  Emerg- 
ency law. 


Bills  Introduced   in  Senate 

S.  B.  No.  28 — Mr.  Davis.    To  amend 
the  General  Code,  requiring  railroads 


to  employ  full  crews  for  through 
trains  and  light  engines,  and  provid- 
ing a  penalty  for  the  violation  thereof. 

S.  B.  No.  29— Mr.  Snyder.  To 
abandon  a  portion  of  the  Miami  and 
Erie  canal  in  Lucas  County,  Ohio, 
and  to  provide  for  the  sale  or  lease  of 
the  same  to  the  city  of  Toledo,  Ohio. 

S.  B.  No.  34 — Mr.  Miller.  To  amend 
the  General  Code  providing  that  de- 
posits of  public  moneys  coming  into 
the  hands  of  the  treasurers  of  munici- 
palities may  be  invested  in  govern- 
ment bonds. 

S.  B.  No.  35 — Mr.  Jones  of  Franklin. 
Requiring  the  parent  or  guardian  of  a 
child  to  present  copy  of  certificate  of 
date  of  birth  upon  entering  school. 

S.  B.  No.  35— Mr.  White.  To  amend 
the  General  Code  relative  to  the  U.  S. 
list  of  drugs. 

Bills  Passed  in  House 

No.  95 — Mr.  Alban. 
No.  83 — Mr.  Lentz. 
No.  63 — Mr.  Graham  of  Lick- 
No.  74 — Mr.  Thompson. 
No.  55 — Mr.  Thompson. 
No.  100 — Mr.  Fouts. 
No.  147 — Mr.  Hopple.    Emerg- 

No.  8 — Mr.  Helfrich. 
No.  18 — Mr.  Comings. 
No.  27— Mr.  King. 
No.  2 — Mr.  Fouts. 
No.  28— Mr.  Wise. 

Bills  Passed  In  Senate 

S.  B.  No.  1 — Mr.  Jones  of  Franklin. 
S.  B.  No.  12— Mr.  Archer. 
S.  B.  No.  13 — Mr.  Whittemore. 
H.  B.  No.  147 — Mr.  Hopple,  emerg- 
ence act.  * 
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NEW     INCORPORATIONS. 

Products  Co.,  Toledo,  $40,000.  Al- 
fred Baer,  Earl  A.  Litchfield,  Earl  W. 
Bishop,  James  Nye,  L.  W.  Storey. 

Daly  Manufacturing  Co.,  Cincinnati, 
$10,000.  Frank  S.  Bonham,  J.  P.  Muel- 
ler, H.  G.  Stevens,  Henry  Pfaff,  Cris- 
sie  Low. 

Standard  Engineering  Co.,  Toledo, 
$50,000.  A.  G.  Wright,  William  B. 
Wertz,  Chas.  J.  Moore,  C.  H.  Schwab, 
N.  B.  Pelton. 

Dewey  Market  Co.,  Toledo,  $2,500. 
Newton  A.  Tracy,  Rollind  O.  Hollo- 
way,  Edward  W.  Kelsey,  Jr.,  Webb  O. 
Schwan,   Randolph   P.   Whitehead.  . 

South  Woodland  Realty  Co., 
Youngstown,  $10,000.  Alex  Friedman, 
David  Steiner,  Mrs.  A.  Friedman,  Ray 
Schwartz,  Adolph  Schwartz. 

Canton  Driving  Park  Co.,  Canton, 
$10,000.  J.  D.  Moore,  L.  P.  B.  Yost, 
John  G.  Yost,  J.  R.  Shorthill,  Ed.  W. 
Morrow. 

Falini  Shoe  Repairing  Co.,  Akron, 
$10,000.  J.  W.  Remark,  A.  W.  Re- 
mark, C.  F.  Schnee,  F.  I.  Russ,  John 
C.  Grimm. 

Ohio  Vacuum  Machine  Co.,  Akron, 
$50,000.  H.  H.  l^eonard,  Ernest  C. 
Deibel,  Theodore  Krumeich,  Curtis  P. 
Raleigh,  Edmond  F.  Krumeich. 

Massillon  Taxi  Co.,  Massillon,  $10,- 
000.  Ernest  L.  Dieffenbacher.  Mrs. 
Ed y the  Dieffenbacher,  Phil  Dieffen- 
bacher, Jr.,  Karl  G.  Dieffenbacher, 
Wm.  J.  Dieffenbacher. 

Parker  Co.,  Cleveland,  $10,000.  Saul 
Feigenbaum,  Bernard  Feigenbaum,  A. 
E.  Bernsteen,  M.  L.  Bernsteen,  J.  J. 
McCormick. 

Cornelia  Coal  Co.,  Dayton,  $10,000. 
W.  B.  Dunkman,  Joseph  A.  Deady, 
Edw.  Branigan,  Rial  T.  Parrisk,  Theo. 
S.  Lindsey,  Jr. 

Henry  R.  Davis  Co.,  Cleveland,  $1,- 
000.  Henry  R.  Davis,  Maude  V.  Da- 
vis, Harold  P.  Davis,  Fred  J.  Hoelter, 
Eleonora  Hoelter. 

Avery  Elevator  &  Grain  Co.,  Avery, 
$35,000.  B.  F.  Turner,  L.  W.  Scheid, 
H.  P.  Creulius,  Albert  K.  Zorn,  R. 
Rockwell,  W.  P.  Sheid,  C.  H.  Evering- 
ham. 

Polyclinic  Medicine  Co.,  Cincinnati, 
$30,000.      Moses    Miller,    Raphael    W. 


Miller,    Isidor   J.    Miller,    Mitchell    J. 
Miller,  George  Serrins. 

Knapp  Fence  Co.,  Cleveland,  $30,- 
000.  Edw.  J.  Knapp,  C.  H.  Salisbury, 
W.  H.  Dettelbach,  David  Klein,  Sam- 
uel  E.  Boim. 

Kenmore  Savings  and  Loan  Co.. 
Kenmore,  $500,000.  H.  C.  Spicer,  W. 
V.  Sterki,  A.  R.  Ritzman,  W.  E.  Par- 
dee, C.  R.  Husser. 

Ryan-Hayes  Co.,  Cleveland,  $25,000. 
John  D.  Ryan,  Harry  F.  Hayes,  Rich- 
ard J.  Moriarty,  Florence  M.  Healy, 
Aita  B.  Bauer.  (Candies  and  confec- 
tions.) 

A.  J.  Penote  Co.,  Cleveland,  $10,- 
000.  A.  J.  Penote.  E.  C.  Penote,  H.  L. 
Meyer,  H.  M.  Keyer,  F.  H.  Chatterton. 
(Contracting  and  construction.) 

U.  S.  Commission  Co.,  Upper  San- 
dusky, $50,000.  D.  C.  Parker,  Allen 
Moser,  F.  W.  Morris,  Frank  Althouse, 
A.    L.    McClain. 

Ahlefeld  Mortgage  and  Investment 
Co.,  Cleveland,  $100,000.  E.  R.  Ahle- 
feld, W.  H.  Seagrave,  Robert  E. 
Roehm,  M.  A.  Maroni,  N.  I.  Young. 

Cleveland  Toy  Co.,  Cleveland,  $5,- 
000.  Frank  T.  Cullitan,  M.  B.  Marks, 
F.  Ziessman,  Thomas  Saidleman,  Gar- 
son  Saidleman. 

Tri-County  Automotive  Co.,  Dayton. 
$20,000.  C.  C.  Baniman,  D.  A.  Stump, 
Lee  F.  Anderson,  S.  S.  Faulkner,  M. 
A.  Pontius. 

Co-operative  Hog  Breeders'  Co., 
Cleveland,  $2,000.  Marc  J.  Grossman. 
Harry  Pott,  Sidney  Weitz,  I.  N.  Loe- 
ser,   A.   E.   McGovney. 

Ernest  Hofmann  Co.,  Cleveland. 
$50,000.  Ernest  Hofmann,  Corinne 
Altshouse,  James  A.  Farrell,  Ralph 
W.  Edwards,  A.  K.  Strong.  (Import- 
ing and  exporting  goods.) 

L.  C.  Buckley  Co.,  Lisbon,  $10,000. 
W.  B.  Moore,  L.  C.  Buckley,  A.  G.  Ma- 
son, W.  H.  Hepburn,  H.  F.  Wilson. 
(Manufacturing  and  dealing  in  cotton 
products.) 

Sewell  Co.,  Toledo,  $5,000.  Robert 
J.  Eoff,  Madaline  Venn,  Thomas  H. 
Sewell,  Frank  J.  Kessel,  Gertrude  J. 
Wehrle.  (General  printing  and  pub- 
lishing.) 

Bayer  Restaurant  Co.,  Columbus, 
$15,000.      Harry     Bayer,    Samuel      L. 
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Bayer,   V.   H.   Llewellyn,   Hazel   Grib- 
ble,  M.  E.  Anthony. 

E.  F.  Griffith  Co.,  Cleveland,  $10,- 
000.  B.  F.  Griffith,  E.  J.  Rice,  J.  R. 
Cleary,  A.  L.  Weyant,  L.  F.  Acklin. 
(Buying  and  selling  stocks  and 
bonds.) 

Corcoran  Radiator  Co.,  Norwood, 
$1,000.  E.  B.  Corcoran,  W.  R.  Hughes, 
J.  L.  Corcoran,  J.  F.  Rogers,  F.  J.  Nor- 
ris. 

Corcoran  Sheet  Metal  Co.,  Norwood, 
$1,000.  E.  B.  Corcoran,  W.  R.  Hughes, 
.1.  L.  Corcoran,  J.  F.  Rogers,  F.  J. 
Norris. 

City  Print  Shop  Co.,  Akron,  $15,000. 
Edw.  S.  Harter,  Floyd  A.  Mahl,  Alex. 
Sicherman,  C.  W.  Dickerson,  W.  E. 
Pardee. 

East  Akron  Machine  Co.,  Akron, 
$50,000.  Albert  R.  Miller,  Frank  F. 
Seidel,  Clara  Seidel,  Ada  A.  Miller, 
John  T.   Seidel,   Matilde   Seidel. 

East  Ninth-Euclid  Co.,  Cleveland, 
$350,000.  E.  H.  Krueger,  C.  E.  Heath. 
C.  H.  Beardslee,  B.  M.  Becksted,  Fran- 
ces Lembright.     (Real  estate.) 

H.  S.  Moulton  Co.,  Lima,  $50,000. 
H.  S.  Moulton,  J.  P.  Moulton,  H.  A. 
Riggs,  A.  R.  Crabb,  William  Holmes 
Mackenzie.  (Woodword  for  exterior 
and  interior.  ) 

Hardwick  Manufacturing  Co.,  Tole- 
do, $75,000.  James  A.  Wood,  Charles 
McMeneni,  Stanley  R.  Hardwick,  Lil- 
lian I.  Hardwick,  Bertha  H.  Wood. 
(Oil,  gas,  etc.,  heaters.) 

Indiana  Truck  Sales  Co.,*  Cleve- 
land, $5,000.  William  Stroup,  Carl  F. 
Cook,  Dave  Laux,  A.  E.  Roentgen, 
Frank  H.  Raymond. 

Lincoln  Engineering  Co.,  Cleveland, 
$10,000.  Charles  A.  Burton,  Henry 
W.  Burton,  Glenn  S.  Crockett,  George 
Keppler,  Charles  G.  Burton. 

L.  Garrett  Construction  Co.,  Kent, 
$25,000.  L.  Garrett,  Robert  L.  Garrett, 
Lou  McGrath,  G.  J.  Stauffer,  W.  W. 
Reed. 

Massillon  Construction  and  Realty 
Co.,  Massillon,  $15,000.  Ernest  L. 
Dieffenbacher,  Mrs.  Edythe  Dieffen- 
bacher,  Phil  Dieffenbacher,  Jr.,  Earl 
G.  Dieffenbacher,  Wm.  J.  Dieffen- 
bacher. 

Sandusky  Sash,  Door  and  Lumber 
Co.,  Sandusky,  $100,000.  Martha  M. 
Vietmeier,  Mary  F.  Meyer,  Mary  A. 
Vietmeier,  Edward  H.  Vietmeier,  Wil- 
liam J.  Fisher. 

Wiener-Boone  Co.,  Akron,  $100,000. 
Abe    Wiener,      Morris   Wiener,   E.    H. 


Boone,     H.     E.  Goebelbecker,  Evelyn 
May. 

Chestnut  Street  Realty  Co.,  Colum- 
bus, $50,000.  J.  H.  Smith,  I.  L.  Davis, 
Varrie  F.  Smith,  C.  S.  Wachter,  Fred 
D.  Davis. 

D.  Weller  &  Son  Co.,  Cleveland, 
$25,000.  Edward  Younger,  Don  D. 
Weller,  L.  M.  Sewell,  A.  J.  Pejsa,  E. 
C.  Wolfe.     (Scrap  iron.) 

Dayton  Auto  Sales  and  Parts  Co., 
Dayton,  $75,000.  Harry  Israel,  Jesse 
J.  Jacobs,  William  B.  Israel,  Robert 
A.   Greger,   Carl   W.   Lenz. 

Glenwood  Coal  Co.,  Youngstown, 
$75,000.  M.  L.  Gailey,  John  T.  Har- 
rington, U.  C.  DeFord,  J.  W.  Black- 
burn, W.  F.  Judd. 

Gateman  Ice  Co.,  East  Youngs- 
town, $10,000.  Joseph  B.  Gateman, 
John  L.  Roseman,  Theodore  A.  John- 
son, Hollis  E.  Grosshans,  Charles  xu. 
Nadler. 

Galion  Constructon  Co.,  Galion, 
$25,000.  Claude  Britton,  E.  C.  Gled- 
hill,  F.  K.  Berry,  C.  J.  Van  Atta,  J.  M. 
Talbott. 

Jacobs-Harrison  Co.,  Cincinnati, 
$25,000.  Wm.  V.  Jacobs,  Carl  M. 
Jacobs,  Jr.,  William  Henry  Harrison, 
Harry  G.  Frost,  M.  Schuerman.  (Cord- 
age  and   paper  business.) 

Loper-Samuels  Co.,  Toledo,  $50,000. 
Paul  T.  Gaynor,  Charles  Wittich, 
Alex  Green,  C.  H.  Loper,  G.  Moran. 
(Ladies'  wearing  apparel.) 

Mead  Estate  Co.,  Dayton,  $500,000. 
H.  S.  Mead,  H.  C.  Conway,  R.  G.  Cor- 
win,  Anna  K.  Gribble,  P.  H.  Worman. 
(Stocks  and  bonds.) 

Petticrew  Real  Estate  Co.,  Spring- 
field, $30,000.  Stanley  S.  Petticrew, 
Orin  L.  Petticrew,  Marie  G.  Petticrew, 
Albert  G.  Lam-born,  Sr.,  Charles  N. 
Keith. 

Bloomfield  Implement  Co.,  Gahan- 
na,  $25,000.  John  C.  Bloomfield,  A. 
A.  Bum,  L.  H.  Beem,  J.  M.  Schooler, 
A.  H.    Johnson. 

Evanston  Motor  Sales  Co.,  Cincin- 
nati, $10,000.  Wayne  Shurtz,  F.  H. 
Maliclc,  Olin  A.  Fagin,  James  H.  Wig- 
gins,   J.  Sagmeister. 

Hagenbeck-Wallace  Shows  Co.,  Cin- 
cinnati, $100,000.  Tom  Corby,  W.  H. 
Vellmann,  Fred  Guethline,  Harry  H. 
Hedges,  Joe  A.  Harris. 

Jolm  Robinson  Shows  Co.,  Cincin- 
nati, $100,000.  Tom  Corby,  W.  H. 
Vollman,  Fred  Guethline,  Harry  H. 
Hedges,  Joe  A.  Harris. 

Shaw   &  Washburn  Mfg.  Co.,  Cleve- 
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land,  $10,000.  J.  E.  Washburn,  A.  E. 
Shaw,  L.  O.  Brooks,  R.  O.  Carver, 
Harry  P.  Shaw.  (Manufacturing  pat- 
terns and  machinery  of  wood,  wax, 
etc.) 

Valley  Grove  Coal  Co.,  Bellaire, 
$50,000.  C.  H.  Eberts,  H.  W.  Eberts, 
T.  H.  Johnson,  E.  A.  Johnson,  W.  S. 
Johnson. 

Automotives  Co.,  Akron,  $99,000.  A. 
S.  Hollyhead,  C.  W.  McLaughlin,  E. 
F.  Drew,  R.  E.  Bloch,  A.  F.  Ayers. 

Automatic  Concrete  Machinery  Co., 
Cleveland,  $75,000.  Wm.  J.  Shover, 
A.  McNally.  Wm.  O.  Schuermann,  R. 
R.  Work,  T.  B.   Shover. 

Akron  Electric  Sales  Co.,  Akron, 
$10,000.  W.  G.  Short,  R.  E.  McMillin, 
V.  B.  Thomas,  P.  S.  Short,  C.  C. 
Short. 

Concrete  Engineering  Co.,  Cleve- 
land, $20,000.  Wm.  J.  Shover,  A.  Mc- 
Nally, Wm.  O.  Schuermann,  R.  R. 
Work,  T.  B.  Shover. 

Corcoran  Fender  and  Tool  Box  Co., 
Norwood,  $1,000.  E.  B.  Corcoran,  W. 
R.  Hughes,  J.  L.  Corcoran,  J.  F.  Rog- 
ers, F.  J.  Norris. 

Bedford  Masonic  Temple  Co.,  Bed- 
ford, $10,000.  John  Freeman,  Wil- 
liam Wallace,  John  K.  Maitland,  W. 
H.  Wyckoff,  H.  W.  Davis,  J.  B.  Ken- 
yon,  L.  M.  Dalrymple. 

Collingwood  Brick  and  Clay  Co., 
Toledo,  $200,000.  John  H.  Jameson, 
W.  H.  Albrecht,  Jr.,  W.  A.  Howell, 
Francis  J.  Bulsak,  John  M.  Ormond. 

Columbus  Commercial  Body  Co., 
Columbus,  $25,000.  Curtis  C.  Beech, 
John  S.  Dawson,  George  R.  Hedges, 
Herman  R.  Tingley,  K.  Henderson. 
(Automobile  bodies.) 

Electric  Car  Co.,  Columbus,  $10,- 
000.  George  R.  Hedges,  Stewart  A. 
Hoover.  Herman  R.  Tingley,  Willard 
S.  Holcomb,  George  S.  Long. 

C.  E.  Bordner  Real  Estate  Co.,  Can- 
ton, $10,000.  C.  E.  Bordner,  Hazel  C. 
Bordner,  O.  J.  Gruber,  L.  B.  Post,  Gal- 
vin  Seemann. 

Cleveland  Home  Builders'  Realty 
Co.,  Cleveland,  $10,000.  J.  A.  Smith, 
J.  W.  Smith,  D.  M.  Yarger,  R.  Froeh- 
lich,  D.  M.  Turner. 

Cleveland  Machine  and  Stamping 
Co.,  Cleveland,  $10,000.  B.  L.  Mal- 
lory,  Robb  O.  Bartholomew,  Edwin  L. 
Baker,  C.  E.  Clarke,  John  P.  Nally. 

Maxo-Tire  Sales  Co.,  Cleveland, 
$10,000.  C.  J.  Buckley,  W.  T.  Hagelin, 
A.  S.  Culbertson,  Robert  A.  Graham, 
Harry  B.  Hoener. 


J.  A.  Shelton  Co.,  Columbus,  $10,- 
000.  J.  A.  Shelton,  D.  W.  Glaze,  F.  H. 
Gibson,  G.  J.  Hammerstein,  J.  G.  Ob- 
ermeyre.     (Dry  goods.) 

Summit  Oil  &  Gas  Co.,  Akron,  $25,- 
000.  Silas  E.  Large,  Charles  E.  Smoy- 
er,  Ernest  R.  Clinedinst,  Nellie  P. 
Grunigen,  Philip  D.  Wagner. 

Usona  Improvement  Co.,  Cleveland, 
$10,000.  B.  D.  Gordon,  E.  L.  Mueller, 
J.  H.  Ulmer,  J.  M.  Berne,  E.  J.  Boker. 

The  Vulcan  Investment  Co.,  Toledo, 
$10,400.  Alexander  Backus,  Elizabeth 
M.  Backus,  Elise  McD.  Backus,  Kath- 
erine  B.  Backus,  Louis  H.  Paine. 

Increases 

Buckeye  Machine  Co.,  Lima,  $100,- 
000  to  $150,000. 

City  Coal  Oo.,  Akron,  $10,000  to 
$20,000. 

Jackson  Water  Supply  Co.,  Jackson. 
$20,000  to  $60,000. 

Milford  Center  Lumber  and  Supply 
Co.,  Milford  Center,  $15,000  to  $25,- 
000. 

New  American  Oil  Co.,  Marietta. 
$100,000  to  $500,000. 

Ortman  Motor  Co.,  Washington  C. 
H.,   $50,000  to  $100,000. 

Robert  N.  Mackie  Co.,  Cleveland. 
$25,000    to    $40,000. 

Representative  Realty  Co..  Cleve- 
land.  $125,000   to   $225,000. 

Columbian  Oarage  Co.,  Columbiana. 
$12,000  to  $40,000. 

People's  Commercial  and  Savings 
Bank   Co..  Tendon.  $25,000  to   $50,000 

Ashland  Printing  Co.,  Ashland,  $20,- 
000   to   $40,000. 

Acme  Steel  Co.,  Akron,  $60,000  to 
$150,000. 

Producers'  Supply  and  Tool  Co., 
Marietta,  $100,000  to  $150,000. 

Maple  Citv  Ice  Co.,  Norwalk,  $50,- 
000  to  $90,000. 

Cleveland  Gas  Burner  &  Appliance 
Co..  Cleveland,  $30,000  to  $100,000. 

Diamond  Foundry  Co.,  Akron,  $36.- 
000  to  $160,000. 

Inquirer  Printing  Co.,  Gallon,  $15.- 
000  to  $30,000. 

Decrease 

Bantincr  Machine  Co.,  Toledo,  $300,- 
000  to  $75  000. 

Purser  Cartage  Co.,  Cleveland,  $10.- 
000  to  $3,000. 

Teuton! a  Real  Estate  Co.,  Dayton. 
$25,000  to  $1,000. 

Jackson  Water  Supply  Co.,  Jackson. 
$150,000  to  $20,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1583 — In  the  Matter  of  the  Application  of  the  Xenia  Water 
Company  to  Issue  Bonds.    Prayer  Granted. 


(Dated  January  27,  1919.) 

The  commission  having  heretofore  deemed  the  assignment  of 
the  same  for  hearing  to  be  unnecessary,  this  day  this  matter  came 
on  for  final  consideration  upon  the  application,  as  amended  and  sup- 
plemented, of  the  Xenia  Water  Company,  (a  corporation  organized 
and  existing  under  the  laws  of  Ohio),  asking  the  consent  and  au- 
thority of  this  commission,  primarily,  to  issue  new  first  mortgage, 
six  percent  bonds  of  the  principal  sum  of  $175,000.00,  the  proceeds 
arising  from  the  sale  thereof  to  be  used  to  pay  and  discharge  appli- 
cant's present  first  mortgage,  five  percent  bonds  which  mature  Feb- 
ruary 1st,  1919,  and  to  reimburse  its  treasury  for  moneys,  not 
procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness, actually  expended  therefrom,  between  the  dates  Jan- 
uary 1st,  1914,  and  September  6th,  1917,  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities,  and,  second- 
arily, to  issue  $160,000.00  two-year,  six  percent  collateral  trust 
notes  (secured  by  a  deposit  of  the  aforesaid  bonds  as  collateral  se- 
curity therefor)  to  procure  the  funds  with  which  to  retire  said  ma- 
turing first  mortgage  bonds : 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  applicant  now  has  outstanding  $160,000.00, 
principal  sum,  of  first  mortgage  bonds  maturing  February 
first,  1919,  which  must,  on  said  date,  be  paid  and  discharged. 

(2)  That  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein,  to-wit:  Between  the 
dates  January  first,  1914,  and  September  sixth,  1917,  the  ap- 
plicant actually  expended  from  its  treasury  for  the  construc- 
tion, completion,  extension  and  improvement  of  its  facilities, 
the  sum  of  $15,204.30,  none  of  which  was  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness. 

(3)  That  the  issue  of  applicant's  said  new  first  mortgage 
bonds  is  reasonably  required  and  the  money  te  be  procured 

"thereby  necessary  for  the  discharge  of  lawful  refunding  of 
applicant's  obligations,  and  the  reorganization  and  readjust- 
ment of  its  indebtedness,  and  the  reimbursement  of  its  treas- 
ury for  moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  actually  expended  there- 
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from,  within  the  five  years  next  preceding  the  date  of  the  filing 
of  the  application  herein,  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities. 

(4)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities  for 
investment,  it  will  now  be  necessary  for  applicant  to  procure 
the  funds  immediately  required  by  the  issue  of  a  short  term 
obligation  or  security,  secured  by  the  deposit,  as  collateral 
security,  of  said  new  first  mortgage  bonds,  and  that  the  issue 
of  two-year  notes,  so  secured  as  aforesaid,  of  the  principal  sum 
of  $160,000.00  also  is  reasonably  required  and  the  money  to 
be  procured  thereby  necessary  for  said  purposes  set  forth  in 
finding  No.  3. 

(5)  That,  the  applicant  now  having  capital  stock  issued 
and  outstanding  of  the  par  value  of  $200,000.00  the  issue  of 
$135,000.00,  principal  sum  of  said  notes  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of 
the  proceeds  of  such  excess  of  notes  should  be  specifically  con- 
sented to,  authorized  and  approved. 

And  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  and  notes  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  the  Xenia  Water  Company  be,  and  hereby 
it  is  authorized  to  issue  its  new  first  mortgage,  six  percent  bonds  of 
the  total  principal  sum  of  one  hundred  and  seventy-five  thousand 
dollars  ($175,000.00),  and  that  said  bonds  be  sold  for  the  highest 
price  obtainable  but  for  not  less  than  ninety-two  and  one-half  (92V&) 
percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  pending  such  sale  of  said  bonds  as  aforesaid, 
the  same  may  be  pledged  as  collateral  security  for  a  loan  which 
shall  be  of  the  greatest  sum  negotiable  but  in  no  event  less  than 
the  sum  of  $160,000.00,  and  the  loans  so  procured  shall  be  ap- 
plied toward  the  discharge  of  applicant's  present  outstanding  bonds. 
It  is  further 

Ordered,  That  in  consummating  such  pledge  of  its  said  new 
first  mortgage  bonds,  said  the  Xeriia  Water  Company  be,  and  hereby 
it  is  authorized  to  issue  its  two-year,  six  percent  collateral  trust 
notes  (secured  by  the  pledge,  as  collateral  security  therefor  of  its 
said  new  first  mortgage  bonds),  of  the  total  principal  sum  of  one 
hundred  and  sixty  thousand  dollars  ($160,000.00),  and  that  said 
notes  shall  be  sold  for  the  highest  price  obtainable  but  for  not  less 
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than  ninety-six  and  one-half  (96%)  percentum  of  the  par  value 
thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  notes 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further  » 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to- wit : 

(a)  The  payment  and  discharge  of  applicant's  present 
outstanding  first  mortgage  bonds,  of  the  principal  sum  of 
$160,000,000,  which  mature  February  first,  1919. 

(b)  Applied  toward  the  reimbursement  of  applicant's 
treasury  for  the  sum  of  $15,204.30,  not  procured  by  the  issue 
of  stocks,  bonds,  notes  or  other  evidences  of  indebtedness, 
actually  expended  therefrom  for  the  construction  of  additions, 
extensions  and  improvements  to  its  facilities  between  the 
dates  January  first,  1914,  and  September  sixth,  1917,  as  more 
fully  set  forth  in  the  detailed  statement  marked  "Exhibit  B" 
filed  herein  January  second,  1919,  which  hereby  is  made  a  part 
of  this  order  by  reference. 

It  is  further 

Ordered,  That  forthwith  upon  the  payment  and  retirement  of 
said  present  outstanding  first  mortgage  bonds,  the  same  be  can- 
celled and  destroyed.    It  is  further 

Ordered.  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  new  bonds  and  notes  and  the 
expenditure  of  the  proceeds  thereof,  and  of  the  cancellation  and  de- 
struction of  said  present  outstanding  bonds  pursuant  to  the  terms 
and  conditions  of  this  order. 


No.  1378 — In  the  Matter  of  the  Application  of  the  Salem  Lighting 
Company  of  Salem,  Ohio,  for  Authority  to  Issue  $83,000.00,  Par 
Value,  of  its  First  Mortgage,  Five  Percent,  Twenty- Year  Gold 
Bonds.    Prayer  Granted. 


(Dated  January  27,  1919.) 

This  day,  after  full  hearing  (due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest)  this  matter  came  on 
for  final  consideration  upon  the  application,  as  rfiodified  and  supple- 
mented of  the  Salem  Lighting  Company,  (a  corporation  organized 
and  existing  under  the  laws  of  Ohio),  asking  the  consent  and  au- 


524  Department  Reports 

thority  of  this  commission  to  issue  first  mortgage,  twenty-year,  five 
percent  bonds  of  the  principal  sum  of  fifty-six  thousand  dollars,  and 
common  capital  stock  of  the  par  value  of  twenty-five  thousand,  nine 
hundred  dollars,  the  proceeds  arising  from  the  sale  thereof  to  be 
used  to  discharge  applicant's  indebtedness  to  the  Municipal  Service 
Company  on  account  of  advances,  by  said  last  named  company,  for 
the  provision  and  installation  of  additions,  extensions  and  improve- 
ments to  applicant's  facilities  to  and  including  October  31st,  1917. 
The  commission,  being  fully  advises  in  the  premises,  finds : 

(1)  That,  between  the  dates  December  first,  1915,  and 
February  twenty-eighth,  1917,  the  applicant  incurred  an  in- 
debtedness, as  yet  undischarged,  of  $14,603.46  for  and  on  ac- 
count of  the  provision  of  actual  additions,  extensions  and  im- 
provements to  its  facilities. 

(2)  That,  between  the  dates  March  first,  1917  and  Octo- 
ber thirty-first,  1917,  the  applicant  incurred  a  further  indebt- 
edness as  yet  undischarged,  of  $56,098.20  for  and  on  account 
of  the  provision  of  other  actual  additions,  extensions  and  im- 
provements to  its  facilities. 

(3)  That  the  issue  of  applicant's  said  bonds  and  capital 
stock,  as  herein  petitioned,  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  payment  and 
discharge  or  lawful  refunding  of  applicant's  aforesaid  indebt- 
edness. 

(4)  That,  the  applicant's  capital  stock  and  bonds  now 
outstanding  being  of  the  same  par  value,  the  issue  of  $20,- 
100.00,  principal  sum  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of 
the  proceeds  of  such  excess  of  bonds  should  be  specifically  con- 
sented to,  authorized  and  approved. 

And  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  bonds  and  capital  stock  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  said  the  Salem  Lighting  Company  be,  and 
hereby  it  is  authorized  to  issue  its  first  mortgage,  twenty-year,  five 
percent  gold  bonds  of  the  principal  sum  of  fifty-six  thousand  dol- 
lars ($56,000.00) ,  and  its  common  capital  stock  of  the  par  value  of 
twenty-five  thousand,  nine  hundred  dollars  ($25,900.00),  and  that 
said  bonds  and  capital  stock  be  sold  for  the  highest  price  obtainable, 
but  for  not  less  than  eighty  (80)  percentum  of  the  par  value  of  said 
bonds,  nor  less  than  the  par  value  of  said  capital  stock.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  be  amortized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  commission.    It  is  further 
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Ordered,  That  the  proceeds  arising'  from  the  sale  of  said  bonds 
and  capital  stock  be  devoted  to  and  used  for  the  following  purposes, 
and  no  others,  to- wit : 

(a)  The  proceeds  arising  from  the  sale  of  $14,603.46 
of  said  capital  stock  to  be  used  to  discharge  applicant's  in- 
debtedness for  and  on  account  of  the  provision  of  additions, 
extensions  and  improvements,  of  the  actual  cost  of  such  sum, 
to  its  facilities,  to  and  including  the  twenty-eighth  day  of 
February,  1917,  as  more  fully  set  forth  in  the  detailed  state- 
ment marked  Exhibit  B  appended  to  the  amended  and  sub- 
stitute application  herein,  which  exhibit  hereby  is  made  a  part 
of  this  order  by  reference. 

(b)  The  proceeds  arising  from  the  sale  of  the  remainder 
of  said  capital  stock  and  from  the  sale  of  said  bonds  to  be  ap- 
plied, to  the  extent  of  such  proceeds,  to  the  discharge  of  ap- 
plicant's indebtedness  for  and  on  account  of  the  provision  of 
other  actual  additions,  extensions  and  improvements,  of  the 
total  cost  of  $58,098.20,  to,  its  facilities,  to  and  including  the 
thirty-first  day  of  October,  1917,  as  more  fully  set  forth  in  the 
detailed  statement  marked  Exhibit  "C"  appended  to  the 
amended  and  substitute  application  herein,  which  exhibit 
hereby  is  made  a  part  of  this  order  by  reference. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  bonds 
and  of  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order. 


No.  1602— In  the  Matter  of  the  Petition  of  the  Pure  Oil  Pipe  Line 
Company  for  Authority  to  Issue  $270,000.00  of  Its  Capital  Stock 
in  Payment  for  Property  in  Oklahoma.    Dismissed. 


(Dated  January  81,  1910.) 

This  day  this  matter  came  on  for  consideration  upon  the  ap- 
plication of  the  Pure  Oil  Pipe  Line  Company,  (a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  Ohio) ,  asking  the 
consent  and  authority  of  this  commission  to  issue  to  the  Ohio  Cities 
Gas  Company,  as  fully  paid  and  non-assessable,  two  hundred  and 
seventy  thousand  dollars,  par  value,  of  i&  common  capital  stock  in 
full  payment  and  discharge  of  the  consideration  for  certain  pipe 
line  systems,  with  pumping  stations,  material,  tools  and  equip- 
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ment  and  certain  telegraph  lines  appurtenant  thereto,  all  situate 
within  the  state  of  Oklahoma. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that,  under  Section  614-65  General 
Code  of  Ohio,  that  an  interstate  public  utility  may  issue  its  stock, 
bonds,  notes  or  other  evidences'  of  indebtedness  for  the  acquisition 
of  property  outside  the  state  of  Ohio  with  the  authority  of  this 
commission,  and  is  satisfied  that  its  consent  and  authority  for  the 
issue  of  said  capital  stock  is  not  required.    It  is,  therefore, 

Ordered,    That  said  application  be,  and  hereby  it  is  dismissed. 


Ex  Parte  No.  46 — In  the  Matter  of  the  Application  of  the  Toledo 
Railways  &  Light  Company  for  Leave  to  File  Certain  Schedules 
Effective  Upon  Less  Than  Statutory  Notice. — Prayer  Denied. 


(Dated  February  1,  1919.) 

Finding 

The  applicant  is  furnishing  electrical  service  in  the  city  of  To- 
ledo, Ohio,  and  at  the  present  time  there  is  no  ordinance  in  said  city 
regulating  the  price  of  such  service. 

On  the  6th  day  of  January,  1919,  the  council  of  said  city  passed 
an  ordinance  regulating  the  price  of  such  service,  which  ordinance, 
under  the  provisions  of  the  city  charter,  will  not  become  effective 
until  the  6th  day  of  February,  1919. 

On  the  21st  day  of  January,  1919,  the  applicant  tendered  to  the 
commission'  for  filing  a  schedule  of  rates  for  such  service  carrying: 
the  same  rates  provided  for  in  the  ordinance  except  for  the  addition 
of  a  fifty  cent  monthly  service  charge,  and  asked  the  commission 
to  permit  the  same  to  become  effective  on  less  than  statutory  no- 
tice, to-wit,  on  January  31,  1919. 

Section  614-45  General  Code,  provides  that  where  an  appeal  is 
taken  from  an  ordinance  fixing  rates,  the  public  utility  ipay 

"elect  to  charge  the  rate,  price,  charge,  toll  or  rental  in  force 
or  effect  immediately  prior  to  the  taking  effect  of  the  regula- 
tion appealed  from,  and  shall  give  an  undertaking  in  such 
amount  as  the  Commission  shall  determine"; 

and  the  applicant  says  that  it  is  its  purpose  to  appeal  to  this  com- 
mission from  the  ordinance  passed  by  the  city  council,  and  admits 
that  its  attempt  to  get  its  schedule  into  effect  prior  to  the  effective 
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date  of  the  ordinance  is  to  enable  it  to  charge  the  higher  price  dur- 
ing the  pendency  of  the  proceedings  on  appeal. 

This  provision  of  the  law,  giving  the  right  to  a  utility  to  charge 
the  price  in  force  immediately  prior  to  the  taking  effect  of  the  ordi- 
nance is  for  the  protection  of  the  utility.  It  was  to  prevent  a  mu- 
nicipality from  arbitrarily  passing  an  ordinance  fixing  a  low  rate 
and  compelling  the  utility  to  serve  at  that  rate  during  the  pendency 
of  the  appeal.  Doubtless  it  was  thought  that  the  rate  which  the 
utility  had  been  charging  would  not  be  so  far  amiss  that  it  might 
not  be  safely  accepted  as  a  fair  criterion  during  the  pendency 
of  the  investigation ;  and,  as  the  final  order  of  the  commission,  when 
made,  will  retroact  under  Section  614-46  General  Code,  to  the  effect- 
ive date  of  the  ordinance,  neither  the  utility  nor  the  public  could 
greatly  suffer  if  bond  were  given  requiring  the  utility  to  refund  in 
case  a  lower  rate  should  be  found. 

This  commission  is  given  authority  to  permit  schedules  to  be- 
come effective  on  less  than  thirty  days'  notice ;  but  it  has  never  per- 
mitted a  utility  schedule  containing  increased  rates  to  become  effect- 
ive on  less  that  statutory  notice,  unless  in  conformity  to  the  pro- 
visions of  an  ordinance  of  a  municipality  which  granted  such  in- 
crease, or  unless  accompanied  by  the  written  consent  of  all  users 
of  the  service  carrying  the  higher  rate.  It  was  not  intended  that 
this  power  should  be  used  in  the  manner  in  which  it  is  here  invoked. 

The  application  must  be  denied. 


No.  1576 — In  the  Matter  of  the  Joint  Application  of  the  Matamora 
Telephone  Company  and  the  Sylvania  Home  Telephone  Company 
for  Authority  for  the  Former  to  Sell  and  the  Latter  to  Purchase 
all  of  the  Property  and  Assets  of  the  Metamora  Telephone  Com- 
pany.   Prayer  Granted. 


(Dated  January  17,  1919.) 

• 

The  Metamora  Telephone  Company  and  the  Sylvania  Home 
Telephone  Company,  (corporations  organized  and  existing  under  the 
laws  of  Ohio,  with  their  principal  places  of  business  at  Metamora 
and  Sylvania,  respectively),  having  heretofore  filed  a  joint  applica- 
tion asking  the  consent  to  and  approval,  by  this  commission,  of  the 
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sale  by  the  former,  and  the  purchase  by  the  latter  of  all  property, 
rights  and  assets  of  said  the  Metamora  Telephone  Company,  and 
the  commission  having,  upon  the  filing  of  said  application,  deemed 
the  assignment  of  the  same  for  hearing  to  be  unnecessary,  said  mat- 
ter came  on  this  day  for  final  consideration. 

The  commission  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  convenience  of  the  public  will  be  promoted 
thereby. 

(2)  That  the  public  will  thereby  be  furnished  adequate 
service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge 
therefore.    And 

(3)  That  the  value  of  all  the  property,  rights  and  as- 
sets of  said  The  Metamora  Telephone  Company  is  not  less 
than  the  sum  of  $12,000.00. 

And  is  satisfied  that  its  consent  and  authority  for  the  purchase  and 
sale  of  said  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  the  Metamora  Telephone  Company  be,  and 
hereby  it  is  authorized  to  sell  and  convey  to  the  Sylvania  Home 
Telephone  Company  all  of  its  property,  rights  and  other  assets,  as 
the  same  are  more  fully  enumerated  and  described  in  a  detailed  in- 
ventory appended  to  the  application  as  "Exhibit  A,"  which  inven- 
tory is  made  a  part  of  this  order  by  reference ;  and  said  the  Sylvania 
Home  Telephone  Company  hereby  is  authorized  to  purchase  and  ac- 
quire said  property  and  assets,  and  to  pay  therefor  the  agreed  con- 
sideration of  $12,000.00.    It  is  further 

Ordered,  That  forthwith  upon  the  passing  of  title  to  .i*id 
property,  the  applicants  file  with  this  commission  schedules  pro\  id- 
ing  for  their  respective  withdrawal  from  and  inauguration  of  serv- 
ice within  the  territory  now  served  by  means  of  said  property.  It  is 
futher 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rate^  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates  and  service  be  binding  upon  this  commission  in  any  future 
proceeding  involving  such  matters. 
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No.  1373— W.  A.  Bell,  J.  A.  Parsons  and  A.  A.  Clymer,  as  Members 
of,  and  Composing  the  Board  of  Trustees  of  Public  Affairs  of  the 
Village  of  Leipsic,  Ohio,  Complainants,  vs.  the  Northwestern  Ohio 
Light  Company,  Defendant.    Prayer  Granted. 


(Dated  January  21,  1919.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the  p:3- 
mises,  the  commission  finds,  (1)  that  the  service  of  defendant  in 
the  Village  of  Leipsic  is  inadequate,  inefficient  and  cannot  be  ob- 
tained, and  (2)  that  defendant's  service  in  said  village  can  be  ren- 
dered adequate  and  efficient  and  available  for  public  and  private  use 
by  the  provision  of  the  following  additions  and  improvements  to  de- 
fendant's facilities,  viz. : 

(a)  The  construction  of  a  high-tension  transmission 
line  connecting  deefndant's  power  station  at  Delphos  and  the 
high-tension  transmission  line  connected  to  that  station,  with 
the  distributing  system  operated  by  defendant  in  the  Village 
of  Leipsic. 

(b)  The  installation  of  an  additional  300-horse  power 
boiler  in  defendant's  power  plant  at  Leipsic.    And 

(c)  The  immediate  repair  of  the  steam  engines,  boilers 
and  auxiliary  equipment  in  defendant's  power  plant  at  Leip- 
sic, and  such  changes  in  the  personnel  of  the  employees  at 
Leipsic  as  may  be  necessary  to  secure  a  competent  and  effi- 
cient operating  force. 

It  is,  therefore, 

Ordered,  That  said  the  Northwestern  Ohio  Light  Company  be, 
and  hereby  it  is  notified,  directed  and  required  to  begin,  forthwith, 
the  provision  of  the  additions  and  improvements  to  its  facilities 
hereinbefore  found  and  determined  to  be  reasonably  required  and 
necessary  to  render  defendant's  service  at  Leipsic,  Ohio,  adequate 
and  efficient.    It  is  f uther 

Ordered,  That  the  provision  of  said  additions  and  improve- 
ments to  its  facilities  be,  by  defendant,  prosecuted  with  due  dili- 
gence and  fully  completed  within  four  months  from  the  date  of  this 
order.    It  is  further 

Ordered,  That,  upon  the  completion  of  the  aforesaid  trans- 
mission line,  defendant  be,  and  hereby  it  is  directed  and  required  to 
maintain  in  operating  condition  its  steam  generating  plant  at  Leip- 
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sic,  as  an  insurance  against  failure  of  either  the  high  tension  trans- 
mission line  or  the  generating  plant  serving  it.   It  is  further 

Ordered,  That  defendant  report  to  this  commission  at  monthly 
intervals  the  progress  of  the  aforesaid  work  and,  of  the  completion 
of  the  same. 

No.  1484 — In  the  Matter  of  the  Application  of  C.  H.  Watson,  et  aL, 
for  a  Certificate  That  the  Exercising  of  a  Right  to  Operate  a  Tele- 

m 

phone  Plant  Under  the  Name  of  the  Senecaville  Mutual  Tele- 
phones, is  Necessary  for  the  Public  Convenience.    Dismissed. 


(Dated  January  23,  1919.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  C.  H.  Watson  et  aL,  ask- 
ing that  a  certificate  issue  by  this  commission,  that  the  exercising 
of  the  permit,  right,  license  or  franchise  of  applicants,  under  the 
name  of  Senecaville  Mutual  Telephones,  to  construct  and  operate  a 
telephone  plant  in  and  about  the  village  of  Senecaville,  Guernsey 
county,  Ohio,  is  proper  and  necessary  for  the  public  convenience ; 

The  commission,  being  fully  advised  in  the  premises,  finds  that 
the  public  within  said  territory  is  now  being  furnished  reasonably 
adequate  service  by  the  Pleasant  City  Telephone  Company,  and  that 
the  public  convenience  does  not  now  require  the  exercising  of  any 
such  right,  license,  permit  or  franchise  by  another  telephone  com- 
pany or  system  within  the  said  territory.    It  is,  therefore 

Ordered,    That  said  application  be,  and  hereby  it  is  dismissed. 


No.  1435— In  the  Matter  of  the  Application  of  the  Pleasant  City 
Telephone  Company  for  a  Certificate  That  the  Exercising  of  a 
Right  to  Own  and  Operate  a  Telephone  Utility  in  Wayne  and  Sen- 
eca Townships,  Noble  County,  Ohio,  is  Necessary  for  the  Public 
Convenience.    Prayer  Granted. 


(Dated  January  23,  1919.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  the  Pleasant  City 
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Telephone  Company,  a  corporation  organized  and  existing  under  the 
laws  of  Ohio,  asking  that  a  certificate  be  issued  by  this  commission 
that  the  exercising,  by  applicant,  of  its  right  to  construct  and  oper- 
ate telephone  lines  and  furnish  service  to  subscribers  in  Wayne  and 
Seneca  Townships,  Noble  County,  Ohio,  along  a  line  spread  upon 
the  map  appended  to  said  application,  is  proper  and  necessary  for 
the  public  convenience. 

• 

The  commission,  being  fully  advised  in  the  premises,  finds  th  . 
adequate  telephone  service  is  not  now  being  furnished  to  the  public 
within  said  Wayne  and  Seneca  townships,  Noble  County,  Ohio,  and 
along  the  line  so  shown  as  aforesaid  upon  said  map,  and  that  it  is 
proper  and  necessary  for  the  public  convenience  that  said  applica  t 
be  authorized  to  exercise  its  license,  permit,  right  or  franchise  to 
construct  its  telephone  plant  and  lines  therein.    It  is,  therefore 

Ordered,  That  said  the  Pleasant  City  Telephone  Company 
be,  and  hereby  it  is  granted  a  certificate  to  exercise  its  license,  per- 
mit, right  or  franchise  to  construct  and  operate  its  telephone  plant 
within  Wayne  and  Seneca  townships,  Noble  County,  Ohio,  along  the 
line,  spread  in  red  ink  upon  the  map  attached,  as  "Exhibit  A,"  to 
the  application  herein,  which  map  hereby  is  made  a  part  of  this  or- 
der by  reference,  and  to  thereby  furnish  telephonic  service  to  its 
subscribers  and  the  public. 


CALENDAR 
February  18— 

1:30  p.  m. — Ex  Parte  No.  47  Northern  Ohio  Traction  &  Light  Co.    In 
re  fares. 


ATTORNEY  GENERAL 


Where  the  Official  Term  of  a  Prosecuting  Attorney  Extends  Fire 
Days  Beyond  Two  Calendar  Years,  the  Question  as  to  Whether  the 
Assistants,  Clerks  and  Stenographers  of  Such  Prosecuting  At- 

•  torney  Shall  be  Entitled  to  an  Additional  Five  Days'  Pay  or  Only 
to  Twenty-Four  Months9  Pay,  Will  Depend  Upon  the  Manner  in 
Which  They  are  Employed  and  Their  Compensation  Fixed. 


No.  1669—  (Opinion  Dated  January  6,  1919.) 

Hon.  John  V.  Campbell,  Prosecuting  Attorney,  Cincinnati,  Ohio: 

Dear  Sir:  Under  date  of  December  28th,  1918,  Hon.  Walter 
M.  Locke,  assistant  prosecuting  attorney  of  Hamilton  county,  re- 
quested my  opinion  upon  a  question  which  I  may  state  as  follows : 

The  official  year  of  the  prosecuting  attorney  begins  and  ends  on 
the  first  Monday  in  January.  As  a  result  of  this  fact,  the  term  of 
office  which  commences  in  1917  will  be  five  days  longer  than  two 
calendar  years. 

Should  the  assistants,  clerks  and  stenographers  appointed  by 
the  prosecuting  attorney,  under  Section  2915  of  the  General  Code, 
receive  compensation  for  such  service  as  they  may  render  during- 
these  five  days  in  1919  ? 

I  have  phrased  the  question  substantially  as  Mr.  Locke  has 
asked  it.  One  way  of  answering  it  would  be  to  say  that  of  course 
the  assistants,  clerks  and  stenographers  are  to  receive  compensa- 
tion for  these  five  days  the  same  as  for  any  other  days.  I  appre- 
hend, however,  that  what  Mr.  Locks;  desires  to  know  is  whether  or 
not  compensation  for  these  five  days  should  be  paid  to  these  per- 
sons in  addition  to  the  compensation  which  by  this  time  has  been 
paid  to  them,  or  their  predecessors  in  position  during  the  two  years, 
and  amounting  to  twenty-four  full  months'  salary.  In  other  words, 
assuming  that  a  given  assistant  prosecuting  attorney  entitled  to 
twenty-four  months'  salary  only,  on  the  theory  that  he  was  em- 
ployed by  the  official  year,  or  to  salary  for  twenty-four  months'  and 
five  days  as  a  fractional  part  of  another  month  ? 

Sections  2914  and  2915  of  the  General  Code  are  as  follows : 

"Sec.  2914.  On  or  before  the  first  Monday  in  January  o! 
each  year  in  each  county,  the  judge  of  the  court  of  common 
pleas,  or  if  there  be  more  than  one  judge,  the  judges,  of  such 
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court  in  joint  session/  may  fix  an  aggregate  sum  to  be  expended 
for  the  incoming  year,  for  the  compensation  of  assistants, 
clerks  and  stenographers  of  the  prosecuting  attorney's  office." 
"Sec.  2915.  The  prosecuting  attorney  may  appoint  such 
assistants,  clerks  and  stenographers  as  he  deems  necessary 
for  the  proper  performance  of  the  duties  of  his  office,  and  fix 
their  compensation,  not  to  exceed  in  the  aggregate  the  amount 
fixed  by  the  judge  or  judges  of  the  court  of  common  pleas. 
Such  compensation  after  being  so  fixed  shall  be  paid  to  such 
assistants,  clerks  and  stenographers  monthly  from  the  general 
fund  of  the  county  treasury  upon  the  warrant  of  the  county 
auditor." 

It  is  reasonably  clear  that  the  allowance  made  by  the  common 
pleas  judge,  or  judges,  covers  the  official  year,  and  not  the  calendar 
year.  In  this  respect  it  differs  from  the  allowance  made  by  the  coun- 
ty commissioners  for  clerk  hire  in  other  offices  of  the  county  under 
Section  2980  of  the  General  Code.  That  allowance  is,  "for  the  year 
beginning  January  1st  next  thereafter" ;  while  the  allowance  to  be 
made  under  Section  2914  is  "for  the  incoming  year,"  and  must  be 
granted  "on  or  before  the  first  Monday  in  January  of  each  year." 

But  it  by  no  means  follows  that  because  the  prosecuting  attor- 
ney is  limited  to  a  certain  allowance  as  the  aggregate  sum  which  he 
may  pay  out  to  assistants,  clerks  and  stenographers  for  their  com- 
pensation during  an  official  year  of  his  term  beginning  and  ending 
on  the  first  Monday  in  January,  he  must  fix  their  compensation  with 
reference  to  such  official  year.  On  the  other  hand,  he  is  given  com- 
plete liberty  by  Section  2915,  with  respect  to  their  appointment  and 
the  compensation  which  they  shall  have.  They  hold  their  positions 
at  his  pleasure,  subject  to  civil  service  regulations,  and  they  are  to 
receive  such  compensation  as  he  prescribes1.  It  need  not  be  by  way 
of  annual  salary ;  it  may  indeed  be  on  the  per  diem  basis,  or  in  pro- 
portion to  the  services  rendered,  if  he  so  fixes  it.  To  be  sure,  such 
compensation  is  to  be  paid  monthly  *  *  *  upon  the  warrant  of  the 
county  auditor."  But  this  payment  is  to  be  made  only  upon  some 
sort  of  voucher  drawn  by  the  prosecuting  attorney,  for  the  Section 
does  not  provide  that  the  action  of  the  prosecuting  attorney  shall 
be  certified  to  the  county  auditor  in  any  way;  so  that  the  county 
auditor  would  not  know  what  compensation  was  due  at  any  time  to 
any  particular  assistant,  clerk  or  stenographer,  unless  he  would 
have  the  prosecuting  attorney's  voucher  to  show  it.  Moreover,  the 
Section  does  not  say  that  the  compensation  which  is  to  be  paid 
"monthly,"  shall  be  in  equal  installments,  as  some  statutes  dealing 
with  similar  matters  expressly  provide. 
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These  considerations  lead  me  to  the  conclusion  that  Mr.  Locke's 
question  cannot  be  answered  by  any  general  statement ;  whether  or 
not  the  assistants,  clerks  and  stenographers  appointed  by  a  given 
prosecuting  attorney  are  to  receive  annual  salaries  based  upon  the 
prosecuting  attorney  has  fixed  their  respective  compensations.  It  is 
possible  for  him  to  fix  such  compensation  in  that  manner,  in  which 
event  the  persons  entitled  to  such  compensation  would  receive  twen- 
ty-four months'  salary  for  performing  services  during  the  entire 
official  term,  though  that  might  be  five  days  more  than  two  calen- 
dar years.  On  the  other  hand,  he  might  fix  the  salaries  at  so  much 
per  month.  The  proper  interpretation  of  such  an  act  on  his  part 
would  seem  to  be  such  as  to  require  payment  on  a  strict  time  basis, 
and  to  entitle  the  persons  whose  compensation  might  be  so  fixed 
to  salary,  for  twenty-four  months  and  five  days  who  have  served 
throughout  the  official  term  mentioned  by  Mr.  Locke. 


The  Incorporation  of  Mutual  Protective  Associations  Is  Specially 
Provided  for  by  Sections  9593  et  seq.,  General  Code,  and  Not  by 
the  General  Corporation  Laws  of  the  State.  The  Recitals  in  Any 
Proposed  Articles  of  Incorporation  Should  Be  Such  as  to  Clearly 
Disclose  That  the  Subscriber  Possess  the  Qualifications  Required 
by  Section  9593,  General  Code,  Articles  of  Incorporation  Under 
the  Above  Sections  Should  Specify  the  Kinds  of  Property  Pro- 
posed to  be  Insured  or  Confine  the  Property  Proposed  to  be  In- 
sured to  Insurable  Property  in  This  State. 


No.  14—  (Opinion  Dated  January  27,  1919.) 

Hon.  William  D.  Fulton,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:  Your  letter  of  January  13,  1919,  with  which  you 
enclosed  the  proposed  Articles  of  Incorporation  of  Hobart  Insurance 
Company  for  approval  by  me,  was  duly  received. 

Omitting  the  signatures  of  the  incorporators  and  the  notarial 

acknowledgments  and  clerks'  certificates,  the  proposed  Articles  read 

as  follows : 

"These  Articles  of  Incorporation  of 
Hobart  Insurance  Company 

j  "Witnesseth,    That  we,  the  undersigned,  all  of  whom  are 

i         citizens  of  the  State  of  Ohio,  desiring  to  form  a  corporation, 
1         not  for  profit,  under  the  general  corporation  laws  of  said  state, 
do  hereby  certify ; 
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"First.  The  name  of  said  corporation  shall  be  Hobart  In- 
surance Company. 

"Second.  Said  corporation  is  to  be  located  at  Fremont,  in 
Sandusky  county,  Ohio,  and  its  principal  business  there  trans- 
acted. 

"Third.  Said  corporation  is  formed  for  the  purpose  of  en- 
abling its  members  to  insure  each  other  against  loss  or  damage 
by  fire  or  lightning,  cyclones,  tornadoes  or  wind  storms,  hail 
storms  and  explosions  from  gas,  and  to  enforce  any  contract, 
not  inconsistent  with  the  insurance  laws  of  Ohio,  which  may  be 
by  them  entered  into,  by  which  those  entering  therein  shall 
agree  to  be  specifically  assessed  for  incidental  purposes,  and  for 
the  payment  of  losses,  which  may  occur  to  its  members.  Its 
territory  for  insurance  shall  be  the  state  of  Ohio,  and  the  proj> 
erty  that  may  be  insured  by  this  company  shall  be  property  not 
classed  as  extra  hazardous. 

"In  Witness  Whereof,  We  have  hereunto  set  our  hands, 
this  26th  day  of  December,  1918." 

The  proposed  articles  disclose  the  intention  of  the  incorpor- 
ators to  organize  a  mutual  protective  association  under  Sections 
9593  et  seq.  G.  C. 

Section  9593  G.  C.   (107  O.  L.  696)  provides,  among  other 

things,  that 

"Any  number  of  persons  of  lawful  age,  not  less  than  ten 
in  number,  residents  of  this  state,  or  an  adjoining  state  and 
owning  insurable  property  in  this  state,  may  associate  them- 
selves together  for  the  purpose  of  insuring  each  other  against 
loss  by  fire  and  lightning,  cyclones,  tornadoes  or  wind  storms, 
hail  storms  and  explosions  from  gas,  on  property  in  this  state, 
******  Such  associations  may  only  insure  farm  buildings, 
detached  dwellings,  schoolhouses,  churches,  township  build- 
ings, grange  buildings,  farm  implements,  farm  products,  live- 
stock, household  goods,  furniture,  pleasure  and  utility  vehicles, 
motor  vehicles,  steam,  gas,  gasoline  and  oil  engines,  motor 
trucks,  tractors,  electric  motors,  electric  appliances,  lighting 
systems  and  other  property  not  classed  as  extra  hazardous  and 
such  property  may  be  located  within  or  without  the  limits  of 
any  municipality ;  provided  that  an  association  whose  member- 
ship is  restricted  to  persons  engaged  in  any  particular  trade  or 
occupation  and  its  insurance  confined  in  any  particular  kind  of 
description  of  property  may  insure  property  classed  as  extra 

hazardous  and  located  in  any  county  or  counties  in  this  state. 
******* 

Section  9594  G.  C.  provides  that 

"Such  person  shall  make  and  subscribe  a  certificate  set- 
ting forth  therein : 

"1.    The  name  by  which  the  association  is  to  be  known. 
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"2.  The  place  which  shall  be  regarded  as  its  center  or 
business  office. 

"3.  The  object  of  the  association  which  shall  only  be  one 
or  more  of  the  objects  set  forth  in  the  preceding  Section  (9593) 
and  to  enforce  any  contract  by  them  entered  into  whereby  the 
parties  thereto  agree  to  be  assessed  specifically  for  incidental 
purposes  and  for  the  payment  of  losses  which  occur  to  its 
members.  The  kinds  of  property  proposed  to  be  insured  and 
the  casualties  specified  in  such  preceding  Section  proposed  to 
be  insured  against,  also  must  be  specified  in  such  certificate." 

I  am  unable  to  approve  the  proposed  Articles  of  Incorporation 
for  the  following  reasons : 

1.  The  incorporation  of  mutual  protective  associations  is  spe- 
cially provided  for  by  Sections  9593  et  seq.  G.  C,  and  not  by  what 
is  commonly  known  and  referred  to  as  the  general  corporation  laws 
of  the  state.  (Sections  8623-8743  G.  C.)  By  Section  8737  G.  C. 
one  of  the  general  corporation  statutes,  it  is  in  substance  provided 
that  the  general  statutes  do  not  apply  when  special  provision  is 
made  in  subsequent  chapters,  but  that  the  special  provision  shall 
govern,  unless  it  clearly  appears  that  the  provision  is  cumulative. 
And  in  State  v.  Livestock  Co.,  38  Ohio  St.,  348,  it  was  held  that 
the  general  corporation  laws  do  not  apply  to  the  organization  of 
insurance  companies,  which  are  specially  provided  for  in  other 
statutes.  The  incorporation  of  mutual  protective  associations  be- 
ing especially  provided  for  by  sections  9593  et  seq.  G.  C.  as  I  have 
already  stated,  it  necessarily  follows  that  persons  desiring  to  or- 
ganize themselves  into  such  an  association  must  comply  with  the 
statutes  governing  the  incorporation  of  such  companies,  both  in 
form  and  substance. 

The  recitals  in  any  proposed  articles  should  be  such  as  to 
clearly  disclose  that  the  subscribers  possess  the  qualifications  re- 
quired by  Section  9593,  namely,  that  they  are  of  lawful  age,  resi- 
dents of  this  state,  or  an  adjoining  state  and  owning  insurable  prop- 
erty in  this  state.  3  Op.  Atty.  Gen.  530 ;  In  re  Mulholland  Benevo- 
lent Society,  10  Phila.  19 ;  In  re  Enterprise  Mutual  Beneficial  Asso- 
ciation, 10  Phila.  380 ;  In  Re  St.  Ladislaus  Assn.  128  N.  Y.  S.  561. 
See  also  Baltsel  v.  Church,  110  Md.  244,  261 ;  Boatmen's  Bank  v. 
Gillespie,  209  Mo.  217. 

There  is  also  judicial  expression  to  the  effect  that  when  the 
statute  confers  authority  to  incorporate  upon  persons  possessing 
certain  qualifications,  such  as  citizenship  or  residence,  it  is  the  duty 
of  the  secretary  of  state  to  inquire  into  the  question,  and  that  when 
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the  duty  is  imposed  upon  an  officer  to  pass  upon  the  sufficiency  of 
an  application  for  articles  of  incorporation,  such  officer  should  re- 
quire strict  compliance  with  these  conditions  as  to  residence,  etc., 
of  the  incorporators. 

See  1  Thompson,  Corporations,  Sec.  177. 

I  also  suggest  in  this  connection  that  if  reference  is  desired 
to  be  made  in  the  Articles  to  the  Ohio  law  or  statutes  under  which 
the  subscribers  are  associating  together,  the  misleading  or  errone- 
ous statement  that  they  are  forming  a  corporation  "under  the  gen- 
eral corporation  laws  of  said  state,"  should  not  be  used,  but  instead, 
a  statement  to  the  effect  that  they  are  associating  themselves  to- 
gether as  a  mutual  protective  association  under  authority  of  Sec- 
tions 9593  et  seq  G.  C,  should  be  employed. 

2.  The  contents  of  the  Articles  of  Incorporation  of  a  mutual 
protective  association,  other  than  the  introductory  part,  are  spe- 
cifically set  forth  in  Section  9594  G.  C.  supra.  Tested  by  this  Sec- 
tion, the  proposed  articles  are  defective,  in  that  paragraph  "Third" 

of  the  articles  does  not  specify  the  "kinds  of  property"  proposed 
to  be  insured,  or  confine  the  property  to  be  insured  to  insurable 
property  "in  this  state."  It  was  perhaps  intended  to  meet  these 
statutory  requirements  by  the  last  sentence  in  the  paragraph  re- 
ferred to,  reading  as  follows : 

"Its  territory  for  insurance  shall  be  the  State  of  Ohio,  and 
the  property  that  may  be  insured  by  this  company,  shall  be 
property  not  classed  as  extra  hazardous." 

It  is  my  opinion,  however,  that  the  provision  just  quoted  does 
not  meet  the  statutory  requirement  that  the  "kinds  of  property 
*  *  *  *  must  be  specified"  in  the  Articles.  The  only  attempt  at 
specification  is  found  in  the  expression,  "property  not  classed  as 
extra  hazardous',,  which  are  too  general  and  indefinite  in  meaning, 
and  are  not  specific.  To  specify,  means  "to  mention  specifically  or 
explicitly,  to  state  in  full  and  explicit  terms,  or  explicitly  and  in 
detail,  name,  expressly,  distinctly  and  particularly." 

See  4  Words  and  Phrases  (2nd  series)  p.  656.  "To  point  out, 
to  particularize,  or  to  designate  by  words  one  thing  from  another." 
See  Words  and  Phrases,  p.  6607. 

My  conclusion  on  this  point  also  finds  support  in  section  9593 
General  Code,  which  enumerates  certain  insurable  property,  and 
also  in  a  former  opinion  of  the  Attorney-General.  See  Op.  Atty. 
Genl.  1910-11,  p.  245. 

3.  As  I  have  already  indicated,  the  proposed  Articles  do  not 
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clearly  limit  or  confine  the  property  to  be  insured  to  insurable  prop- 
erty "in  this  state."  It  was  perhaps  intended  to  impose  this  limita- 
tion or  restriction  by  the  words,  "Its  territory  for  insurance  shall 
be  the  State  of  Ohio/'  but  in  my  opinion  the  language  used  is  open 
to  the  possible  interpretation  that  property  outside  of  Ohio  might 
be  insured  if  the  contract  for  insurance  is  made  in  the  State.  The 
legislature,  in  enacting  Section  9593  G.  C,  which  confers  corporate 
power  on  mutual  protective  associations,  emphasized  the  limitation 
"in  this  state/'  by  using  the  expression  at  least  three  times,  and 
this  section,  being  a  grant  of  corporate  power,  must  be  strictly  con- 
strued in  favor  of  the  state. 

The  proposed  articles  should  clearly  and  expressly  limit  or  con- 
fine the  property  to  be  insured  to  insurable  property  "in  this  state." 
Sec.  1915  Op.  Atty.  Genl.  Vol.  2,  p.  1783. 

4.  I  also  direct  your  attention  to  the  signature  of  Marcene 
Hobart  and  to  the  notarial  certificate  of  C.  R.  Gording.  While  it 
is  probable  that  the  first  name  in  the  fifth  line  of  the  certificate  is 
intended  for  "Marcene,"  the  names  do  not  exactly  correspond,  and 
the  conflict  should  be  corrected  by  the  notary. 

I  return  to  you  herewith  the  proposed  articles  of  incorporation 
without  my  approval,  for  the  reasons  above  stated. 
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Where  Claims  for  Damages  Have  Been  Allowed  by  a  Prior  Legis- 
lature for  Animals  Killed  on  Account  of  Contagious  and  Infectious 
Disease,  and  Such  Claims  Have  Not  Been  Paid,  Present  Legis- 
lature Is  Not  Authorized  to  Recognize  Interest  on  Such  Claims, 
But  May,  by  Appropriate  Legislation  Concurred  in  by  a  Majority 
of  Not  Less  Than  Two-thirds  of  the  Members  of  Each  Branch 
of  the  General  Assembly,  Legally  Acknowledge  Such  Claims  and 
Provide  for  the  Payment  of  Interest  Thereon. 


No.  12— (Opinion  Dated  January  27,  1919.) 

Hon.  C.  W.  King,  Chairman  Finance  Committee,  Columbus,  Ohio. 
Dear  Sir:    Your  letter  to  me  dated  January  15,  1919,  is  as  fol- 
lows: 

"Please  find  enclosed  copy  of  bill  which  was  introduced  in 
the  82d  General  Assembly,  and  which  was  not  allowed  on  ac- 
count of  being  introduced  with  the  sundries  bill.  In  this  bill  is 
the  contention  of  the  finance  committee  as  to  whether  they 
would  be  allowed  to  pay  interest  on  same.  Please  give  us  your 
opinion  at  as  early  a  date  as  possible." 

While  the  exact  question  on  which  you  desire  my  opinion  does 
not  seem  to  be  clearly  indicated  in  your  letter,  I  learn  from  personal 
conference  with  you  and  another  member  of  the  committee  that 
the  question  on  which  you  desire  my  opinion  is  whether  allowance 
may  be  made  of  interest  on  the  schedule  of  claims  referred  to  *** 
your  letter,  the  claims  referred  to  being  claims  for  the  value   of 
animals  slaughtered  under  authority  of  Section  1114  G.  C.     A»   * 
understand  you,  the  only  question  which  you  raise  in  this  matter 
is,  whether  interest  may  be  included  in  allowing  the  claims  as  stated 
in  the  schedule  referred  to. 

Section  1114  G.  C.  provides  for  the  killing,  disposition  and  ap- 
praisement of  animals  having  an  infectious  malady. 

Section  1115  G.  C.  establishes  the  basis  of  appraisement  of  and 
compensation  for  animals  killed  under  authority  of  Section  1114 
G.  C. 

Section  1116  G.  C,  more  particularly  referring  to  the  manner 
of  payment  of  claims  for  such  compensation,  is  as  follows : 

"All  claims  of  owners  of  animals  killed  under  the  ^provi- 
sions of  this  act,  as  fixed  by  the  appraisers  or  as  fixed  up0n  re^ 
view  by4;he  board  of  agriculture  as  herein  provided  &H^|\  k^ 
paid  immediately  from  funds  appropriated  by  the  Gene*^\    a  « 
sembly  for  that  purpose." 

The  purpose  of  the  act,  as  stated  in  the  first  part  of  ^^et- 
1114  G.  C,  is  to  prevent. 
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"the  spread  of  any  dangerously  contagious  or  infectious  dis- 
ease among  the  livestock  of  the  state." 

It  has  also  been  held  in  similar  legislation  that  the  expendi- 
ture of  the  public  funds  for  the  payment  of  private  claims  or  ex- 
penses incidental  thereto,  must  be  expressly  authorized  before  the 
same  may  be  done  legally. 

It  would  appear  to  be  the  legislative  intention  that  as  soon  as 
claims  of  animals  killed  under  this  act  are  finally  ascertained  the 
same  should  be  paid  immediately. 

I  note  in  your  letter  the  statement  that  the  claims  were  not 
allowed  by  the  82d  General  Assembly  on  account  of  being  included 
in  the  Sundries  Bill.  However,  that  does  not  change  the  fact  that 
the  claim,  under  authority  of  section  1114,  and  when  duly  certified, 
was  an  obligation  against  the  state  at  that  time. 

It  might  be  claimed  that  the  individuals  listed  on  the  schedule 
which  you  enclose  having  presented  and  had  their  claims  duly 
allowed,  were  entitled  to  interest  upon  equitable  considerations  or 
under  the  general  statute  providing  that  all  creditors  shall  be  en- 
titled to  receive  interest  on  all  money  after  the  same  shall  become 
due,  etc.  This  statute,  however,  in  a  claim  against  the  state  for 
interest,  was  before  our  Supreme  Court  in  Ohio  ex-rel  v.  Board  of 
Public  Works,  36  O.  S.,  409,  where  the  Court  held : 

"In  the  absence  of  a  statute  requiring  it,  or  a  promise  to 
pay  it,  interest  cannot  adjudged  against  the  state  for  delay  in 
the  payment  of  money." 

(Fourth  branch  of  syllabus) 

"It  is  also  insisted  by  the  defendants,  that  the  claim  of  re- 
lators, being  one  against  the  state,  interest  thereon  cannot  be 
allowed. 

"On  the  other  hand,  it  is  claimed  that  the  relators  are 
within  the  terms  and  meaning  of  the  statute  which  provides 
'That  all  creditors  shall  be  entitled  to  receive  interest  on  all 
money  after  the  same  shall  become  due,  either  on  bond,  bill, 
promissory  note,  or  other  instrument  of  writing,  or  contract 
for  money  or  property/  That  the  words  of  this  statute  are 
broad  enough  to  embrace  the  claim  of  relators  is  not  disputed ; 
but  it  is  contended  that  the  state  is  not  embraced  within  the 
general  words  of  a  statute,  and  can  be  held  to  be  within  the 
purview  of  a  statute  only  when  so  declared  expressly  or  by  nec- 
essary implication. 

"The  doctrine  seems  to  be,  that  a  sovereign  state,  which 
can  make  and  unmake  laws,  in  prescribing  general  laws  intends 
thereby  to  regulate  the  conduct  of  subject  only,  and  not  its  own 

conduct." 

****** 

"In  view  of  these  principles,  we  must  hold  that  the  state, 
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as  a  debtor,  is  not  within  the  purview  of  the  statute  above 
quoted,  and  cannot  be  adjudged  to  pay  interest  upon  any  claim 
against  her  in  the  absence  of  a  promise,  expressed  or  implied, 
to  do  so ;  and  it  is  not  claimed  that  any  such  promise  has  been 
made  to  relators.  Attorney  General  v.  Cape  Fear  Navigation 
Co.,  2  Ired.  Eq.  444 ;  Auditorial  Board  v.  Aries,  15  Texas,  72 ; 
State  vs.  Thompson,  5  English,  (Ark.)  61;  9  Opinions  of  At- 
torney General,  57." 

Section  29  of  Article  II  of  the  Constitution  of  Ohio  is  pertinent : 

"No  extra  compensation  shall  be  made  to  any  officer,  pub- 
lic agent,  or  contractor,  after  the  service  shall  have  been  ren- 
dered, or  the  contract  entered  into;  nor  shall  any  money  be 
paid,  on  any  claim,  the  subject  matter  of  which  shall  not  have 
been  provided  for  by  pre-existing  law,  unless  such  compensa- 
tion, or  claim,  be  allowed  by  two-thirds  of  the  members  elected 
to  each  branch  of  the  General  Assembly." 

The  Supreme  Court  in  Fordyce  v.  Godman,  Auditor  of  State, 

20  O.  S.,  p.  14,  in  construing  this  constitutional  provision,  and  a 

statute  similar  in  principle  to  that  contemplated  here,  says : 

'The  language  of  the  latter  part  of  the  Section  of  the  con- 
stitution which  we  have  quoted  seems  to  be  plain  and  explicit ; 
leaving  little  room  for  interpretation  or  construction.  It  clearly 
prohibits  the  payment  of  any  money  'on  any  claim,  the  subject 
matter  of  which  shall  not  have  been  provided  for  by  pre-exist- 
ing law,  unless,'  etc.  We  see  no  reason  for  interpreting  this  lan- 
guage in  any  other  sense  than  that  which  lies  upon  the  surface, 
and  which  the  terms  used  naturally  import.  In  such  a  sense 
we  may  assume  that  it  was  understood  by  the  body  of  the  peo- 
ple, through  whose  votes  it  became  a  part  of  the  constitution." 

Considered,  then,  as  a  claim,  the  subject  matter  of  which  has 
been  provided  for  by  pre-existing  law,  viz.,  Section  1114  G.  C,  and 
the  payment  of  which  may  be  legally  provided  for  by  an  appro- 
priating statute  similar  to  the  act  of  1915  (106  O.  L.,  466),  my 
opinion  is  that  the  payment  of  these  claims  for  interest  is  not 
authorized  by  said  Section  and  cannot  now  be  acknowledged  as  an 
obligation  against  the  state  upon  that  theory,  and  that  is  the  theory 
of  the  proposed  legislation  as  explained  to  me  in  the  personal  con- 
ferences above  referred  to. 

However,  by  appropriate  legislation  concurred  in  by  a  ma- 
jority of  not  less  than  two-thirds  of  the  members  of  e£ch  branch 
of  the  general  assembly,  these  claims  may  be  legally  acknowledged 
as  valid  obligations  against  the  state  and  the  constitutional  re- 
quirement may  thus  be  fulfilled. 

My  opinion,  therefore,  is  that  upon  this  theory,  and  in  this 
manner,  the  general  assembly  may  legally  provide  for  the  pay- 
ments of  interest  on  these  claims. 
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BILLS    INTRODUCED    IN    HOUSE 

H.  B.  No.  136.— Mr.  Hatch.  To 
amend  the  General  Code  forbidding 
pupils  organizing,  joining  or  belong- 
ing to  fraternities,  sororities  or  like 
societies. 

H.  B.  No.  137 — Mr.  Tom  Reynolds. 
To  amend  the  General  Code,  relative 
to  a  deposit  of  school  funds  and  in- 
creasing the  limitation  of  the  amount 
a  bank  may  receive. 

H.  B.  No.  138— Mr.  Myers.  To  pro- 
vide for  sending  copies  of  laws  in 
leaflet  form  to  the  clerk  of  the  court 
of  common  pleas  of  each  county. 

H.  B.  No.  139— Mr.  Beaty.  To 
amend  the  General  Code,  relating  to 
equal  rights  in  places  of  public  ac- 
commodation, amusement,  resort,  re- 
freshments and  education,  and  provid- 
ing penalty  for  violation  thereof  on 
account  of  race  or  color. 

H.  B.  No.  HO— Mr.  Evans.  Refer- 
ring to  intangible  property  subject  to 
taxation,  provides  a  twenty-five  per 
cent  penalty  for  neglect  or  failure  to 
list. 

H.  B.  No.  141 — Mr.  Brach.  To  reg- 
ulate the  telephones  and  to  require 
an  Interchange  long  distance  service 
for  subscribers  of  different  compan- 
ies. 

H.  B.  No.  142— Mr.  Lonz.  To  re- 
quire persons  employed  or  working 
in  or  about  a  restaurant,  lunch  room, 
bakeshop,  candy  shop,  cannery,  kitch- 
en, or  any  place  or  establishment  of 
any  kind  whatsoever  where  food  for 
human  consumption  is  prepared  for 
sale  or  prepared  and  sold,  to  be  free 
from  venereal  or  other  contagious  or 
infectious  diseases. 

H.  B.  No.  143— Mr.  Wise.  To 
amend  the  General  Code,  relative  to 
transportation  expenses  of  public  of- 
ficials charging  two  cents  per  mile  to 
actual  cost  of  transportation. 

H.  B.  No.  144 — Mr.  Cable.  To  amend 
the  General  Code,  providing  a  maxi- 
mum compensation  for  township 
treasurers  depending  on  population. 

H.  B.  No.  145— Mr.  Cable.  To 
amend  the  General  Code,  relative  to 
the  registration  of  nurses. 

H.  B.  No.  146— Mr.  Myers.     To  ap- 


propriate the  sum  of  one  thousand 
dollars  for  the  use  of  the  children  of 
John  Brown,  deceased  ex-member  of 
the  general  assembly. 

H.  B.  No.  148— Mr.  McCo>.  To 
amend  the  General  Code,  relative  to 
the  assignment  of  judges  of  the  com- 
mon pleas  courts  by  the  chief  justice 
of  the  supreme  court  in  counties 
where  common  pleas  and  probate 
courts  have  been  combined. 

H.  B.  No.  149— Mr.  Billingslea.  To 
repeal  obsolete  sections  of  the  Gen- 
eral Code,  relative  to  county  infirm- 
aries. 

H.  B.  No.  150 — Mr.  May.  To  amend 
the  General  Code,  relating  to  county 
infirmaries  and  poor  relief,  and  ex- 
tending and  defining  the  duties  of 
county  commissioners  and  township 
trustees  relative  to  poor  relief. 

H.  B.  No.  151 — Mr.  Backowski.  Con- 
cerning conditional  sales  and  to  make 
uniform  the  law  relating  thereto. 

H.  B.  No.  152 — Mr.  Denune.  To 
amend  the  General  Code,  requiring  la- 
bels upon  packages  of  ready-made 
paint  to  exhibit  the  composition  there- 
of. 

H.  B.  No.  153 — Mr.  Luchsinger.  To 
amend  the  General  Code,  providing 
for  an  eight-hour  day  on  public  work 
in  the  state  or  any  political  subdivi- 
sion thereof,  including  police  and  fire- 
men,  or  by  contractors  or  sub-con- 
tractors in  behalf  of  the  state  or  any 
political  sub-division  thereof  and  pen- 
alties for  violation  of  the  same. 

H.  B.  No.  154 — Mr.  Luchsinger.  To 
supplement  the  General  Code,  rela- 
tive to  the  hours  of  labor  in  certain 
cases,  prohibiting  work  more  than 
eight  hours  in  amy  twenty-four. 

H.  B.  No.  155 — Mr.  Robinson.  Pro- 
viding for  changing  the  name  of 
"County  Infirmary"  to  County  Home." 

H.  B.  No.  156— Mr.  Hastings.  Rela- 
tive to  giving  normal  credit  to  teach- 
ers and  students  for  time  spent  in 
military  or  naval  service  of  the  United 
States  or  American  Red  Cross. 

H.  B.  No.  157 — Mr.  Carpenter.  To 
amend  the  General  Code,  relative  to 
disposition  of  fees  derived  from  reg- 
istration    of     atuomobiles,   providing 
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that  75  per  cent  of  such  fees  be  re- 
turned to  the  counties  from  which  they 
were  received. 

H.  B.  No.  158— Mr.  Comings.  To 
provide  medical  and  surgical  treat- 
ment of  crippled  children  and  state 
and  therefor. 

H.  B.  No.  159— Mr.  Comings.  Pro- 
viding for  the  appointment  of  a  com- 
mission to  investigate  county  affairs 
and  to  recommend  changes  in  the  in- 
terest of  economy,  uniformity  and 
standardization  of  functions,  commis- 
sion to  consist  of  five  state  appointees 
serving  wthout  salary. 

H.  B.  No.  160 — Mr.  Crabbe.  To 
amend  the  General  Code,  relative  to 
displaying  lights  upon  motor  vehicles, 
authorizing  other  than  red  lights  on 
rear. 

H.  B.  No.  161 — Mr.  Lentz.  To  amend 
the  General  Code,  relating  to  convey- 
ance of  property  and  royalties  on  oil 
and  gas,  and  the  transfer  of  same  by 
comity  auditor  before  record. 

H.  B.  No.  162— -Mr.  Fouts.  To  amend 
the  General  Code,  relative  to  fees  and 
compensation  of  municipal  officers 
and  employees  and  duties  of  council. 

H.  B.  No.  164— Mr.  Chester.  To 
amend  the  General  Code,  providing  for 
the  transfer  of  territory  to  or  from  a 
centralized  school  district. 

H.  B.  No.  164 — Mr.  Chester.  To  de- 
fine the  duties  of  police  patrolmen  on 
state  reservoirs  and  increasing  com- 
pensation. 

H.  B.  No.  165 — Mr.  Cowan.  Giving 
authority  to  county  commissioners, 
township  trustees  and  councils  of  mu- 
nicipal corporations  to  build  dams  in 
streams  to  protect  fish. 

H.  B.  No.  166— Mr.  Wise.  To  amend 
the  General  Code,  pertaining  to  cloth- 
ing for  insane  patients  being  furnish- 
ed by  the  state. 

H.  B.  No.  167 — Mr.  Wise.  To  amend 
the  General  Code,  relating  to  a  system 
of  highway  laws  for  the  State  of  Ohio, 
and  to  enact  certain  further  supple- 
mental provisions  relating  to  the  high- 
ways of  the  state,  and  providing  for 
increase  of  state  levy  for  roads. 

H.  B.  No.  168— Mr.  Miller,  of  Stark. 
To  amend  the  General  Code,  relating 
to  active  end  inactive  depositaries. 

H.  B.  No.  169— Mr.  Griswold.  To 
amend  the  General  Code  of  Ohio,  rel- 
ative to  requiring  net  weight  or  con- 
tent to  appear  on  packages  or  contain- 
ers containing  commodities  offered 
for  sale,  regulating  charges  for  such 


packages  or  containers  and  providing 
penalty  for  violation  of  the  provisions 
thereof. 

H.  B.  No.  170— Mr.  Cochran.  To 
amend  the  General  Code,  relative  to 
the  use  and  occupancy  of  county  me- 
morial buildings  under  control  of  the 
county  commissioners. 

H.  B.  No.  171— Mr.  Baker.  Provid- 
ing for  the  creation  of  a  teachers1  em- 
ployment bureau  under  the  supervi- 
sion of  the  superintendent  of  public 
instruction  and  providing  a  registra- 
tion fee  of  $2. 

H.  B.  No.  172— Mr.  Hooley.  To 
amend  the  General  Code  relative  to 
the  protection  of  game  birds  by  limit- 
ing the  killing  of  pheasants  to  male 
birds  and  limiting  the  number  to 
three  per  day  for  each  person. 

H.  B.  No.  173— Mr.  Lustig.  To 
amend  the  general  code,  relating  to 
certain  occupations  for  women,  and 
prohibiting  employment  as  taxi  driv- 
ers, street  car  conductors,  etc. 

H.  B.  No.  174— Mr.  Smith.  To 
amend  the  General  Code,  relating  to 
the  protection  of  motormen  and  con- 
ductors, by'  providing  for  the  heating 
of  cars. 

H.  B.  No.  175— Mr.  Greve.  To 
amend  the  General  Code,  relating  to 
hours  of  labor  for  women,  by  pro- 
hibiting night  work. 

H.  B.  No.  176— Mr.  Talley.  To 
amend  the  General  Code,  relative  to 
the  illegal  practice  of  medicine  and 
surgery,  or  any  of  its  branches,  and 
the  enforcement  of  penalties  there- 
for in  justice  or  police  courts. 

H.  B.  No.  177— Mr.  Denune.  To 
amend  the  General  Code,  relative  to 
the  personal  property  exemption  from 
taxatioa  by  increasing  limit  from  one 
hundred  to  five  hundred  as  allowed  by 
constitution. 

H.  B.  No.  178— Mr.  Federman.  Re- 
leasing the  city  of  Cincinnati  from 
payment  of  rental  provided  for  in 
leases  of  part  of  the  Miami  and  Erie 
canal,  until  such  time  as  it  com- 
mences operation  of  the  facilities  and 
utilities  authorized. 

H.  B.  No.  17&— Mr.  Kreider.  To 
amend  the  General  Code,  relating  to 
enforcing  the  truancy  law  by  author- 
izing proceedings  in  any  court  in  the 
county  having  jurisdiction. 

H.  6.  No.  180 — Mr.  Graham  of  Lick- 
ing. To  provide  a  pension  fund  for 
persons  long  employed  in  state  insti- 
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tutions  and  to  provide  for  the  retire- 
ment of  such  persons  on  part  pay. 

H.  B.  No.  181— Mr.  Gordon  of  Lo- 
gan. To  amend  the  General  Code, 
relative  to  educational  qualifications 
of  teachers,  by  changing  some  of  the 
subjects  to  be  taught. 

H.  B.  No.  182.— Mr.  Gordon  of  Lo- 
gan. To  amend  the  General  Code, 
relative  to  county  normal  schools  by 

?;iving  them  increased     powers     and 
acilities. 

H.  B.  No.  183— Mr.  Pugh.  To  reg- 
ulate private  employment  agencies 
and  to  put  same  under  control  of  the 
industrial  commission. 

H.  B.  No.  184— Mr.  Huber.  Relative 
to  the  compensation  of  the  chairman 
of  the  soldiers'  relief  committee  in 
townships. 

H.  B.  No.  185— Mr.  McFarland.  To 
amend  the  General  Code,  relative  to 
the  control  of  headlights  on  motor 
vehicles  and  provides  rays  of  light 
shall  not  rise  over  a  certain  distance 
above  the  ground. 

H.  B.  No.  186— Mr.  Johnston.  Rel- 
ative to  the  establishment  of  supple- 
mentary or  continuation  schools  in 
village  and  rural  districts  same  as 
night  schools  in  cities. 

H.  B.  No.  187— Mr.  Hinchey.  Tc 
amend  the  General  Code,  relative  to 
showing  moving  pictures  on  Sunday, 
by  allowing  pictures  approved  by  the 
Ohio  Board  of  Censors. 

H.  B.  No.  188— Mr.  Cable.  To 
amend  the  General  Code,  providing 
for  the  enforcement  of  the  findings 
of  the  Bureau  of  Inspection  and  Su- 
pervision of  Public  Offices. 

H.  B.  No.  189— Mr.  Hoover.  To 
amend  the  General  Code,  relating  to 
the  construction  and  maintenance  of 
a  county  memorial  building  to  com- 
memorate the  services  of  the  soldiers, 
sailors,  marines  and  pioneers  of  the 
several  counties  of  the  state,  may  be 
initiated  by  petition  signed  by  ten 
percent  of  electors. 

H.  B.  No.  190 — Mr.  Dunn.  To  amend 
the  General  Code  of  Ohio,  relating  to 
liabilities  of  mutual  livestock  insur- 
ance associations,  and  allowing 
change  of  premium. 

H.  B.  No.  191— Mr.  Bond.  To 
amend  the  General  Code,  relative  to 
increasing  the  compensation  of  the 
chief  inspector  and  district  inspectors 
of  mines. 

H.  B.  No.  192— Mr.  Gordon,  of 
Brown.     Defining  and  prescribing  the 


powers  and  duties  of  prosecuting  at- 
torneys in  taxation  matters  and  pro- 
viding a  remedy  to  secure  the  proper 
listing  of  personal  property  for  taxa- 
tion. 

H.  B.  No.  193— Mr.  Bliss.  To  pro- 
vide for  the  creating  of  a  hotel  de- 
partment In  the  State  of  Ohio,  relating 
to  restaurants,  hotels  and  rooming 
houses,  defining  such  places  and  pro- 
viding for  license  fees  to  be  collected 
and  turned  over  to  the  state,  and  fur- 
ther providing  and  empowering  the 
commissioner  to  make  rules  and  reg- 
ulations for  safety  and  sanitary  con- 
ditions in  Buch  places. 

H.  B.  No.  194 — Mr.  Thompson.  To 
amend  the  General  Code,  transferring 
the  duty  of  manufacturing  and  dis- 
tributing automobile  placards  from  the 
secretary  of  state  to  the  Ohio  board 
of  administration,  and  providing  that 
such  placards  shall  be  manufactured 
at  the  Ohio  penitentiary. 

H.  B.  No.  195— Mr.  Thompson.  To 
amend  the  General  Code,  relating  to 
collateral  inheritance  tax  by  provid- 
ing that  same  be  placed  on  tax  dupli- 
cate for  collection. 

H  B.  No.  196— Mr.  Faris.  Author- 
izing the  boards  of  trustees  of  the 
Ohio  University,  the  Miami  Univer- 
sity, the  Kent  State  Normal  College 
and  the  Bowling  Green  State  Normal 
College,  to  establish  and  conduct  ex- 
tension departments  for  the  training 
of  teachers. 

H.  B.  No.  197 — Mr.  Gordon,  of  Lo- 
gan. To  establish  county  library  dis- 
tricts and  extend  to  the  people  of  such 
districts  the  opportunity  to  provide, 
by  referendum  vote,  for  the  mainte- 
nance of  a  freelibrary  service  therein. 

H.  B.  No.  198— Mr.  Hughes.  To 
amend  the  General  Code,  relative  to 
the  number  of  persons  necessary  to 
constitute  a  grand  Jury. 

H.  B.  No.  199 — Mr.  Comings.  To 
amend  the  General  Code,  reorganize 
the  state  board  of  library  commission- 
ers, to  promote  the  educational  work 
of  the  state  library  and  develop  libra- 
ry extension  throughout  the  state,  in- 
creases size  of  board  to  include  resi- 
dent of  Ohio  State  University  and 
others. 

H.  B.  No.  200 — Mr.  Graham,  of  Mus- 
kingum. Revising  and  codifying  the 
laws  relating  to  the  organization  of 
banks  and  the  inspection  thereof. 

H.  *B.  No.  201— Mr.  Johnston.  Pro- 
vides  for   conducting   classes    in   cer- 
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tain  grades  in  one-room  schools  in 
rural  districts  only  in  alternate  years, 
so  that  part  of  classes  shall  be  taught 
in  even  numbered  years  and  others 
in  odd  numbered  years. 

H.  B.  No.  202— Mr.  Cable.  To 
amend  the  General  Code,  relative  to 
increasing  the  penalties  for  illegal 
driving  of  motor  vehicles. 

H.  B.  No.  203— Mr.  Miller,  of  Start. 
Regulating  the  conduct  of  attorneys, 
defining  misconduct  and  providing  a 
penalty  for  the  violation  thereof. 

H.  B.  No.  204— Mr.  Miller,  of  Stark. 
To  amend  the  General  Code,  relating 
to  authorizing  probation  of  persons 
convicted  of  crime. 

H.  B.  No.  205— Mr.  Dodge.  To 
amend  the  General  Code,  relating  to 
credits,  securities  and  discounts  in 
cases  of  sales  of  personal  property  by 
executors  and  administrators,,  author- 
izes discount  on  cash  sales  over  ten 
dollars. 


BILL8     INTRODUCED     IN     8ENATE 

S.  B.  No.  30. — Mr.  Jones:  Provid- 
ing for  the  taking  of  evidence  of  an 
adverse  party  in  a  pending  suit. 

S.  B.  No.  31.— Mr.  Davis.  Provid- 
ing for  the  creation  of  a  state  con- 
stabulary or  police  to  take  the  place 
of  the  national  guard  in  enforcing  law. 
Patterned  on  the  plan  of  the  Pennsyl- 
vania  law. 

S.  B.  No.  32. — Mr.  Berry.  To  amend 
the  General  Code  providing  penalties 
for  the  abandonment  of  wife  or  child. 

S.  B.  No.  33.— Mr.  Miller.  Providing 
that  all  vehicles  shall  come  to  a  full 
atop  before  crossing  railroad  tracks 
at  grade  crossings. 

S.  B.  No.  37 — Mr.  Sparks.  To  amend 
the  General  Code  by  allowing  a  friend 
to  mark  the  ballots  of  electors  who 
are  blind  or  otherwise  physically  un- 
fit 

S.  B.  No.  38 — Mr.  Spark.  To  amend 
the  General  Code,  relating  to  limiting 
perpetuities  and  entailed  estates. 

S.  B.  No.  39— Mr.  Parrett.  To  pay 
$3600  for  legal  services  rendered  to 
the  special  joint  tax  committee  dur- 
ing the  1917  session. 

S.  B.  No.  40 — Mr.  White.  To  amend 
the  General  Code,  providing  for  an 
eight-hour  day  on  public  work  in  the 
state  or  in  any  political  sub-division 
thereof,  or  by  contractors  or  sub-con- 
tractors in  behalf  of  the  state  or  any 
political  sub-division  thereof  and  pen- 
alties for  violation  of  the  same. 


S.  B.  No.  41— Mr.  Busby.  To  amend 
the  General  Code,  relating  to  a  system 
of  highway  laws  for  the  State  of  Ohio, 
and  to  enact  certain  further  supple- 
mental provisions  relating  to  the 
highways  of  the  state,  providing  for 
an  Increased  state  tax  levy  for  road 
purposes. 

S.  B.  No.  43— Mr.  Whittemore.  Rel- 
ative to  the  authority  of  boards  of 
education  in  the  erection  of  school 
buildings. 

S.  B.  No.  44— Mr.  White.  Urovides 
for  the  certification  of.  teachers  of 
classes  supported  in  part  by  federal 
aid  under  control  of  the  state  board 
of  education. 

S.  B.  No.  45 — Mr.  Parrett.  Provides 
for  the  codification  of  the  fish  and 
game  laws  of  the  state. 


COMMITTEE        REFERENCES       OF 
BILLS  INTRODUCED  IN  HOUSE 

H.  B.  89 — Mr.  Gordon,  of  Brown.  To 
the  Committee, on  County  Affairs. 

H.  B.  No.  90— Mr.  GorrelL  To  the 
Committee  on  Judiciary. 

H.  B.  No.  91— Mr.  Greve.  To  the 
Committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  92— Mr.  Greve.  To  the 
Committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  93— Mr.  Bing.  To  the 
Committee  on  Common  Schools. 

H.  B.  No.  94— Mr.  Kreider.  To  the 
Committee  on  Public  Highways. 

H.  B.  No.  95— Mr.  Alban.  To  the 
Committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  96— Mr.  Weaver.  To  the 
Committee  on  Common  Schools. 

H.  B.  No.  97— Mr.  Weaver.  To  the 
Committee  on  Common  Schools. 

H  B.  No.  98 — Mr.  Graham,  of  Lick- 
ing. To  the  committee  on  Codes, 
Courts  and  Procedure. 

H.  B.  No.  99 — Mr.  Stokes.  To  the 
Committe  on  Agriculture. 

H.  B.  No.  100— Mr.  Fouts.  To  the 
Committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  101— Mr.  King.  To  the 
Committee  on  Appropriations  and  Fi- 
nance 

H.  B.  No.  102— Mr.  Miller,  of  Stark. 
To  the  Committee  on  Codes,  Courts 
and  Procedure. 

H.  B.  No.  103— Mr.  Miller,  of  Stark. 
To  the  Committee  on  Codes,  Courts 
and  Procedure. 
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H.  R.  No.  104 — Mr.  Jones.  To  the 
Committee  on  Military  Affairs. 

H.  B.  No.  105— Mr.  Wiest.  To  the 
Committe  on   Common   Schools. 

H.  B.  No.  106 — Mr.  Hoover.  To  the 
Committe  on  Judicary. 

H.  B.  No.  107— Mr.  Smith.  To  the 
Committee  on  Dairy  and  Food  Prod- 
ucts. 

H.  B.  No.  108— Mr.  Carpenter.  To 
the  Committee  on  Common    Schools 

H.  B.  No.  109— Mr.  Crabbe.  To  the 
Committee  on  County  Affairs. 

H.  B.  No  110— Mr.  Stokes.  To  the 
Committee  on  Military  Affairs. 

H.  B.  No.  Ill — Mr.  Banker.  To  the 
Committee  on  Military  Affairs. 

H.  B.  No.  112— Mr.  King.  To  the 
Committee  on  Labor. 

H.  B.  No.  113— Mr.  Silver.  To  the 
Committee  on  Appropriations  and  Fi- 
nance. 

•H.  B.  No.  114 — Mr.  Johnston.  To 
the  Committee  on  Agriculture. 

H.  B.  No.  115 — Mr.  Robins.  To  the 
Committee  on  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  116— Mr.  McCoy.  To  the 
Committee  on  Judiciary. 

H.  B.  No.  117— Mr.  Hatch.  To  the 
Committee  on  Labor. 

H.  B.  No.  118— Mr.  Gordon,  of 
Brown.  To  the  Committee  on  Com- 
mon Schools. 

H.  B.  No.  119 — Mr.  Crosser.  To  the 
Committee  on  Joint  Taxation, 

H.  B.  No.  120— Mr.  York.  To  the 
Committee  on  Prisons  and  Prson  Re- 
forms. 

"H.  B.  No.  121 — Mr.  Thompson.  To 
the  Committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  122 — Mr.  Thompson.  To 
the  Committee  on  County  Affairs. 

H.  B.  No.  123— Mr.  Beaty.  To  the 
Committee  on  Judiciary. 

H.  B.  No.  124— Mr.  Gardner.  To  the 
Committee  on  Military  Affairs. 

H.  B.  No.  125— Mr.  Alban.  To  the 
Committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  126— Mr.  Comings.  To 
the  Committee  on  County  Affairs. 

H.  B.  No.  127— Mr.  Evans.  To  the 
Committee  on  Military  Affairs. 

H.  B.  No.  128— Mr.  Cowan.  To  the 
Committee  on  County  Affairs. 

H.  B.  No.  129 — Mr.  Cowan.  To  the 
Committee  on  County  Affairs. 

H.  B.  No.  130— Mr.  Robins.  To  the 
Committee  on  Public  Highways. 


H.  B.  No.  131 — Mr.  •Swerdersky.  To 
the  committee  on  Public  Highways. 

H.  B.  No.  132— Mr.  Wise.  To  the 
Committee  on  Judiciary. 

H.  B.  No.  133 — Mr.  Cable.  To  the 
Committee  on  Cities. 

H.  B.  No.  134— Mr.  Clark.  To  the 
Committee  on  Judiciary. 

H.  B.  No.  135 — Mr.  Burns.  To  the 
Committee  on  Military  Affairs. 

H.  B.  No.  136— Mr.  Hatch.  To  the 
Committee  on  Common  Schools. 

H.  B.  No.  137 — Mr.  Tom  Reynolds. 
To  the  Committee  on  Banks  and 
Banking. 

H.  B.  No.  138— Mr.  Myers.  To  the 
Committee  on  Judiciary. 

H.  B.  No.  139— Mr.  Beaty.  To  the 
committee  on  Judiciary. 

H.  B.  No.  140 — Mr.  Evans.  To  the 
Committee  on  Taxation  and  Reve- 
nues. 

H.  B.  No.  141— Mr.  Brach  (by  re- 
quest). To  the  Committe  on  Public 
Utilities. 

H.  B.  No.  142— Mr.  Lonz.  To  the 
Committee  on  Public  Health. 

H.  B.  No.  143— Mr.  Wise.  To  the 
Committe  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  144— Mr.  Cable.  To  the 
Committee  on  Fees  and  Salaries. 

H.  B.  No.  145— Mr.  Cable.  To  the 
Committee  on  Public  Health. 

H.  B.  No.  146 — Mr.  Myers.  To  the 
Committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  147— Mr.  Hopple.  Emer- 
gency bill. 

H.  B.  No.  148— Mr.  McCoy.  Indefi- 
nitely postponed. 

H.  B.  No.  149— Mr.  Billingslea.  To 
the  Committee  on  County  Affairs. 

H.  B.  No.  150— Mr.  Kay.  To  the 
Committee  on  Benevolent  and  Penal 
Institutions. 

H.  B.  No.  151 — Mr.  Backowski.*  To 
the  Committee  on  Judiciary. 

H.  B.  No.  152— Mr.  Denune.  To  the 
Committee  on  Agriculture. 

H.  B.  No.  153 — Mr.  Luchslnger.  To 
the  Committee  on  Labor. 

H.  B.  No.  154 — Mr.  Luchslnger.  To 
the  Committee  on  Labor. 

H.  B.  No.  155 — Mr.  Robinson.  To 
the  Committee  on  County  Affairs. 

H.  B.  No.  156— Mr.  Hastings.  To 
the  Committee  on  Common   Schools. 

H.  B.  No.  1571 — Mr.  Carpenter.  To 
the   Committee  on   Public  Highways. 

H.   B.   No.   158 — Mr.    Comings.     To 
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the  Committee  on  Benevolent  and  Pe- 
nal Institutions. 

H.  B.  No.  159— Mr.  Comings.  To 
the  Committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  160 — Mr.  Crabbe.  To  the 
Committee  on  Public  Highways. 

H.  B.  No.  161 — Mr.  Lentz.  To  the 
Committe  on  County  Affairs. 

H.  B.  No.  162— Mr.  Fouts.  To  the 
Committee  on  Public  Schools. 

H.  B.  No.  163 — Mr.  Chester.  To  the 
Committee  on  Common  Schools. 

H.  B.  No.  164 — Mr.  Chester.  To  the 
Committee  on   Public  Waterways. 

H.  B.  No.  165 — Mr.  Cowan.  To  the 
Committee  on  Fish  Culture  and  Game. 

H.  B.  No.  166— Mr.  Wise.  To  the 
Committee  on  County  Affairs. 

H.  B.  No.  167— Mr.  Wise.  To  the 
Committee  on  Cities. 

H.  B.  No.  168— Mr.  Miller,  of  Stark. 
To  the  Committee  on  Taxation  and 
Revenues. 

H.  B.  No.  169 — Mr.  Griswold.  To 
the  Committee  on  Agriculture. 

H.  B.  No.  170 — Mr.  Cochrun.  To  the 
Committee  on  County  Affairs. 

H.  B.  No.  171— Mr.  Baker.  To  the 
Committe  on  Common  Schools. 

H.  B.  No.  172— Mr.  Hooley.  To  tlie 
Committee  on  Fish  Culture  and  Game. 

H.  B.  No.  173— Mr.  Lustig.  To  the 
Committee  on  Labor. 

H.  B.  No.  174— Mr.  Smith.  To  the 
Committee  on  Labor. 

H.  B.  No.  175 — Mr.  Greve.  To  the 
Committee  on  Labor. 

H  .B.  No.  176— Mr.  Talley.  To  the 
Committee  on  Public  Health. 

H.  B.  No.  177 — Mr.  Denune.  To  the 
Joint  Committee  on  Taxation. 

H.  B.  No.  178 — Mr.  Federman.  To 
the  Committee  on  Cities. 

H.  B.  No.  179— Mr.  Kreider.  To  the 
Committee  on  Common  Schools. 

H.  B.  No.  180— Mr.  Graham,  of  Lick- 
ing. To  the  Committee  on  Benevolent 
and  Penal  Institutions. 

H.  B.  No.  181— Mr.  Gordon,  of  Lo- 
gan. To  the  Committe  on  Common 
Schools. 

H.  B.  No.  182— Mr.  Gordon,  of  Lo- 
gan. To  theCommittet  on  Universi- 
ties and  Colleges. 

H.  B.  No.  183— Mr.  Pugh.  To  the 
Committee  on  Labor. 

H.  B.  No.  184— Mr.  Huber.  To  the 
Committee  on  Soldiers'  and  Sailors' 
Orphans'  Home. 

H.  B.  No.  185— Mr.  McFarland.  To 
the  Committee  on  Agriculture. 


H.  B.  No.  186— Mr.  Johnston.  To 
the  Committee  on  Common  Schools. 

H.  B.  No.  187— Mr.  Hinchey.  To  the 
Committee  on  Cities. 

H.  B.  No.  188— Mr.  Cable.  To  the 
Committee  on  Codes,  Courts  and  Pro- 
cedures. 

H.  B.  No.  189— Mr.  Hoover.  To  the 
Committe  on  Judiciary. 

H.  B.  No.  190— Mr.  Dunn.  To  the 
Committee  on  Insurance. 

H.  B.  No.  191— Mr.  Bond.  To  the 
Committee  on  Mines  and  Mining. 

H.  B.  No.  192— Mr.  Gordon,  of 
Brown.  To  the  Committee  on  Taxa- 
tion and  Revenues. 

H.  B.  No.  193— Mr.  Bliss.  To  the 
Committe  on  Insurance. 

H.  B.  No.  194 — Mr.  Thompson.  To 
the  Committee  on  Appropriations  and 
Finance. 

H.  B.  No.  195 — Mr.  Thompson.  To 
the  Joint  Committee  on  Taxation. 

H.  B.  No.  196— Mr.  Faris.  To  the 
Committee  on  Universities,  Colleges 
and  Normal  Schools. 

H.  B.  No.  197— Mr.  Gordon,  of  Lo- 
gan,   To  the  Committee  on  Libraries. 

H.  B.  No.  19« — Mr.  Hughes.  To  the 
Committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  1991— Mr.  Comings.  To  the 
Committee  on  Libraries. 

H.  B.  No.  200— Mr.  Graham,  of  Mus- 
kingum. To  the  Committe  on  Banks 
and  Banking. 

H.  B.  No.  201— Mr.  Johnston.  To  the 
Committee  on  Common  Schools. 

H.  B.  No.  202— Mr.  Cable.  To  the 
Committee  on  Public  Highways. 

H.  B.  No.  203— Mr.  Miller,  of  Stark. 
To  the  Committee  on  Codes,  Courts 
and  Procedure. 

H.  B.  No.  204— Mr.  Miller,  of  Stark. 
To  the  Committe  on  Codes,  Courts 
and  Procedure. 

H.  B.  No.  205— Mr.  Dodge.  To  the 
Committee  on  Codes,  Courts  and  Pro- 
cedure. 


COMMITTEE   REFERENCES   OF 
BILL8  INTRODUCED  IN  8ENATE 

S.   B.   No.   28— Mr.   Davis.     To   the 
Committee  on  Labor. 

S.  B.  No.  29 — Mr.  Snyder.     To  the 
Committee  on  Public  Works. 

S.   B.   No.   30 — Mr.   Jones.     To   the 
Committee  on  Judiciary. 

S.  B.  No.  31.     Mr.    Davis.     To  the 
Committee   on   Military  Affairs. 
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S.  B.  No.  32 — Mr.  Berry.     To  com- 
mittee on  Judiciary. 

S.  B.  No.  33— Mr.  Miller.     To  Com- 
mittee on  Public  Utilities. 

S.  B.  No.  34— Mr.  Miller.     To  Com- 
mittee on  Cities. 

S.  B.  No.   35 — Mr.   Jones.     To  the 
Committtee  on  Common  Schools. 

S.  B.  No.  36— Mr.  White.     To    the 
Committee  on  Public  Health. 

S.  B.  No.  37 — Mr.  Sparks.  To  Com- 
mittee on  Privileges  and  Elections. 

S.  B.  No.  38 — Mr.  Sparks.     To  the 
Committee  on  Judiciary. 

S.  B.  No.  39 — Mr.  Parrett.    To  Com- 
mittee on  Finance. 

13.  B.  No.  40— Mr.  White.    To  Com- 
mittee on  Labor. 

S.  B.  No.  41— Mr.  Busbey.    To  Com- 
mittee on  Roads  and  Highways. 

S.  B.  No.   42 — Mr.     Patterson.     To 
Committee  on  Public  Works. 

S.  B.  No.  43 — Mr.  Whittemore.     To 
•Committee  on  Common  Schools. 

S.  B.  No.  44— Mr.  White.    To  Com- 
mittee on  Common  Schools. 
S.  B.  No|  45 — Mr.  Parrett.     To  Com- 
mittee on  Fish  and  Game. 


Bills*  Passed   In    House 

H.  B.  No.  47 — Mr.  Gordon. 
H.  B.  No.  76— Mr.  Griswold. 
H.  B.  No.  106 — Mr.  Hoover. 
H.  B.  No.  113— Mr.  Silver. 
H.  B.  No.  75— Mr.  Griswold. 
H.  B.  No.  68— Mr.  Evans. 
H.  B.  No.  40 — Mr.  Thompson. 
H.  B.  No.  30— Mr.  Miller  of  Stark. 


H.  B.  No.  22 — Mr.  Evans. 

H.  B.  No.  110— Mr.  Stokes. 

H.  B.  No.  116— Mr.  McCoy. 

H.  B.  No.  31— Mr.  Cable. 

S.  B.  No.  1 — Mr.  Jones  of  Hamilton. 


Bills  Reported  Out  by  Committees  and 
Up  for  Passage  in  House 


H.  B.  No.  102— Mr.  Miller,  of  Stark. 
H.     B.     No.     47 — Mr.    Gordon,      of 
Brown. 
H.  B.  No.  75— Mr.  Griswold. 
H.  B.  No.  32— Mr.  Wiest. 
H.  B.  No.  113— Mr.  Silver. 
H.  B.  No.  40 — Mr.  Thompson. 
H.  B.  No.  30— Mr.  Miller,  of  Stark. 
H.  B.  No.  25 — Mr.  Barnes. 
H.  B.  No.  5 — Mr.  Hooley. 
H.  B.  No.  22— Mr.  Evans. 
H.  B.  No.  110— Mr.  Stokes. 
H.  B.  No.  31— Mr.  Cable. 
H.  B.  No.  94— Mr.  Kreider. 


Bills  Reported  Out  by  Committees  and 

Up  for  Passage  In  8enate 

S.  B.  No.  9 — Mr.  Davis.     Christian 
Science  bill. 


Bills  Defeated  in  House 
H.  B.  No.  60— Mr.  Kreider. 


Indefinitely  Postponed 
H.  B.  No.  32— Mr.  Wiest. 


SUPREME  COURT 


SYLLABI  OF  REPORTED  CASES 

16013 — The  State,  ex  rel.  Saul  Zie- 
lonka,  City  Solicitor  of  Cincinnati,  v. 
George  P.   Carrel,  Auditor.     In  man- 
damus. 
NICHOLS,  C.  J. 

1.  The  State  of  Ohio,  under  the  pro- 
visions of  Section  10,  Article  XII,  of 
the  constitution,  has  authority  to  levy 
excise  taxes  in  the  form  of  an  occu- 
pational tax. 

2.  Under  the  grant  of  power  of  lo- 
cal self-government  provided  for  in 
Section  3,  Article  XVIII  of  the  State 
Constitution;  the  city  of  Cincinnati, 
as  long  as  the  State  of  Ohio  through 
its  general  assembly  does  not  lay  an 
occupational  tax  on  businesses,  trades, 
vocations  and  professions  followed  in 
the  state,  may  raise  revenue  for  lo- 
cal purposes,  through  the  instrumen- 
tality of  occupational  taxes. 

3.  The  ordinance  of  the  city  of  Cin- 
cinnati providing  that  an  annual  tax 
shall  be  levied  upon  all  persons,  asso- 
ciations of  persons,  firms  and  corpor- 
ations pursuing  any  of  the  trades,  pro- 
fessions, vocations,  occupations  and 
businesses  therein  named,  is  a  valid 
exercise  of  the  legislative  power  of 
such  city. 

Writ  allowed. 

Matthias,  Jonnson,  Donahue,  Wana- 
maker  and  Robinson,  JJ.,  concur. 
Jones,  J.,  dissents  from  second  and 
third  propositions  of  the  syllabus  and 
from  the  judgment. 


16057 — Modern  Woodmen  of  Amer- 
ica v.  Van  R.  Myers. 

Error  to  the  Court  of  Appeals  of 
Hancock  county. 
JONES,  J. 

1.  When  a  resident  of  a  foreign 
state  becomes  a  member  of  a  frater- 
nal and  beneficiary  society  organized 
ized  under  the  laws  of  such  state, 
and  there  enters  into  a  contract  of 
insurance,  with  a  requirement  for 
performance  there  in  conformity  with 


the  state,  in  determining  the  rights 
and  obligations  of  the  society  and  its 
members,  recourse  should  be  had  to 
the  significance  and  effect  of  its  by- 
laws as  construed  by  the  courts  of 
such  state. 

2.  The  by-laws  of  such  society  con- 
tained a  clause  that  "No  change  in 
the  designation  of  beneficiary  or  ben- 
eficiaries shall  be  effective  until  the 
old  certificate  shall  have  been  deliv- 
ered to  the  head  clerk  and  a  new  cer- 
tificate Issued  during  the  life-time  of 
the  member"  and  that  any  attempt 
by  a  member  to  change  beneficiarlef 
otherwise  than  by  a  strict  compliance 
with  the  provisions  of  the  by-laws 
relating  to  change  of  beneficiaries, 
should  "be  absolutely  null  and  void." 
An  answer  alleging  in  substance  that 
courts  of  such  foreign  state  (in  this 
case,  Illinois,)  construing  such  by- 
laws, have  held  that  such  attempted 
change  of  beneficiaries  as  therein 
disclosed  is  Ineffective  unless  a  new 
certificate  has  been  issued  during  the 
life-time  of  the  member,  states  a  good 
defense. 

Judgment  reversed. 

Nichols,  C.  J.,  Wanamaker,  Mat- 
thias, Johnson  and  Donahue,  JJ.,  con- 
cur. 

Robinson,  J.,  not  participating. 


16171— JThe  State  ex  rel.  William 
A.  Greenlund,  v.  William  D.  Fulton, 
Secretary  of  State. 

In  mandamus. 
JOHNSON.  J. 

1.  The  filing  of  a  petition  signed 
by  ten  percent  of  the  electors,  pro- 
posing an  amendment  to  the  consti- 
tution, the  full  text  of  which  shall 
have  been  set  forth  in,  such  petition, 
as  required  by  Section  la,  Article  II 
of  the  constitution,  is  jurisdictional; 
and  is  a  necessary  -prerequisite  to  the 
submission  of  said  proposed  amend- 
ment for  the  approval  or  rejection  of 
the  electors. 

2.  When  such  a  petition,  signed  and 
prepared  in  accordance  with  the  con- 
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with  the  secretary  of  state,  he  is  re- 
quired to  submit  to  the  electors  the 
exact  proposal  as  set  forth  in  the  peti- 
tion, and  there  is  no  authority  for  the 
submission  of  any  other  or  different 
one. 

3.  The  provisions  of  Section  la,  et 
seq.,  Article  II  of  the  constitution  for 
the  filing  of  petitions  for  proposed 
amendments  to  the  constitution  for 
copies,,  arguments  and  explanations 
thereof,  and  for  preparation  of  bal- 
lots so  as  to  permit  an  affirmative  or 


negative  vote  upon  each  law,  section 
of  law  or  proposed  law,  or  proposed 
amendment  to  the  constitution,  are 
mandatory.  A  submission  of  a  pro- 
posed amendment  to  the  constitution 
without  substantial  compliance  with 
the  provisions  of  the  sections  of  the 
constitution  referred  to  is  invalid. 

Writ  denied. 

Nichols,  C.  J.,  Matthias  and  Wana- 
maker,  JJ.,  concur. 

Jones,  Donahue  and  Robinson.  JJ., 
dissent. 


MOTION   DOCKET 

10002— The  Hamilton  Furnace  Com- 
pany v.  The  Hamilton  Otto  Coke 
Company.  Motion  by  defendant  to 
dismiss  petition  in  error  in  cause  No. 
•16135  on  the  General  Docket.  Sus- 
tained. 

10016 — The  Industrial  Commission 
of  Ohio  y.  Marcus  G.  Evans,  Judge. 
Motion  by  defendant  for  leave  to  file 
answer  in  cause  No.  16037  on  the  Gen- 
eral Docket.     Sustained. 

10020 — Edward  A.  Garrard,  Admr., 
v.  The  Mahoning  Valley  Railway  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Trumbull  county 
to  certify  its  record.    Sustained. 

10021— The  Dayton  Mutual  Fire  Ins. 
Co.  v.  The  Thompson  Grinder  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Clark  county  to 
certify  its  record.    Overruled. 

10022— George  H.  Clark,  Exr.,  et  al. 
v.  The  McClaln  Fire  Brick  Co.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Columbiana  county  to 
certify  its  record.     Sustained. 

10030— Marie  Blank  v.  The  Physi- 
cians Hospital  Assn.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.    Overruled. 

10034 — Henry  Egbert  v.  Russell  Eg- 
bert et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Scioto 
county  to  certify  its  record.  Over- 
ruled. 

10035 — Herman  Miller  v.  The  State 
of  Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals  of 
Wayne  county.    Overruled. 

10036— C.  D.  Bowers  v.  Francisco  Di 


Fernando.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of 
Franklin  county  to  certify  its  record. 
Overruled. 

10037 — The  National  Quarries  Co. 
v.  The  State  of  Ohio  ex  rel.  Clinton 
Cowen,  State  Highway  Commissioner, 
et  al.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Franklin 
county  to  certify  its  record.  Over- 
ruled, 

10038 — The  Bishop  Insurance 
Agency  Co.  -v.  Samuel  A.  Darling.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Knox  county  to  certify 
its  record.    Overruled. 

10039 — The  Home  Insurance  Com- 
pany of  New  York  v.  A.  J.  Derbyshire. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Clinton  county 
to  certify   its  record.    Overruled. 

10040— Hiram  L.  Uncapher,  Admr., 
v.  Eli  M.  West,  Rcr.,  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Franklin  county  to  certify  its 
record.     Sustained. 

10041— The  Columbus  Mutual  Life 
Ins.  Co.  v.  The  National  Life  Ins.  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Summit  county  to 
certify  its  record.    Sustained. 

10042— J.  R.  Weimer  v.  Sam  Rosen. 
Admr.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Franklin 
county  to  certify  its  record.  Sustained. 

10043— George  R.  Taylor,  Admr.,  v. 
The  Ohio  Electric  Ry.  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Licking  county  to  certify 
its  record.    Overruled. 

10044 — Augusta  W.  Kaach,  etc.,  v. 
The  City  of  Akron.    Motion  by  plain- 
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tiff  to  dispense  with  printing  certain 
exhibits  in  cause  No.  16198  on  the 
general  docket.    Sustained. 

10045 — Hiram  L.  Uncapher,  Admr., 
v.  Eli  M.  West,  Recr.,  et  al.  Motion 
by  defendant  to  strike  petition  in 
error  from  the  flies  in  cause  No.  16182 
on  the  general  docket.    Overruled. 

10046 — The  East  Liverpool  City  Ice 
Co.  V.  'Sherman  Reed.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Columbiana  county  to  certify  its 
record.    Overruled. 

10047— JThe  East  Liverpool  City  Ice 
Company  v.  Ben  F.  Cronin.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Columbiana  county  to  cer- 
tify its  record.    Overruled. 

10048 — The  Adams  Express  Co.  v. 
Ida  Beckwith  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Lucas  county  to  certify  its  record. 
Sustained. 

1004£-^Jones  Drake  v.  The  City  of 
East  Cleveland.  Motion  for  an  order 
directing    the    Court    of    Appeals    of 


Cuyahoga  county  to  certify  its  record. 
Sustained. 

10050— The  Ohio  Confection  Co.  v. 
The  Max  Glick  Co.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

GENERAL   DOCKET 

15990 — George  L.  Ammon  et  aL  v. 
Conrad  A.  Horn,  auditor,  et  al. 
Lorain.     Judgment  affirmed. 

15998— Village  of  Port  Clinton  et  al 
v.  Josie  Fall.  Ottawa.  Judgment  af- 
firmed. 

16020— Fannie  M.  Gilder  v.  The  In- 
dustrial Commission  of  Ohio.  Lorain. 
Judgment  affirmed. 

16069*— Howard  Wright  et  al.  v. 
Harvey  Longanecker.  Montgomery^ 
Judgment  affirmed. 

16159— The  State  of  Ohio  ex  rel. 
Calvin  C.  Rutledge  v.  The  State  Med- 
ical Board  of  the  State  of  Ohio.  In 
mandamus.  Demurrer  sustained. 
Leave  to  amend  petition  is  granted. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS. 
Akron  Merrill  System  Co.,  Akron, 
$50,000.  B.  C.  Heller,  C.  H.  Lebold, 
A.  T.  Kunkel,  Charles  R.  Werking, 
Prank  N.  Cochenour,  F.  L.  Higley. 
(Constructing  apartments,  etc. 

Cook  Cone  &  Candy  Co.,  Cincinnati, 
$15,000.  R.  E.  McBreen,  E.  T.  Mc- 
Breen,  Edward  J.  Siegwarth,  C.  A. 
Siegwarth,  M.  N.  Cook. 

East  Boulevard  Auto  and  Tire  Serv- 
ice Co.,  Cleveland,  $5,000.  W.  A.  Ko- 
lar,  Mary  A.  Kolar,  F.  J.  Pekoe,  Jr.,  F. 
Kolar,  S.  A.  Cook. 

Carey  Machine  Co.,  Cleveland,  $50,. 
000.  F.  J.  Schmeldt,  J.  F.  Connelly, 
U.  P.  DeHart,  C.  A.  Carey,  E.  S.  Cook. 
Giatrou  Silver  Realty  Co.,  Cleve- 
land, $25,000.  B.  J.  Sawyer,  Harry  A. 
Silver,  George  Silver,  James  Silver, 
Geo.  Giatrou. 

Carrollton  Motor  Car  Co.,  Carroll- 
ton,  $25,000.  D.  L.  Dennis,  E.  H.  Pret- 
ty, Elmer  Maffett,  O.  J.  Roudebush, 
J.  N.  Price. 

Wappner  Co.,  Mansfield,  $10,000. 
Henry  Wappner,  R.  H.  Wappner,  Wil- 
liam C.  Wappner,  Harry  K.  Koch,  Har- 
ry Beidel..  (Dealing  in  merchandise.) 
M.  Borovitz-Soos  Co.,  Akron,  $50,- 
000.  Martin  Borovitz,  Katie  Borovitz, 
Ernest  Soos,  Regina  Soos,  George  W. 
Herz.  (Musical  instruments  and  gen- 
eral merchandise.) 

iE.  H.  Wiener  Co.,  Akron,  $100,000. 
E.  H.  Wiener,  C.  H.  Wiener,  George 
W.  Sieber,  Bernard  J.  Amer,  Jos.  B. 
Sieber.  (Sink-strainers,  household 
wares,  manufacturing.) 

Brassfleld-Garner  Amusement  Co., 
Ironton,  $2,000.  Herschell  Brassfield, 
Harold  Garner,  William  Perkins,  Mar- 
cellus  Brown,  John  Crockrel. 

Bunting  Cement  Block  Co.,  Akron, 
$50,000.  M.  M.  Bunting,  Walter  R. 
Martin,  A.  H.  Palmer,  J.  L.  Seeley,  R. 
K.  Crawiford. 

Consolidated  Amusement  Co.,  Steu- 
benville,  $5,000.  Jos.  H.  Yeager,  W. 
J.  Bertram,  John  D.  Gardner,  Chas.  K. 
Welch,  Joseph  J.  Pisarro. 

Cleveland  Liberty  Motor  Co.,  Cleve- 
land,  $50,000.     S.   H.   Miller,   Max    S. 
Flshel,   R.  E.  Stein,  B.   R.   Kohn,     P. 
Schulman. 


Eldred  and  Highgate  Co.,  Elyria. 
$70,000.  W.  F.  Eldred,  C.  R.  Rock,  C. 
W.  Smalley,  A.  G.  Highgate,  J.  A- 
Reublln.  (Groceries,  electrical  equip- 
ment, etc.,  wholesale  and  retail.) 

T.  E.  Milliken  Sales  Co.,  Youngs- 
town,  $25,000.  T.  E.  Milliken,  P.  R. 
Kistler,  Covington  Westlake,  J.  Ar- 
thur Ferris,  John  Ruffalo.  (Automo- 
bile business.  ) 

Rubber  City  Savings  Bank.  Akron. 
$25,000.  J.  J.  Shea,  H.  H.  Hollinger. 
T.  F.  Doyle,  E.  E.  Bennett,  R.  F.  Todd. 

Steel  City  Auto  Repair  Co.,  Youngs- 
town,  $10,000.  H.  C.  Mikkelsen,  H. 
S.  Waldo,  A.  U.  Custard,  A.  B.  Calvin, 

B.  L.  Smith. 

G.  W.  Bahl  Realty  Co.,  Mansfield, 
$50,000.  G.  W.  Bahl,  N.  W.  Bahl,  L. 
R.  Bahl,  P.  M.  Yuncker,  J.  C.  Maxwell. 

Gannet  Auto  Co.,  Cleveland,  $50.- 
000.  E.  E.  McCloud,  C.  F.  Gross,  H.  C. 
Berghaus,  W.  J.  Coughlin,  E.  E.  Cun- 
ningham. 

J.  Kahn  Co.,  Norwalk,  $35,000.  Wal- 
ter E.  Battle,  Marcus  M.  Kahn,  Reset- 
ta  Kahn,  Asher  D.  Kahn,  Albert  J. 
Hund|     (General  merchandise. 

Liberty  Hall  Co.,  Leroy  Township. 
Lake  County,  $3,000.    W.  G.  Irons,  C. 

C.  Fllson,  Charles  F.  Sherwood,  Ethel 
Ostrander,  R.  M.  Ostrander. 

Crawford  Oil  and  Gas  Co..  New 
Washington,  $20,000.  A.  W.  Bechtel, 
Eugene  Fry,  J.  H.  Donaldson,  J.  A. 
Jacob,  A.  C.  Schafster. 

Cincinnati  Base  Ball  Club  Co.,   Cin- 
cinnati,    $350,000.     Walter   F.    Fried- 
lander,   Louis  A.  Widrlg,  Aug.   Herr- 
mann, C.  J.  McDlarmid,     Charles     J 
Christie. 

Commercial   Window   Cleaning   Co 
Cleveland,  $1,200.    David  Gloger,  Lola 
Koonce,    Wolf     Manheim,      Mathews 
Marcus,  Charles  Obosch. 

Duga  Transfer  &  Storage  Co.,  East 
Liverpool,  $10,000.  Frank  S.  Duga,  B. 
G.  Duga,  R.  K.  Duga,  Pearl  Barnes, 
Wm.  M.  Tallman. 

Grantors'  Realty  Co.,  Cleveland. 
$10,000.  L.  B.  Leonard,  J.  B.  Quiglev, 
E.  A.  Stockwell,  J.  J.  Luthi,  E.  F.  Wes- 
terhold. 
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No.  1586— In  the  Matter  of  the  Application  of  The  Ada  Water  and 
Light  Company  for  Permission  to  Issue  $40,000  Worth  of  Bonds 
and  $30,000  of  Common  Stock  to  Pay  for  Property.  Prayer 
Granted. 


(Dated  February  6,  1919.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  The  Ada  Water  and  Light 
Company,  (a  corporation  organized  under  the  laws  of  Ohio)  asking 
the  consent  and  authority  of  this  Commission  to  issue  common  capi- 
tal stock  of  the  par  value  of  $30,000.00  and  first  mortgage,  six  per 
cent,  bonds  of  the  principal  sum  of  $40,000.00,  said  capital  stock  and 
$30,000.00,  principal  amount,  of  said  bonds  to  be  issued  as  fully  paid 
and  at  par  in  payment  of  the  consideration  for  the  property  hereto- 
fore of  The  Ada  Water,  Heat  and  Light  Company  and  more  recently 
acquired,  at  judicial  sale,  by  Fenwick  Ewing,  T.  M.  Kier  and  Charles 
B.  Slack,  and  now,  under  authority  of  the  order,  this  day  made  and 
entered  in  proceeding  No.  1559,  to  be  purchased  by  the  applicant 
herein,  and  the  proceeds  arising  from  the  sale  of  the  remaining 
$10,000.00  principal  sum,  of  said  bonds  to  be  used  to  provide  addi- 
tions, extensions  and  improvements  to  said  property. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  said  property,  so  to  be  acquired 
by  the  applicant  is  worth  not  less  than  the  sum  of  $60,000.00,  and 
that  the  issue  of  applicant's  said  capital  stock  and  its  bonds  of  the 
principal  sum  of  $30,000.00  is  reasonably  required  and  necessary  for 
the  acquisition  of  property,  to  be  actually  used  and  useful  for  the 
prosecution  of  applicant's  corporate  purposes,  and  is  satisfied  that 
consent  and  authority  for  the  issue  and  disposition  of  such  capital 
stock  and  bonds  should  be  granted.    It  is  therefore 

Ordered,  That  said  The  Ada  Water  and  Light  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock"  of  the  par 
value  of  thirty  thousand  dollars  ($30,000.00)  and  its  fhrflt  mortgage, 
six  per  cent,  bonds  of  the  principal  sum  of  thirty  thotfS&nd  dollars 
($30,000.00) .    It  is  further  *; 

Ordered,  That  said  capital  stock  and  bonds  be  issued  and  deliv- 
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ered,  as  fully  paid  and  at  par,  to  Fenwick  Ewing,  T.  M.  Kier  and  C.  B. 
Slack  in  full  and  final  payment  of  the  consideration  for  the  property 
and  assets  heretofore  of  The  Ada  Water,  Heat  and  Light  Company, 
and  more  recently  acquired,  at  judicial  sale,  by  said  parties,  and, 
by  them,  to  be  sold  to  the  applicant  herein  under  authority  of  the 
order  this  day  made  and  entered  in  proceeding  No.  1599.  It  is  fur- 
ther 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  bonds 
pursuant  to  the  terms  and  conditions  of  this  order. 

And,  it  appearing  that,  at  this  time,  the  applicant  has  no  definite 
program  for  the  extension  and  improvement  of  its  property,  it  is 
therefore  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent  and 
authority  to  issue  $10,000.00  additional  bonds  be,  and  hereby  it  is 
denied. 


No.  1611 — In  the  Matter  of  the  Application  of  The  New  York,  Chi- 
cago and  St.  Louis  Railroad  Company  for  Leave  to  Execute  its 
"Second  and  Improvement  Mortgage"  and  to  Issue  Bonds  There- 
under to  an  Amount  not  Exceeding  $4,135,000.00.  Prayer 
Granted. 


(Dated  February  6,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard  upon  the  application  of  The  New 
York,  Chicago  and  St.  Louis  Railroad  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  States  of  New  York,  Penn- 
sylvania, Ohio  and  Indiana,  asking  the  consent  and  authority  of 
this  Commission  to  issue  its  second  and  improvement  mortgage 
bonds  of  the  principal  sum  of  $4,135,000.00,  the  proceeds  arising 
from  the  sale  thereof  to  be  used, 

(a)  Three  hundred  thousand  dollars  to  pay  a  certain  note 
issued,  by  applicant,  to  the  Union  Commerce  National  Bank  of 
Cleveland.  Ohio,  maturing  March  27, 1919. 

(b)  To  reimburse  itsi  treasury  for  the  sum  of  $197,000.00 
not  procured  by  the  issue  of  stock,  bonds,  notes  or  other  evi- 
dences of  indebtedness,  expended  therefrom  for  the  payment 
and  discharge  or  acquisition  of  applicant's  first  mortgage  bonds. 

(c)  To  pay  and  discharge  applicant's  indebtedness,  in  the 
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sum  of  $113,000.00  to  the  director  general  of  railroads  incurred 
and  created  for  and  on  account  of  the  provision,  by  the  director 
general  of  railroads,  of  actual  additions,  extensions  and  im- 
provements' to  applicant's  facilities. 

(d)  To  reimburse  applicant's  treasury  for  the  sum  of  $3,- 
526,000.00,  none  of  which  was  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  actually  ex- 
pended therefrom,  within  the  period  February  1st,  1914,  to  De- 
cember 31st,  1917,  for  the  construction,  completion,  extension 
and  improvement  of  its  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  filed  herein  and  the  record  made  upon  the  hearing 
thereof : 

(1)  That  the  applicant  now  has  outstanding  indebtedness 
represented  by  v  piorrn^o'v  note,  of  the  sum  of  $300,000.00 
which  matures  March  27,  1919,  and  must,  on  said  day,  be  paid 
and  discharged  or  refunded,  and,  further,  that  the  applicant  is 
now  legally  indebted  to  the  director  general  of  railroads  of  the 
United  States  Railroad  Administration,  in  the  sum  of  $113,- 
000.00  for  and  on  account  of  the  provision,  by  said  director 
general  of  railroads,  of  additions,  extensions  and  improve- 
ments to  applicant's  facilities  between  the  dates  January  1st, 
and  April  30th,  1919. 

(2)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  the  applicant  actually 
expended  for  its  treasury  moneys,  not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  as  fol- 
lows, to-wit:  For  the  payment  and  discharge  or  acquisition 
of  first  mortgage  bonds,  the  sum  of  $197,000.00  and  for  the 
construction,  completion,  extension  and  improvement  of  its 
facilities,  the  sum  of  $3,526,837.91. 

(3)  That  the  issue  of  applicant's  said  second  mortgage 
bonds  is  reasonably  required  and  the  money  to  be  procured 
thereby  necessary  for  the  payment  and  discharge  of  lawful  re- 
funding and  readjustment  of  applicant's  indebtedness,  and  for 
the  reimbursement  of  its  treasury  for  moneys,  not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, actually  expended  therefrom,  within  the  period  February 
1st,  1914,  to  and  including  December  31st,  1917,  for  the  pay- 
ment and  discharge  of  indebtedness  and  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities. 

(4)  That,  the  applicant  now  having  bonds  outstanding 
in  excess  of  its  issued  and  outstanding  capital  stock,  the  issue 
of  said  second  mortgage  bonds  and  the  expenditure  of  the  pro- 
ceeds of  such  bonds  in  excess  of  applicant's  issued  and  out- 
standing capital  stock  should  be  specifically  consented  to,  au- 
thorized and  approved. 


556  Department  Reports 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  bonds  should  be  granted.    It  is  therefore, 

Ordered,  That  said  The  New  York,  Chicago  and  St.  Louis  Rail* 
road  Company  be,  and  hereby  it  is  authorized  to  issue  its  "Series  A," 
Second  and  Improvement  Mortgage  Bonds,  bearing  interest  at  the 
rate  of  six  percentum  per  annum,  and  maturing  May  1, 1931,  of  the 
total  principal  sum  of  four  million,  one  hundred  and  thirty-five  thou- 
sand dollars  ($4,135,000.00) ,  and  that  said  "bonds  be  sold  for  the 
highest  price  obtainable,  but  for  not  less  than  ninety  (90)  percentum 
of  the  par  value  thereof,  plus  accrued  interest.   It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of  the 
proceeds  of  such  excess  of  bonds,  as  hereinafter  prescribed,  be  and 
hereby  they  are  specifically  consented  to,  authorized  and  approved. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to-wit : 

(a)  The  payment  of  the  promissory  note,  which 

matures  March  27, 1919,  given  to  the  Union 
Commerce  National  Bank  of  Cleveland,  O....$300,000.00 

(b)  The  discharge  of  applicant's  indebtedness  to 

the  director  general  of  railroads  on  account 
of  the  provision  of  additions  and  improve- 
ments to  its  facilities'  in  the  period  January 
1st,  to  April  30th,  1918. 113,000.00 

(c)  The  reimbursement  of  applicant's  treasury  for 

moneys,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebted- 
ness, expended  therefrom  between  Feb- 
ruary 1,  1914,  and  December  31,  1917,  for 
the  following  purposes,  viz : 

1.  For   the   acquisition   of   $210,000.00, 
principal  sum  of  first  mortgage  bonds..  197,000.00 

2.  For  the  construction,  completion,  ex- 
tension and  improvement  of  its  facili- 
ties    3,526,000.00 

It  is  further 

Ordered,  That  if  the  further  inquiry  and  investigation,  herein 
to  be  prosecuted  by  this  commission,  discloses  that  any  of  said  ex- 
penditures of  $3,536,837.91  (minus  the  sum  of  $837.91)  were  im- 
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properly  charged  to  capital  account,  proper  deduction  shall  be  made 
from  the  sum  hereunder  to  be  reimbursed  and  such  sum  applied  to- 
ward the  payment  of  capital  expenditures  made,  or  to  be  made,  sub- 
sequent to  April  30th,  1918.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  second  mortgage  bonds  and 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order. 

ji 

No.  1530 — The  Ohio  Sugar  Company,  Complainant,  vs.  The  Balti- 
more &  Ohio  Railroad  Company,  Defendant.    Dismissed. 


(Dated  January  27, 1919.) 

This  day  this  cause  came  on  for  final  consideration  upon  the 
pleadings  and  the  exhibits. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  complainant  is  not  entitled 
to  the  relief  prayed  for.    It  is,  therefore, 

Ordered,    That  said  cause  be,  and  hereby  it  is  dismissed. 


A  claim  which  vaguely  asserts  the  improper  collection  of 
$125.92  excess  freight  charges  on  eight  carloads  of  sugar  from  Ot- 
tawa to  Cincinnati  and  way  points.  In  the  absence  of  any  author- 
ity for  the  rate  sought  to  be  applied,  dismissed  on  the  ground  set 
forth  in  the  entry. 

No.  1428 — N.  E.  George,  Complainant,  vs.  The  Lake  Erie  &  West- 
ern Railroad  Company,  Defendant.    Dismissed. 


(Dated  January  27,  1919.) 

This  day  this  cause  came  on  for  final  consideration  upon  the 
pleadings  and  the  exhibits. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  complainant  is  not  entitled 
to  the  relief  prayed  for.    It  is,  therefore 

Ordered,    That  said  cause  be,  and  hereby  it  is  dismissed. 


A  claim  for  $49.50,  alleged  damage  to  30  bunches  of  bananas 
shipped  from  Fostoria  to  Fremont  in  December,  1916. 
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No.  1427— N.  E.  George,  Complainant,  vs.  The  Lake  Erie  &  West- 
;  ern  Railroad  Company,  Defendant 


(Dated  January  27,  1919.) 

This  day  this  cause  came  on  for  final  consideration  upon  the 
pleadings  and  the  exhibits. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  complainant  is  not  entitled 
to  the  relief  prayed  for.    It  is,  therefore 

Ordered,    That  said  cause  be,  and  hereby  it  is  dismissed. 


A  claim  for  $48.78,  the  value  of  twenty-six  watermelons,  al- 
leged to  have  been  ruined  by  excessive  delay  in  transportation  from 
Fostoria  to  Fremont  in  August,  1913. 


No.  1429— N.  E.  George,  Complainant,  vs.  The  Lake  Erie  &  West- 
ern Railroad  Company,  Defendant.    Dismissed. 


(Dated  January  27,  1919.) 

This  day  this  cause  came  on  for  final  consideration  upon  the 
pleadings  and  the  exhibits. 

Upon,  consideration  whereof,  and  being  fully  advised  in  the 
premises),  the  commission  finds  that  the  complainant  is  not  entitled 
to  the  relief  prayed  for.    It  is,  therefore 

Ordered,    That  said  cause  be,  and  hereby  it  is  dismissed. 


A  claim  for  $82.50,  the  damage  alleged  to  have  occurred  to  50 
bunches  of  bananas  shipped  from  Fostoria  to  Fremont  in  December, 
1916. 

r  , 

No.  1592 — In  the  Matter  of  the  Application  of  The  Ohio  Northern 
Public  Service  Company  for  Consent  and  Authority  to  Issue 
$5,300.00  of  its  First  and  Refunding  Mortgage  Gold  Bonds. 
Prayer  Granted. 


(Dated  January  27,  1919.) 

This  day,  (the  commission  having  heretofore  deemed  the  as- 
signment of  the  same  for  hearing  to  be  unnecessary) ,  this  matter 
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came  on  for  final  consideration  upon  the  application  of  The  Ohio 
Northern  Public  Service  Company,  (a  corporation  organized  under 
the  laws  of  Ohio) ,  asking  the  consent  and  authority  of  this  commis- 
sion to  issue  first  and  refunding  mortgage,  six  percent  gold  bonds 
of  the  principal  sum  of  five  thousand  three  hundred  dollars,  the 
proceeds  arising  from  the  sale  thereof  to  be  applied  toward  the  re- 
imbursement of  applicant's  treasury  for  moneys,  not  secured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  ex- 
pended therefrom,  between  the  dates  January  1st  and  November 
30th,  1918,  for  the  extension  and  improvement  of  its  facilities : 
The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein,  and  more  particularly 
between  January  1st,  and  November  30th,  1918,  the  applicant 
actually  expended  from  its  treasury  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities,  the  sum 
of  $5,342.51,  none  of  which  was  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness. 

(2)  That  the  issue  of  applicant's  said  bonds  is  reasonably 
required  and  the  money  to  be  procured  thereby  necessary  for 
the  reimbursement  of  applicant's  treasury  for  moneys,  not 
procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness,  actually  expended  therefrom,  within  the  five 
years  next  preceding  the  date  of  the  filing  of  the  application 
herein,  for  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities. 

And  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Ohio  Northern  Public  Service  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  first  and  refunding 
mortgage,  six  percent  gold  bonds  of  the  principal  sum  of  five  thou- 
sand, three  hundred  dollars  ($5,300.00) ,  and  that  said  bonds,  be  sold 
for  the  highest  price  obtainable,  but  for  not  less  than  eighty-five 
(85)  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That,  pending  such  sale  of  said  bonds,  the  same  may 
be  pledged  as  collateral  security  for  loans,  which  loans  shall  be  of 
the  greatest  sums  negotiable  but,  in  no  event,  less  than  sixty-six 
and  two-thirds  (66%)  percentum  of  the  par  value  of  said  bonds.  It 
is  further 

Ordered,     That  the  proceeds  arising  from  the  sale  of  said 
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bonds  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to- wit:  The  reimbursement  of  applicant's  income  for  the 
moneys,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  actually  expended  therefrom  for  the  ex- 
tension and  improvement  of  its  facilities  between  the  dates  Janu- 
ary 1st,  and  November  30th,  1918,  as  more  fully  set  out  in  the  de- 
tailed statement  marked  exhibit  "A,"  appended  to  the  application 
herein,  which  hereby  is  made  a  part  of  this  order  by  reference.  It 
is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  bonds  and  the  expenditure 
of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions  of  this 
order. 


No.  1588 — In  the  Matter  of  the  Joint  Application  of  The  Consoli- 
dated Gas  Company  to  Sell,  and  of  H.  B.  Walker  &  Company  to 
Purchase  the  Assets  and  Property  of  The  Consolidated  Gas  Com- 
pany Located  and  Being  at  West  Lafayette,  Ohio.  Prayer 
Granted. 


(Dated  January  27, 1919.) 

The  commission  having  heretofore  deemed  the  assignment  of 
the  same  for  hearing  to  be  unnecessary,  this  day  this  matter  came 
on  for  final  consideration  upon  the  joint  application  of  The  Con- 
solidated Gas  Company,  (a  corporation  organized  under  the  laws 
of  Ohio,)  and  H.  B.  Walker,  doing  business  under  the  trade  name 
of  H.  B.  Walker  &  Company,  asking  the  consent  to  and  approval,  by 
this  commission,  of  the  sale  by  said  first  named  applicant  to,  and 
the  purchase  by  the  latter,  of  the  property  of  said  The  Consolidated 
Gas  Company  located  in  and  about  the  village  of  West  Lafayette, 
Ohio. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein, 

(a)  That  the  service  furnished  the  public  will  be  im- 
proved by  said  conveyance  of  the  title  to  said  property,  and 

(b);  That  the  public  will. thereby  be  furnished  adequate 
service  for  a  reasonable  and  just  rate  or  charge  therefor, 
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and  is  satisfied  that  its  consent  and  authority  for  such  purchase 
and  sale  of  property  should  be  granted.    It  is,  therefore, 
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Ordered,  That  said  The  Consolidated  Gas  Company  be,  and 
hereby  it  is  authorized  to  sell  and  convey  to  H.  B.  Walker  &  Com- 
pany, its  property,  rights  and  assets  located  in  and  about  the  vil- 
lage of  West  Lafayette,  Ohio,  as  more  fully  enumerated  and  de- 
scribed in  the  detailed  statement  marked  exhibit  "A"  filed  with  the 
petition  herein,  which  exhibit  hereby  is  made  a  part  of  this  order 
by  reference;  and  the  said  H.  B.  Walker  &  Company  hereby  is  au- 
thorized to  purchase  said  property  and  to  pay  therefor  the  agreed 
consideration  of  $10,000.00.    It  is  further 

Ordered,  That,  forthwith  upon  the  passing  of  title  to  said 
property,  said  parties  file  with  this  commission  schedules  providing 
for  their  respective  withdrawal  from  an  inauguration  of  service 
within  the  territory  now  served  by  means  of  said  property.  It  is 
further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  as  to  rates  and  service  herein- 
before set  forth  be  binding  upon  this  commission  in  any  future  pro- 
ceeding involving  said  matters. 
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Female  Offenders  Who  are  not  Within  Any  of  the  Cases  Specifical- 
ly Excepted,  Must  be  Sentenced  to  the  Ohio  Reformatory  for 
Women  and  Not  to  the  Other  Institutions  Named  in  Section 
2148-8  General  Code.  The  Fact  that  the  Reformatory  Does  not 
Have  the  Capacity  at  this  Time,  to  Care  for  Additional  Prisoners, 
Will  not  Justify  the  Courts  in  Disregarding  the  Provisions  of 
the  Statute,  Nor  Can  it  Have  the  Effect  of  Conferring  Authority 
Upon  the  Courts  to  Sentence  an  Offender  to  the  Prohibited  In- 
stitutions. 


No.  29— (Opinion  Dated  February  6,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen :     Your  letter  of  January    29th,    requesting    my 
opinion  upon  the  following  statement  of  facts,  was  duly  received : 

"Statement  of  Facts. 

We  are  calling  your  attention  to  Sec.  2148-7  of  the  Gen- 
eral Code,  O.  L.  105-106,  page  131,  and  would  say  that  the 
Marysville  Reformatory  is  refusing  to  accept  any  more  women 
sentenced  thereto  for  the  reason  that  they  are  full  and  can  not 
take  care  of  any  more.  We  have  advised  an  Examiner  that, 
in  view  of  this  condition,  the  various  judges  can  only  sentence 
women  to  jail,  or  workhouses,  as  they  did  before  Sec.  2148-7 
G.  C,  became  a  law,  until  such  time  as  the  Marysville  Re- 
formatory will  be  in  shape  to  receive  such  persons  again. 

Question:    Are  we  correct  in  this  view?" 

The  statutes  involved  in  determining  your  question  are  sec- 
tions 2148-1,  2148-5,  2148-6  and  2148-7  G.  C.  as  follows : 

"Sec.  2148-1.  The  Ohio  reformatory  for  women  shall  be 
used  for  the  detention  of  all  females  over  sixteen  years  of  age, 
convicted  of  a  felony,  misdemeanor,  or  delinquency  as  herein- 
after provided,  and  for  the  detention  of  such  f emale  prisoners 
as  shall  be  transferred  thereto  from  the  Ohio  penitentiary 
and  the  girls'  industrial  school  as  hereinafter  provided." 

"Sec.  2148-5.  As  soon  as  the  governor  shall  be  satisfied 
that  suitable  buildings  have  been  erected  and  are  ready  for 
use  and  for  the  reception  of  women  convicted  of  felony  he 
shall  issue  a  proclamation  to  that  effect,  attested  by  the  secre- 
tary of  state,  and  the  secretary  of  state  shall  furnish  printed 
copies  of  such  proclamation  to  the  county  clerks  of  courts  and 
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from  the  date  of  said  proclamation  all -portions  of  this  act  ex- 
cept those  relating  to  the  commitment  of  misdemeanants  and 
delinquents  shall  be  in  full  force  and  effect.  Whenever  ad- 
ditional buildings  have  been  completed  so  as  to  care  for  mis- 
demeanants and  delinquents  a  proclamation  shall  be  issued 
and  published  in  the  same  manner  and  copies  furnished  to 
county  clerks  of  courts  and  to  all  judges  and  magistrates  hav- 
ing authority  to  sentence  misdemeanants  and  delinquents  and 
from  and  after  the  date  of  this  proclamation  all  portions  of 
this  act  relating  to  the  commitment  of  persons  to  said  re- 
formatory shall  be  in  full  force  and  effect. 

All  female  persons  convicted  of  felony,  except  murder  in 
the  first  degree  without  the  benefit  of  recommendation  of 
mercy,  shall  be  sentenced  to  the  Ohio  reformatory  for  women 
in  the  same  manner  as  male  persons  are  now  sentenced*  to  the 
Ohio  state  reformatory.  And  in  so,  far  as  applicable,  the  laws 
relating  to  the  management  of  the  Ohio  state  reformatory  and 
the  control  and  management  thereof,  shall  apply  to  the  Ohio 
reformatory  for  women." 

"Sec.  2148-6.  Female,  persons  over  sixteen  years  of  age 
found  guilty  of  a  misdemeanor  by  any  court  of  this  state 
shall  be  sentenced  to  the  Ohio  reformatory  for  women  and  be 
subject  to  the  control  of  the  Ohio  board  of  administration,  but 
all  such  persons  shall  be  eligible  to  parole  under  the  provisions 
of  this  act/' 

"Sec.  2148-7.  After  the  issuance  of  the  first  proclama- 
tion hereinbefore  referred  to,  it  shall  be  unlawful  to  sentence 
.  any  female  convicted  of  a  felony  to  be  confined  in  either  the 
Ohio  penitentiary  or  a  jail,  workhouse,  house  of  correction  or 
other  correctional  or  penal  institution,  and  after  the  issuance 
of  the  second  proclamation  it  shall  be  unlawful  to  sentence 
any  female  convicted  of  a  misdemeanor  or  delinquency  to  be 
confined  in  any  such  place  except  in  both  cases  the  reforma- 
tory herein  provided  for,  the  girls'  industrial  school  or  other 
institution  for  juvenile  delinquency,  unless  such  person  is 
over  sixteen  years  of  age  and  has  been  sentenced  for  less  than 
thirty  days,  or  is  remanded  to  jail  in  default  of  payment  of 
either  fine  or  costs  or  both,  which  will  cause  imprisonment 
for  less  than  thirty  days,  provided  that  this  section  shall  not 
apply  to  imprisonment  for  contempt  of  court." 

The  proclamations  referred  to  in  section  2148-5  G.  C.  have 
been  issued  by  the  governor  as  therein  provided,  and  by  reason 
thereof  section  2148-5  and  2148-7  G.  C.  are  in  full  force  and  effect. 

By  the  express  mandate  of  section  2148-5  G.  C.  all  female  per- 
sons convicted  of  felony,  except  murder  in  the  first  degree  without 
benefit  of  recommendation  of  mercy,  must  be  sentenced  to  the  Ohio 
Reformatory  for  women;  and  under  section  2148-7  G.  C.  it  is  un- 
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lawful  to  sentence  any  -female  convicted  of  a  felony  to  be  confined 
in  either  the  Ohio  penitentiary  or  a  jail,  workhouse,  house  of  cor- 
rection or  other  correctional  or  penal  institution,  or  to  sentence 
any  female  convicted  of  a  misdemeanor  or  delinquency  to  be  con- 
fined in  any  of  the  places  of  confinement  mentioned,  excepting  only 
(1)  those  sentenced  for  less  than  thirty  days,  (2)  those  remanded 
to  jail  in  default  of  payment  of  fines  or  costs,  or  both,  which  will 
cause  imprisonment  for  less  than  thirty  days,  (3)  those  guilty  of 
contempt  of  court,  and  (4)  those  eligible  to  commitment  to  the 
Girls'  Industrial  School  or  other  institutions  for  juvenile  de- 
linquency. 

Female  offenders  who  are  not  within  any  of  the  classes  speci- 
fically excepted  must  be  sentenced  to  the  Ohio  Reformatory  for 
Women,  and  not  to  the  other  institutions  named  in  section  2148-8 
G.  C.  The  fact  that  the  Reformatory  does  not  have  the  capacity 
at  this  time  to  care  for  additional  prisoners,  will  not  justify  the 
courts  in  disregarding  the  provisions  of  the  statutes  above  referred 
to,  nor  can  it  have  the  effect  of  conferring  authority  upon  the  courts 
to  sentence  offenders  to  the  prohibited  institutions. 


A  Resolution  Passed  During  an  Epidemic  by  a  Board  of  Education 
Declaring  a  Vacation  of  the  Public  Schools,  Teachers  to  be  With- 
out Salary,  While  the  Schools  are  Closed,  Owing  to  an  Epidemic 
and  Legal  Quarantine  by  the  Board  of  Health,  is  Illegal  and  Void, 
Being  in  Contravention  of  Section  7690  General  Code.  Where 
Such  Resolution  is  Passed,  it  Need  not  be  Rescinded  and  the 
Teachers  are  Entitled  by  State  Law  to  Their  Pay  for  the  School 
Days  Lost  on  Account  of  Such  Epidemic,  but  not  for  Days  in  a 
Customary  Recognized  Holiday  Vacation  that  Occurs  Annually. 
Members  of  Board  of  Education  Would  not  be  Liable  for  Paying 
Teachers  for  all  Time  Lost  When  Schools  are  Closed  Owing  to 
an  Epidemic. 


No.  32— (Opinion  Dated  February  7,  1919.- 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices, 
Columbus,  Ohio. 

Gentlemen:  Acknowledgment  is  made  of  your  request  of 
January  16th,  followed  by  your  further  supplemental  statement  of 
January  20th,  for  the  opinion  of  the  Attorney  General  on  the  fol- 
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lowing  statement  of  facts,  submitted  by  the  clerk  of  the  board  of 

education  of  the  city  of  Cambridge,  Ohio,  to  your  office  in  regular 

form  through  the  city  solicitor  of  said  city.    Such  communications 

are  as  follows : 

"January  7,  1919. 
William  H.  Brown,  Esq., 

City  Solicitor, 
Cambridge,  Ohio. 
Dear  Sir: 

Re — Teacher's  Salary — Quarantine — vacation. 

By  the  order  of  the  school  board  of  the  city  of  Cambridge, 
I  am  directed  to  submit  to  you  and  through  you  to  the  At- 
torney General  of  Ohio,  the  questions  arising  out  of  the  actiou 
of  our  local  board  in  declaring  a  vacation  of  the  public  schools 
for  this  city  on  November  29th  to  December  30th,  1918,  while 
the  city  was  under  a  quarantine  prohibiting  public  meetings 
including  sessions  of  the  schools. 

Sometime  prior  to  November  29th  the  board  of  health  of 
the  city  had  declared  the  quaarntine  and  after  this  situation 
had  been  running  for  six  weeks  or  more,  and  not  knowing  how 
long  the  quarantine  would  continue,  the  Board  of  Education 
met  November  29,  1918,  and  declared  the  holiday  vacation  to 
commence  at  that  date  and  to  end  Monday  morning  December 
30th,  1918.  Notice  of  this  action  was  given  in  the  newspapers 
and  a  great  many  of  the  teachers  secured  employment,  others 
left  the  city  and  went  to  their  homes.  It  has  been  the  custom 
here  for  years  to  have  one  or  two  weeks  vacation  for  the  holi- 
days and  this  without  pay  to  the  teachers. 

The  minutes  showing  the  employment  of  teachers  are  in 
the  following  form,  to-wit: 

'June  17,  1918. 
Motion  by  Rigby,  seconded  by  Stewart,  following  appoint* 
ments    heretofore    made    and    approved,   the   following 
teachers  were  employed  for  the  high  school  at  the  salaries 
set  opposite  their  names,  to-wit: 
W.  E.  Arter,  $250.00  month,  $2250.00  year. 
D.  R.  Frasher,  $172.22  month,  $1550.00  year. 
J.  O.  Eagleson,,  $161.11  month,  $1450.00  year. 
(Here  continue  names  of  balance)  / 
Schools  were  opened  for  the  school  term  oh  September 
2d,  1918,  and  on  account  of  the  epidemic  of  influenza,  we  only 
had  six  or  seven  weeks-  of  school  in  the  three  months  and  one 
week  ending  November  29th,  and  for  all  of  which  time  the 
teachers  were  fully  paid  their  salaries.    We  had  increased  the 
salaries  of  teachers  around  $10,000.00  over  that  of  the  last 
year  and  our  appropriation  by  the  Budget  Commission   for 
tuition  is  short  more  than  $10,000.00.    We  paid  out  salaries 
for  six  weeks  the  sum  of  $9500  covering  the  time  there  was  no* 
school  on  account  of  the  ban  on  public  gatherings. 
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With  this  condition  confronting  the  school  board,  to-wit, 
shortage  of  funds  and  loss  of  time,  a  situation  was  created 
which  would  mean  the  failure  of  many  of  the  pupils  to  be  pro- 
moted and  thereby  lose  the  year's  work.  We  therefore  de- 
clared this  vacation  to  help  the  situation  and  intending  there- 
by to  have  school  continue  until  June  20,  1919,  instead  of 
having  it  close  on  May  23d,  as  it  would  have  done  if  no  vaca- 
tion had  been  declared. 

The  teachers,  or  a  great  number  of  them,  are  dissatisfied 
with  the  action  of  the  school  board  and  are  claiming  and  de- 
manding their  pay  for  at  least  the  first  three  weeks  of  Decem- 
ber, apparently  willing  to  concede  the  regular  holiday  week  as 
a  proper  vacation.  The  action  of  the  board  in  declaring  the 
vacation  was  not  unanimous  and  at  present  it  seems  to  be  the 
desire  of  a  majority  of  the  board  to  reconsider  and  vacate  or 
set  aside  its  act  in  declaring  the  vacation  and  to  allow  the 
salaries  for  the  first  three  weeks  in  December  if  that  action 
can  legally  be  taken  now  and  not  become  liable  personally  for 
a  misappropriation  of  the  public  funds. 

It  resolves  itself  to  the  question  of  the  legality  of  the  act 
of  the  board  in  declaring  the  vacation.  If  that  was  legally 
done  and  the  time  having  expired  or  elapsed,  the  board  cer- 
tainly could  not  now  sett  it  aside  and  pay  the  salaries  during 
that  time.  If  it  was  an  illegal  act,  it  would  not  need  to  be  re- 
scinded or  set  aside. 

We  have  been  unable  to  find  an  exact  precedent  reported 
anywhere  in  the  court.  The  question  of  closing  schools  on  ac- 
count of  an  epidemic,  the  destruction  of  school  buildings,  at- 
tempt to  shorten  the  term,  act  of  God,  and  many  other  similar 
situations  have  been  before  the  courts.  In  most  of  these 
cases,  however,  and  especially  in  epidemic  closings,  the  court 
comments  on  the  closing  being  temporary  and  the  teacher 
being  required  to  hold  himself  in  readiness  to  resume  his 
work  at  any  day. 

It  was  not  the  intent  of  the  board  to  keep  the  teachers 
from  getting  their  full  nine  months  salary.  It  simply  meant 
that  they  were  to  have  one  month  vacation  in  December,  1918, 
and  the  remaining  two  months  vacation  in  July  and  August, 
1919.  The  school  year  commences  September  1st  and  ends 
August  31st  of  the  fololwing  year.  The  employment  was  not 
for  any  certain  nine  months.  In  the  management  and  control 
of  the  schools  authorized  by  the  statute,  the  board  always 
fixes  the  time  for  opening  school  and  the  Xmas  holiday  period, 
one  or  two  weeks,  and  sometimes  a  week  of  holidays  in  April, 
and  this  has  always  been  done  without  consulting  the  teach- 
ers. In  this  instance  the  board  could  not  consult  the  teachers 
because  such  a  public  meeting  of  80  or  more  teachers  was  pro- 
hibited. 

A  majority  of  the  board  want  to  rescind  its  action  and 
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pay  the  teachers  for  the  three  weeks  to  prevent  any  further 
feeling  and  to  secure  the  better  co-opration  of  the  teachers  if 
it  can  be  legally  done. 

We  would  appreciate  a  prompt  opinion  in  this  matter  and 
will  furnish  any  further*  facts  that  may  be  requested  or  re- 
quired. 

Some  citations  are  handed  herewith  on  a  separate  sheet. 

Respectfully  submitted,  Board  of  Education  of  Cam- 
bridge, 0.,  by  George  D.  Dugan,  Clerk. 

"January  9,  1919. 
Bureau  of  Inspection  and  Supervision  of  Public  Offices, 
Columbus,  Ohio. 
Gentlemen : 

I  am  submitting  herewith  communication  from  the 
Board  of  Education  of  the  Cambridge  city  school  district, 
relative  to  their  recent  action  in  declaring  a  vacation  of  the 
schools  because  of  quarantine  order  of  the  board  of  health, 
teachers  to  be  without  salary  during  such  vacation. 

The  Board  are  very  anxious  for  an  early  opinion  as  to 
this  matter  and  I  am  asking  that  you  submit  the  question  to 
the  Attorney  General's  office  at  your  earliest  opportunity, 
that  I  may  be  able  to  transmit  an  authoritative  opinion  wth- 
out  delay. 

Sincerely  yours,  (signed)  William  H.  Brown,  City  Solici- 
tor, Cambridge,  Ohio." 

"January  20,  1919. 

Hon.  John  G.  Price, 
Attorney  General, 
Columbus,  Ohio. 
Dear  Sir: 

Relative  to  the  question  submitted  to  you  by  this  depart- 
ment originating  from  Mr.  Wm.  H.  Brown,  the  City  Solicitor 
of  Cambridge,  Ohio,  we  would  say  that  we  have  a  later  com- 
munication from  which  the  following  is  a  quotation: 

'In  our  case,  the  Board  of  Education  declared  a  vacation 
on  the  29th  day  of  November,  commencing  at  that  date  and 
ending  December  20,  1918.  If  the  quarantine  had  been  de- 
clared off  on  the  next  day  after  the  vacation  was  declared,  we 
think  there  could  be  no  question  but  that  the  vacation  would 
have  continued  in  effect.  During  this  time  and  on  account  of 
the  vacation  having  been  declared,  the  teachers  were  not  re- 
quired "to  hold  themstlves  in  readiness  to  commence  again 
whenever  ordered'  as  seems  to  be  a  very  controlling  factor  in 
the  reasoning  for  paying  for  time  lost  on  account  or  owing 
to  an  epidemic.  I  do  not  know  that  any  person  has  raised  the 
question  as  to  whether  the  Spanish  influenza  was  an  epidemic. 
We  take  it  that  goes  without  question  that  it  was. 

We  believe  that  our  original  letter  makes  a  complete  and 
fair  statement  of  the  facts  upon  which  we  desire  an  opinion. 
It  might  be  put  in  the  form  of  the  following  questions : 
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1.  Did  the  Board  have  the  legal  right  to  declare  the  va- 
cation ? 

2.  If  they  did  not,  can  they  now  legally  rescind  that 
action  and  pay  the  teachers  for  that  month  ? 

3.  Would  the  board  as  individuals  be  liable  at  the  suit  of 
any  taxpayer  for  the  repayment  of  that  month's  salary  ? 

4.  Suits  being  threatened,  both  by  the  teachers  to  col- 
lect and  by  taxpayers  if  the  Board  does  voluntarily  pay,  would 
it  be  possible  to  have  the  City  Solicitor  or  Prosecutor,  or  both, 
enjoin  the  Board  temporarily,  and  have  the  matter  finally  de- 
termined by  a  court  in  a  proper  action  brought  for  that  pur- 
pose? 

Yours  very  truly,  Bureau  of  Inspection  and  Supervision 
of  Public  Offices." 

i 

The  question  here  is,  whether  the  Board  of  Education  per- 
formed a  legal  act  in  declaring  a  vacation  of  the  schools,  without 
pay  to  teachers,  because  of  quarantine  order  of  the  Board  of 
Health,  such  vacation  running  during  the  time  of  such  quarantine. 

Attention  is  invited  to  Section  4448  G.  C,  which  reads: 

"Semi-annually,  and  oftener  if  in  its  judgment  necessary, 
the  board  of  health  shall  inspect  the  sanitary  condition  of  all 
schools  and  school  buildings  within  its  jurisdiction,  and  may 
disinfect  any  school  building.  During  an  epidemic  or  threa- 
tened epidemic,  or  when  a  dangerous  communicable  disease  is 
unusually  prevalent,  the  board  may  close  any  school  and  pro- 
hibit public  gatherings  for  such  time  as  it  deems  necessary  ." 

j 
From  the  above  language  of  the  statute  it  will  be  noted  that 
the  board  of  health  may  close  any  school  and  prohibit  public  gath- 
erings for  such  time  as  it  deems  necessary,  when  a  dangerous  com- 
municable disease  is  unusually  prevalent,  as  was  the  condition  ex- 
isting in  Ohio  in  the  latter  part  of  the  year  1918,  when  a  contagious 
dsiease  known  as  Spanish  influenza  made  its  appearance. 

The  statement  of  facts  indicates  that  a  number  of  weeks  prior 
to  November  29, 1918,  the  board  of  health  of  the  city  of  Cambridge 
had  declared  a  quarantine  on  acocunt  of  the  epidemic  of  influenza ; 
that  the  board  of  education  recognizing  this  official  quarantine 
prior  to  their  meeting  of  November  29th,  in  that  but  six  or  seven 
weeks  school  was  held  in  the  three  months  prior  thereto ;  that  at 
the  time  of  such  board  meeting  such  quarantine  was  in  force,  on 
account  of  such  prevalent  disease  in  such  community  and  the  board 
had  full  official  knowledge  thereof;  that  the  board  of  education  at 
such  meeting,  on  November  29th,  declared  a  vacation  of  the  public 
schools,  teachers  to  be  without  salary  during  such  vacation,  the 
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apparent  reason  for  such  vacation  (starting  so  far  ahead  of  the 
customary  vacation)  being  the  epidemic  of  influenza. 

It  seems  that  all  teachers  were  largely  employed  under  the 
resolution  of  the  board  of  education,  passed  June  17,  1918,  such 
resolution  of  employment  stipulating  a  certain  sum  per  month,  and 
there  was  no  other  contract,  and  that  all  such  teachers  were  paid 
each  month  for  time  lost  on  account  of  the  epidemic  prior  to  No- 
vember 29th,  when  such  vacation  was  declared,  the  board  thereby 
recognizing  and  obeying  voluntarily  section  7690  G.  C,  which  reads 
as  follows:  ' 

"Each  board  of  education  shall  have  the  management 
and  control  of  all  of  the  public  schools'  of  whatever  name  or 
character  in  the  district  *  *  *  *  Each  board  shall  fix 
the  salaries  of  all  teachers,  which  may  be  increased,  but  not 
diminished  during  the  term  for  which  the  appointment  is 
made.  Teachers  must  be  paid  for  all  time  lost  when  the 
schools  in  which  they  are  employed  are  closed  owing  to  an 
epidemic  or  other  public  calamity." 

It  will  be  noted  that  the  language  of  the  above  statute  regard- 
ing teacher's  pay  is  mandatory  and  not  discretionary  with  any 
board,  that  payment  must  be  made  'for  all  time  lost  when  the 
schools  in  which  they  are  employed  are  closed  owing  to  an  epi- 
demic/' and  such  time  accrues  at  the  end  of  each  school  month  and 
not  at  a  later  period. 

Further,  the  resolution  of  employment,  dated  June  17,  1918, 
mentions  specifically  so  much  salary  per  months  as  well  as  the 
gross  total  for  nine  months ;  seemingly,  if  the  intent  was  not  to  pay 
at  the  end  of  the  school  month,  then  such  insertion  in  the  employ- 
ing resolution  is  unnecessary  and  only  the  total  would  be  carried. 

It  would  seem,  therefore,  that  the  action  of  the  board  of  edu- 
cation of  Cambridge  on  November  29th,  in  declaring  a  vacation 
during  the  period  in  which  the  board  of  health  of  such  city  had 
established  a  legal  quarantine  on  account  of  an  epidemic,  and 
which  the  board  of  education  recognized  was  an  action  unwar- 
ranted and  unnecessary  in  the  premises,  and  the  withholding  of 
the  salaries  of  teachers  "when  the  schools  in  which  they  are  em- 
ployed are  closed  owing  to  an  epidemic",  is  in  contravention  of 
Section  7690  G.  C. 

It  is  unfortunate  that  the  youth  of  the  state  have  lost  so  much 
time  in  school  work  during  the  prevalence  of  the  epidemic  in  ques- 
tion, but  it  was  a  matter  in  which  man  had  little  control  and  the 
situation  must  be  met  in  each  community  as  best  possible ;  boards 


570  Department  Reports 

of  eduaction  are  to  be  commended  in  their  desirre  to  conserve  the 
finances  given  to  their  care,  but  they  cannot  violate  state  law  in 
their  disbursing  of  such  funds,  and  failure  to  pay  teachers  in  time 
of  epidemic,  established  by  boards  of  health,  is  such  violation  and 
the  calling  of  such  period  of  quarantine  a  vacation  is  a  subterfuge 
not  to  be  encouraged.  It  is  unquestionably  true  that  the  public  will 
suffer  in  a  general  way,  but  in  the  case  of  Salt  Co.  vs.  Guthrie,  35 
O.  S.,  672,  the  Supreme  Court  says : 

"Courts  will  not  inquire  as  to  the  degree  of  injury  in- 
flicted on  the  public.  It  is  enough  to  know  that  the  inevitable 
tendency  of  such  contracts'  is  injurious  to  the  public' 


tt 


Growing  out  of  this  question,  attention  is  invited  also  to  the 
opinion  of  the  Attorney  General,  1911-1912,  page  1322,  in  which  he 
held  that  a  "contract  to  make  up  for  legal  holidays  and  for  time  lost 
in  the  event  of  epidemic,  would  be  void  because  against  the  statute 
and  public  policy  of  the  State  of  Ohio/' 

This  opinion  further  quoted  says: 

"The  board  cannot  compel  teachers  to  sign  up  a  written 
contract  to  make  up  for  legal  holidays  and  for  time  lost  in  the 
event  of  epidemic,  for  the  reason  that  an  agreement  which  is 
in  contravention  to  statutory  provisions,  whose  waiver  would 
violate  public  policy  expressed  therein,  or  the  rights  of  the 
public,  which  the  statute  was  intended  to  protect,  are  in- 
volved, would  to  that  extent  be  illegal  and  void." 

It  is  apparent,  therefore,  that  the  time  lost  accrues  at  the  end 
of  each  school  month  and  not  at  a  later  date  when  such  time  (lost 
on  account  of  epidemic)  might  be  made  up,  for  section  7690  G.  C. 
specifically  takes  care  of  teachers'  salaries  during  epidemics. 

From  your  statement  of  facts  it  is  noted  that  the  Cambridge 
schools  have  a  regular  holiday  week  vacation,  when  your  schools 
are  not  in  session  even  in  years  when  there  is  no  epidemic,  indicat- 
ing that  such  vacation  is  a  custom  and  regularly  declared  by  the 
board  of  education  each  year,  the  question  of  epidemic  not  entering 
into  such  customary  vacation.  Such  being  the  case,  your  schools 
would  be  closed  during  the  regular  holiday  vacation,  notwithstand- 
ing the  prevalence  of  an  epidemic,  and  time  covered  by  a  holiday 
vacation  that  is  a  customary  annual  occurrence  would  not  fall 
within  the  scope  and  intent  of  section  7690  G.  C,  which  provides 
that  time  lost  must  have  been  "owing  to  an  epidemic." 

It  is  therefore  believed,  and  the  opinion  of  the  Attorney  Gen- 
eral is,  that  a  resolution  passed  during  an  epidemic  by  a  board  of 
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education,  declaring  a  vacation  of  the  public  schools,  teachers  to  be 
without  salary  while  the  schools  in  which  such  teachers  are  em- 
ployed are  closed  owing  to  an  epidemic  and  legal  quarantine  by  the 
board  of  health,  is  illegal  and  void,  being  in  contravention  of  sec- 
tion 7690  G.  C- 

Such  resolution  beiQg  superfluous,  illegal  and  void,  it  never 
was  legally  in  effect  and  a  rescission  of  an  illegal  and  void  action  is 
not  necessary  and  the  teachers  are  entitled,  by  state  law,  to  their 
pay  for  the  school  days  lost  on  account  of  such  epidemic,  but  not 
for  days  in  a  customary  recognized  holiday  vacation  that  occurs 
annually,  regardless  of  epidemic. 

Board  of  education  members  would  not  be  liable  personally 
for  doing  what  section  7690  G.  C.  mandatory  says  they  must  do  as 
a  board,  that  is,  pay  the  teachers  for  all  time  lost  when  their 
schools  are  closed  owing  to  an  epidemic. 

It  is  the  policy  of  the  Attorney  General  not  to  encourage 
groundless  litigation  and  it  is  hardly  probable  that  the  board  of 
education  could  be  enjoined  from  doing  what  Section  7690  G.  C. 
says,  by  mandate,  they  must  do,  it  being  generally  conceded  that 
an  epidemic  was  prevalent  and  the  schools  in  question  were  closed 
outside  the  holidays  primarily  by  reason  thereof. 


Where  Township  Trustees  Have  Established  a  Road  District  and 
Have  Submitted  a  Question  of  Issuing  Bonds  for  the  Improve* 
ment  of  a  Road  to  the  Electors  and  Such  Bond  Issue  has  Been 
Approved  and  it  now  Appears  that  the  Sum  Raised  is  not  Suffi- 
cient to  Make  Such  Improvement,  the  Township  Trustees  are 
Without  Authority  to  Pass  a  Resolution  to  Assess  the  Additional 
Cost  by  Special  Assessment  Against  the  Abutting  or  Benefited 
Property. 


No.  24— (Opinion  Dated  February  4,  1919) 

Hon.  N.  J.  Thrasher,  Prosecuting  Attorney,  Chardon,  Ohio. 

Dear  Sir:  Replying  to  your  communication  of  December  27, 
1918,  directed  to  my  predecessor,  submitting  for  opinion  the  fol- 
lowing : 

"In  June,  1915,  the  trustees  of  Montville  Township,  said 
County,  by  resolution,  created  said  Township  of  Montville  into 
a  road  district,  to  be  known  as,  The  Montville  Road  District/ 
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Following  this,  by  resolution,  said  trustees  made  provision  for 
the  improvement  of  a  certain  public  road  within  the  limits  of 
said  Township  Road  District,  describing  said  road  and  further 
provided  said  improvement  to  be  by  grading,  draining,  curb- 
ing, culverting,  bridging  and  paving  the  same  with  brick, 
cement  or  concrete;  further  a* resolution  by  said  trustees  was 
passed,  providing  for  the  submitting  to  the  qualified  electors 
of  said  township,  the  question  of  said  road  improvement  and 
the  issuing  and  selling  bonds  therefor  in  the  sum  of  $30,000.00 
and  a  special  election  was  held  on  the  15th  day  of  July,  1915, 
regularly  to  determine  said  question  of  improvement  and  bond 
issue,  and  said  proposal  was  carried  in  said  election  by  vote  of 
eighty-seven  (87)  yeas  to  twenty-four  (24)  nays  in  favor  of 
such  proposition. 

The  bonds  were  issued  and  sold. 

By  reason  of  the  high  cost  of  material  and  labor,  said 
sum  of  $30,000.00,  together  with  the  $6,000.00  to  be  furnished 
by  the  commissioners  of  said  County,  was  found  inadequate, 
and  what  we  are  desirous  to  know  now,  is  by  virtue  of  Sec- 
tion 3298-5  to  Section  3298-13  of  the  General  Code,  as>  enacted 
under  the  White-Mulcahy  Act  in  June,  1917,  will  it  be  possible 
for  trustees  of  said  township  by  unanimous  vote,  to  provide 
for  the  additional  cost  of  said  road  above  the  $36,000.00,  by 
placing  a  special  assessment  against  the  abutting  property  or 
properties  situated  one-half  (Vfc)  mile  or  one  (1)  mile  on 
either  side  of  said  road?" 

Your  statement  shows  that  the  proceedings  heretofore  had 
were  begun  in  June,  1916,  and  completed  in  July  of  1915 ;  hence,  I 
take  it  that  such  proceedings  were  had  under  favor  of  sections 
7033  to  7052  General  Code.  All  of  these  sections  were  repealed  as 
of  the  first  Monday  in  September,  1915  (105-106  O.  L.  574). 

Said  section  7033  as  it  was  in  force  in  June  and  July  of  1915 
read  as  follows  (103  O.  L.  475) : 

"The  board  of  trustees  of  a  township,  when  in  their 
opinion,  it  is  expedient  and  necessary,  and  for  the  public  con- 
venience and  welfare,  to  improve  the  public  ways  of  the  town- 
ship, in  whole  or  in  part,  by  grading,  macadamizing,  or  gravel- 
ing, paving  with  brick,  cement  or  other  suitable  material, 
curbing,  draining,  culverting,  and  bridging,  by  resolution,  may 
create  the  township  into  a  road  district  for  the  purpose  of 
improving  the  public  ways  therein,  or  any  number  of  them. 
If,  in  the  township,  there  is  a  municipal  corporation  or  corpora- 
tions, such  trustees,  by  resolution,  may  erect  the  portion  or 
portions  of  the  townships  not  included  within  the  corporate 
limits  of  a  municipal  corporation,  into  such  road  district.    In 
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like  manner  the  trustees  may  erect  an  election  precinct,  or 
part  thereof,  in  the  township,  into  such  road  district/' 

The  sections  following  section  7033  up  to  and  including  section 
7052  as  in  force  in  June  and  July,  1915,  provided  in  general  for  the 
improvement  of  roads  in  the  districts  created  under  the  terms  of 
section  7033  by  the  issuing  of  bonds  therefor  after  the  question 
had  been  submitted  to  the  electors ;  the  employment  of  an  engineer ; 
the  letting  of  the  improvement  work  upon  competitive  bids;  the 
sale  of  the  bonds,  and  the  levy  of  a  general  tax  upon  the  taxable 
property  of  the  road  district  for  the  payment  of  the  cost  and  ex- 
pense of  the  improvement.  Nothing  whatever  is  provided  in  the 
sections  in  question  as  to  assessment  against  the  real  estate  of 
abutting  or  contiguous  owners. 

Turning  to  sections  3298-5  General  Code  and  following  (107 
O.  L.  75),  which  in  their  original  form  became  effective  as  of  the 
first  Monday  in  September,  1915  (105-106  O.  L.  574),  we  find  a  plan 
whereby  township  trustees  may,  without  the  presentation  of  a 
petition,  improve  a  public  road  and  arrange  for  the  payment  of  the 
cost  and  expense  thereof  by  any  of  the  methods  provided  in  sec- 
tion 3298-13  General  Code.    Said  section  3298-5  reads  as  follows : 

"The  township  trustees  may,  without  the  presentation  of 
a  petition,  take  the  necessary  steps  to  construct,  reconstruct, 
resurface,  or  improve  a  public  road,  or  part  thereof,  as  here- 
inbefore provided,  upon  the  passage  of  a  resolution  by  unan- 
imous vote  declaring  the  necessity  therefor.  The  cost  and 
expense  thereof  may  be  paid  in  any  one  of  the  methods  pro- 
vided in  section  3298-13  of  the  General  Code,  as  may  be  de- 
termined by  the  township  trustees  in  said  resolution/' 

■ 

Said  section  3298-13  reads  as  follows : 

"The  compensation,  damages,  costs'  and  expenses  of  the 
improvement  shall  be  apportioned  and  paid  in  any  one  of  the 
following  methods,  as  set  forth  in  the  petition:  All  or  any 
part  thereof  shall  be  assessed  against  the  real  estate  abutting 
upon  said  improvement,  or  against  the  real  estate  situated 
within  one-half  mile  of  either  side  thereof,  or  against  the  real 
estate  situated  within  one  mile  of  either  side  thereof,  accord- 
ing to  the  benefits  accruing  to  such  real  estate;  and  the  bal- 
ance thereof,  if  any,  shall  be  paid  out  of  the  proceeds  of  any 
levy  or  levies  for  road  purposes  upon  the  grand  duplicate  of 
all  the  taxable  property  in  the  township,  or  from  any  funds 
in  the  township  treasury  available  therefor;  when  the  board 
of  township  trustees  acts'  by  unanimous  vote  and  without  the 
filing  of  a  petition,  the  trustees  shall  set  forth  in  a  petition, 
the  trustees  shall  set  forth  in  their  resolution  declaring  the 
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necessity  for  the  improvement,  the  method  of  apportioning 
and  paying  the  compensation,  damages,  costs  and  expenses'  of 
the  improvement,  which  may  be  any  one  of  the  methods  above 
provided." 

Your  inquiry  is  whether  by  virtue  of  said  sections*  3298-5  to 
3298-13,  the  township  trustees  may,  now  that  they  find  insufficient 
for  the  doing  of  the  contemplated  work,  the  funds  originally  raised 
by  bond  issue  and  augmented  by  contribution  from  the  county 
treasury,  proceed  through  the  medium  of  special  assessments 
against  abutting  and  contiguous  real  estate,  to  raise  additional 
funds  required  for  the  work. 

It  seems  to  me  that  the  principle  involved  in  your  question 
has  been  settled  adversely  to  your  suggested  action  by  our  Supreme 
Court  in  the  case  of  Cincinnati  vs.  Seasongood,  46  0.  S.  296,  where- 
of the  syllabus  reads : 

"A  municipal  corporation  having  through  its  proper 
boards  and  officers  passed  a  resolution  and  ordinance  to  im- 
prove a  street,  in  its  assessment  of  the  cost  and  expense  of 
the  improvement  upon  the  abutting  property,  it  should  be 
governed  by  the  law  in  force  at  the  time  of  the  passage  of  its 
improvement  ordinance,  with  respect  to  the  manner  of  as- 
sessment and  the  rights  and  liabilities  of  the  owners  of  abut- 
ting property." 

Of  similar  import  is  the  case  of  Toledo  vs.  Marlow,  8  O.  C.  C. 

(n.  s.)  121;  18  O.  C.  D.  298,  in  which  the  syllabi  are  as  follows: 

"1.  The  several  statutory  steps  required  for  the  im- 
provement of  a  street  by  pavement  or  sewer,  constitute  a 
'proceeding'  within  the  meaning  of  Section  79,  Revised  Sta- 
tutes. 

2.  The  rate  or  amount  of  lawful  assessment  by  a  munici- 
pality for  a  street  improvement,  such  as  a  pavement  or  sewer, 
upon  benefited  or  abutting  property,  is  governed  by  the  sta- 
tute in  force  at  the  beginning  of  the  proceeding. 

3.  The  adoption  of  the  preliminary  resolution  declaring 
the  necessity  of  a  street  improvement,  such  as  a  pavement  or 
sewer,  is,  in  the  absence  of  a  petition  by  property  owners  for 
the  improvement,  the  beginning  of  a  proceeding,  which  is 
thereafter  'pending1  within  the  meaning  of  Section  79,  Re- 
vised Statutes,  and  unaffected,  in  respect  to  limitation  of  rate 
of  assessment,  by  an  amendatory  act  not  expressly  retro- 
active." 

See  also  Enni  vs.  Columbus,  3  O.  C.  C.  493 ;  2  0.  C.  D.  263. 
True,  the  cases  cited  relate  to  assessments  made  greater  in 
amount  under  purported  authority  of  statutes  passed  subsequent 
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to  the  inception  of  improvement  proceedings  than  was  authorized 
by  statutes  in  force  at  the  inception  of  such  proceedings,  whereas 
in  the  situation  submitted  by  you  no  assessment  whatever  was  pro- 
vided for  by  statute  at  the  inception  of  the  proceedings,  but  has 
subsequently  been  authorized;  and  true,  in  the  situation  you  sub- 
mit, we  have  side  by  side  the  fact  that  there  are  funds  in  the  town- 
ship treasury  available  for  the  improvement  and  the  terms  of 
section  3298-13  providing  in  substance  that  if  part  of  the  cost  of 
the  improvement  be  assessed  against  abutting  or  contiguous  real 
estate,  the  balance  shall  be  paid  "from  any  funds  in  the  township 
treasury  theref or" ;  yet  any  contention  based  on  these  premises  is 
effectively  disposed  of  by  reference  to  the  last  clause  of  section 
3298-13 : 

«*  *  *  *  when  the  board  of  township  trustees  acts  by 
unanimous  vote  and  without  the  filing  of  a  petition,  the  trus- 
tees shall  set  forth  in  their  resolution  declaring  the  necessity 
for  the  improvement,  the  method  of  apportioning  and  paying 
the  compensation,  damages,  costs  and  expenses  of  the  im- 
provement, which  may  be  any  one  of  the  methods  above  pro- 
vided." 

When  it  is  borne  in  mind  that  the  clause  quoted  relates  to 
action  by  the  trustees  in  the  absence  of  the  filing  of  a  petition,  it 
seems  to  me  that  the  provision  that  "the  trustees  shall  set  forth  in 
their  resolution  declaring  the  necessity  for  the  improvement,  the 
method  of  apportioning  and  paying  the  compensation,"  etc.,  must 
be  construed  as  mandatory,  and  that  unless  an  assessment  is  pro- 
vided for  in  such  original  resolution,  it  is  entirely  without  legality. 
The  language  of  Judge  Williams  at  page  91  of  the  opinion  in  the 
case  of  Cincinnati  vs.  Connor,  55  O.  S.  82,  that  "the  rule  generally 
prevails  that,  independent  of  any  legislative  requirement  on  the 
subject,  statutes  imposing  taxes  and  public  burdens  of  that  nature 
are  to  be  strictly  construed;  and  where  there  is  ambiguity  which 
raises  a  doubt  as  to  the  legislative  intent,  the  doubt  must  be  re- 
solved in  favor  of  the  subject  or  citizen  on  whom  the  burden  is 
sought  to  be  imposed"  is  pertinent.  And  pertinent  also  is  the  legis- 
lative policy  with  reference  to  assessments,  as  found  in  section 
3911  General  Code  relating  to  assessments  in  municipal  corpora- 
tions, which  section  reads  as  follows: 

"Proceedings  with  respect  to  improvements'  shall  be 
liberally  construed  by  the  councils  and  courts,  to  secure  a 
speedy  completion  of  the  work,  at  reasonable  cost,  and  the 
speedy  collection  of  the  assessment  after  the  time  has  elapsed 
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for  its  payment,  and  merely  formal  objections  shall  be 
regarded,  but  the  proceedings  shall  be  strictly  construed  in 
favor  of  the  owner  of  the  property  assessed  or  injured,  as  to 
the  limitations  on  assessment  of  private  property,  and  com- 
pensation for  damages  sustained." 

The  proceeding  contemplated  in  your  inquiry,  to-wit:  the  lay- 
ing of  an  assessment  by  resolution  of  the  trustees',  unanimously 
adopted,  certainly  may  not,  for  the  sole  purpose  of  giving  it  legal 
vitality  as  being  in  conformity  with  the  last  clause  of  section  3298- 
13,  be  treated  as  an  original  proceeding,  independent  of  and  having 
nothing  to  do  with  the  proceedings  already  had ;  because  the  fact  is 
that  the  improvement  itself  and  the  method  of  raising  funds  there- 
for have  already  been  determined  upon  in  conformity  with  a  series 
of  statutes  fully  covering  the  matter. 

While  perhaps  unnecessary  to  a  discussion  of  your  inquiry,  I 
call  attention  to  certain  "saving  provisions"  appearing  in  Chapter 
XIV  of  the  Highway  Act,  105-106  O.  L.  574,  which  act,  as  above 
mentioned,  repealed  as  of  a  date  subsequent  to  the  completion  of 
the  proceedings  you  refer  to,  the  said  sections  7033  to  7052.  These 
saving  provisions,  among  other  things,  preserve  for  specified  and 
limited  purposes,  certain  organizations,  and  permit  the  continuance 
of  certain  proceedings,  authorized  by  the  sections  that  were  being 
repealed;  but  there  is  nothing  to  indicate  an  intention  that  the 
powers  conferred  by  the  new  act  might  be  used  as  supplementary 
to  those  conferred  by  and  preserved  from  the  statutes  that  were 
being  repealed. 

I  am  therefore  of  opinion  that  the  trustees  are  without  au- 
thority to  take  the  action  suggested  in  your  inquiry. 
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BILLS   INTRODUCED   IN    HOUSE 

H.  B.  No.  206 — Mr.  Banker.  To 
amend  the  General  Code,  providing, 
for  increasing  the  compensation  of 
court  constables. 

H.  B.  No.  20V— Mr.  Cowan.  To 
change  the  numerals  and  titles  in  the 
appropriation  bills  in  the  house. 

H.  B.  No.  208 — Mr.  Myers.  To  pro- 
vide for  an  industrial  emergency  board 
and  to  create  an  industrial  emergency 
fund  to  take  care  of  persons  out  of 
employment  and  prevent  spread  of 
conditions  caused  by  unemployment. 

H.  B.  No.  209 — Mr.  York.  To  pro- 
vide a  license  for  angling  in  Ohio. 

H.  B.  No.  210— Mr.  Mulcahy.  To 
amend  the  General  Code,  relative  to 
the  suspension  of  schools  in  a  village 
or  rural  school  district  if  attendance 
is  more  than  ten  if  location  is  not  fav- 
orable. 

H.  B.  211 — Mr.  Hughes.  To  create 
municipal  and  general  health  districts 
for  purposes  of  local  health  adminis- 
tration; and  to  reorganize  public 
health  work  in  small  cities  and  town- 
ships. 

H.  B.  212 — Mr.  Evans.  To  provide 
for  the  taxing  of  personal  property 
not  listed  or  not  properly  listed  by  a 
decedeat,  as  disclosed  by  inventories 
filed  by  personal  representative  and 
providing  that  such  inventories  be 
sent  to  county  auditor. 

H.  B.  No.  213 — Mr.  Evans.  Repeal- 
ing sections  of  the  General  Code,  re- 
lating to  printing  a  list  showing 
changes  in  real  estate  assessments. 

H.  B.  No.  214— Mr.  Donahay.  Pro- 
Tiding  that  the  administration  of  an 
anesthetic  by  a  registered  nurse  un- 
der the  direction  and  in  the  immediate 
presence  of  a  licensed  physician  shall 
not  be  considered  the  practice  of  medi- 
cine. 

H.  B.  No.  215— Mr.  Chester.  To 
amend  the  General  Code,  relative  to 
the  state  board  of  school  examiners, 
providing  that  not  more  than  two 
members  shall  be  from  cities. 

H.  B.  No.  216 — Mr.  Clark.  To  amend 
the  General  Code,  relative  to  the  ap- 
pointment of  guardians  for  suit  and 
for  service  of  summons  in  all  cases 


where  there  1b  an  infant  who  has  a 
legally  appointed  guardian,  to  avoid 
unnecessary  appointment  or  service. 

H.  B.  No.  217— Mr.  Waterston.  To 
amend  the  General  Code,  relative  to 
providing  for  the  appointment,  duties 
and  salaries  of  day  and  night  police- 
men and  visitors'  attendants  in  the 
state  house. 

H.  B.  No.  218— Dr.  Dunn.  To  re- 
enact  sections  of  the  General  Code, 
relating  to  destruction  of  Canada  or 
Russian  thistleB,  wild  lettuce,  wild 
mustard  or  other  noxious  weeds. 

H.  B.  219 — Mr.  Lawyer.  To  provide 
for  the  enforcement  of  the  dog  laws 
by  the  appointment  of  one  or  more 
persons  to  file  affidavits  against  vio- 
lators and  to  provide  a  penalty  of  25 
percent  for  those  who  are  delinquent 
in  paying  license  fee  for  tag. 

H.  B.  No.  220— Mr.  Banker.  Provides 
for  reduction  of  size  of  school  wards 
in  cities  over  50,000  population  to  con- 
tain from  5  to  7  members. 
.  H.  B.  No.  221— Mr.  Dildine.  To  codify 
the  fish  and  game  laws  of  Ohio. 

H.  B.  No.  222— Mr.  Harter.  To  au- 
thorize and  empower  boards  of  direc- 
tors of  municipal  universities,  colleges 
and  institutions  to  establish  and  main- 
tain pension  funds  and  to  provide  for 
payment  of  pensions,  life  insurance 
and  annuities  to  the  professors,  in- 
structors,  teachers  and  executive  and 
administrative  officers  thereof. 

H.  B.  No.  223— Mr.  Copeland.  To 
amend  the  General  Code,  relative  to 
abolishing  the  position  of  district  su- 
perintendent and  providing  for  the  po- 
sition of  assistant  county  superinten- 
dent of  schools. 

H.  B.  No.  224 — Mr.  Spidel.  To  amend 
the  General  Code,  providing  for  the 
better  protection  of  life  and  property 
against  injury  or  damage  resulting 
from  the  operation  of  steam  engines 
and  boilers  by  incompetent  engineers 
and  others,  by  providing  for  higher 
qualifications  for  license. 

H.  B.  No.  225 — Mr.  Scott.  To  amend 
the  General  Code,  regarding  the  mis- 
branding of  food,  drink,  flavoring  ex- 
tracts, confectionery  and  condiment, 
so  that  it  conforms  to  Federal  laws. 
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H.  B.  No.  226 — Mr.  Dunn.  To  amend 
the  General  Code,  relating  to  the  du- 
ties of  the  board  of  county  commis- 
sioners respecting  county  infirmaries, 
by  eliminating  conflicting  provisions. 

H.  B.  No.  227— Mr.  Gordon  of  Brown. 
To  require  all  cars,  waiting  rooms, 
station  houses  and  all  places,  equip- 
ment and  conveniences  of  railroads 
used  or  occupied  by  pasesngers  or  pa- 
trons, to  be  kept  in  a  clean  and  sani- 
tary condition. 

H.  B.  No.  228— Mr.  Baker.  To  amend 
the  General  Code,  relative  to  the  or- 
der of  descent  of  property  acquired 
by  purchase,  so  that  property  left  by 
son  or  daughter  goes  to  both  parents 
instead  of  to  father. 

H.  B.  No.  229— Mr.  Graham  of  Mus- 
kingum. To  amend  the  General  Code, 
relating  to  additional  allowance  for 
the  deputies  in  the  various  county  of- 
fices, without  consent  of  court  of  com- 
mon pleas. 

H.  B.  No.  233— Mr.  Wenner.  To 
amend  the  General  Code,  relating  to 
health  supervision  in  the  public 
schools  and  the  medical  inspection  of 
pupils  in  rural  districts. 

H.  B.  No.  234 — Mr.  Bing.  Making 
appropriation  for  rendering  State  aid 
to  weak  school  districts. 

H.  B.  No.  235.  Mr.  Luchsinger.  To 
establish  fire  drills  in  factories,  lofts 
and  department  stores  for  the  occu- 
pants thereof  when  such  buildings  are 
over  a  certain  height. 

H.  B.  No.  236— Mr.  Taylor.  For  the 
purpose  of  promoting  and  increasing 
the  production  of  commercial  poultry 
and  eggs  on  the  farms  of  Ohio  by 
holding  poultry  exhibitions  and  to 
teach  better  methods  of  poultry  cul- 
ture. 

H.  B.  No.  237— Mr.  Green.  Extend- 
ing control,  for  purposes  of  improve- 
ment, of  dedicated  streets  and  alleys 
outside  of  municipal  corporations,  to 
county  commissioners  and  township 
trustees;  applies  to  cases  where  addi- 
tions are  platted  by  real  estatepromo- 
ters  and  sold  to  home  owners. 

H.  B.  No.  238— Mr.  Silver.  Provid- 
ing for  the  regulation  of  county  chil- 
dren's homes. 

H.  B.  No.  239— Mr.  Johnston.  To 
amend  the  General  Code,  relative  to 
the  printing  of  election  ballots,  by 
providing  the  residence  address  and 
avocation  of  each  candidate  be  print- 
ed beneath  his  name  so  that  no  can- 


didate may  get  votes  intended  for  an- 
other of  similar  name. 

H.  B.  No.  240— Mr.  Matthews.  De- 
fining optometry,  providing  a  state 
board  of  optometry,  providing  for  the 
licensing  of  persons  to  practice  opto- 
metry and  for  the  revocation  and  sus- 
pension of  such  licenses,  and  provid- 
ing for  violations. 


BILLS     INTRODUCED     IN     SENATE 

S.  B.  No.  46 — Mr.  Ake.  Enlarges 
the  powers  of  the  public  utilities 
commission  in  the  matter  of  prevent- 
ing railroads,  gas  companies  or  other 
public  utilities  from  abandoning  their 
plant  or  services  or  product  in  any 
city  without  consent. 

S.  B.  No.  47— Mr.  Davis.  Author- 
izes the  formation^  and  reorganiza- 
tion of  stock  companies  with  common 
stock  without  par  value. 

S.  B.  No.  48— Mr.  Whittemore.  Au- 
thorizing the  boards  of  trustees  of  the 
Ohio  University  and  other  normal 
schools  of  the  Btate  to  establish  and 
conduct  extension  departments  for 
the  training  of  teachers. 

S.  B.  49— Mr.  Parrett.  Making  it 
unlawful  to  tamper  with  fire  hydrants, 
pipes,  mains,  meters  and  other  prop- 
erty of  water  works. 

S.  B.  No.  50 — Mr.  Sparks.  To  amend 
the  General  Code,  providing  for  the 
better  protection  of  life  and  property 
against  injury  or  damage  resulting 
from  the  operation  of  steam  engines 
and  boilers  by  incompetent  engineers 
and  others. 

S.  B.  No.  51— Mr.  Liggitt.  To  amend 
the  General  Code,  by  extending  the  list 
of  securities  which  may  be  accepted  by 
county  commissioners  for  funds  de- 
posited so  as  to  include  bonds  Issued 
by  countries  allied  with  United  States 
in  war. 

S.  B.  No.  52 — Mr.  Lloyd.  To  amend 
the  General  Code,  and  to  define  the 
terms  "delivery"  and  "receipt"  as  the 
same  are  applied  to  commodities  and 
securities. 

S.  B.  No.  53 — Mr.  Davis.  To  amend 
the  General  Code,  relating  to  increase 
of  capital  stock  of  corporations. 

S.  B.  No.  54 — Mr.  Davis.  To  amend 
the  General  Code,  relating  to  articles 
of  incorporation,  and  the  name  of  in- 
corporated companies. 

S.  B.  No.  55 — Mr.  Stone.  To  provide 
for  the  further  regulation  of  fraternal 
benefit  societies  by  allowing  a  differ- 
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ent  method  of  valuing  certificates  to 
conform  with  the  New  York  confer- 
ence law. 

S.  B.  No.  56 — Mr.  Jones,  of  Franklin. 
To  amend  the  General  Code,  providing 
for  the  forfeiture  of  real  property  for 
waste  committed  or  suffered  by  the 
life  tenant  and  the  owner  of  other  es- 
tates therein. 

S.  B.  No.  57 — Mr.  Agnew.  To  amend 
the  General  Code,  relating  to  children's 
homes  by  providing  state  aid  for  the 
education  of  orphans  in  certain  cases. 

S.  B.  No.  58— Mr.  Miller.  To  regu- 
late private  employment  agencies  and 
to  place  them  under  the  control  of  the 
industrial  commission. 


Committee  Reference  for  Bills  in  the 

House 

H.  B.  No.  206 — Mr.  Banker.  To  the 
committee  on  judiciary. 

H.  B.  No.  207— Mr.  Cowan.  Not  re- 
ferred. 

H.  B.  No.  208— Mr.  Meyers.  To  the 
committee  on  labor. 

H.  B.  209— Mr.  York.  To  the  com- 
mittee on  fish  culture  and  game. 

H.  B.  No.  210— Mr.  Mulcahy.  To 
the  committee  on  common  schools. 

H.  B.  No.  211— Mr.  Hughes.  To 
the  committee  on  public  health. 

H.  B.  No  212— Mr.  Evans.  To  the 
joint  committee  on  taxation. 

H.  B.  No.  213— Mr.  Evans.  To  the 
committee  on  judiciary. 

H.  B.  No.  214— Mr.  Donahey.  To 
the  committee  on  public  health. 

H.  B.  No.  216— Mr.  Chester.  To  the 
committee  on  common  schools. 

H.  B.  No.  216— Mr.  Clark.  To  the 
committee  on  judiciary. 

H.  B.  217 — Mr.  Waterston  (by  re- 
quest). To  the  committee  on  fees  and 
salaries. 

H.  B.  No.  218— Mr..  Dunn.  To  the 
committee  on  agriculture. 

H.  B.  No.  219 — Mr.  Lawyer.  To  the 
committee  on  county  affairs. 

H.  B.  No.  220— Mr.  Banker.  To  the 
committee  on  common  schools. 

H.  B.  No.  221— Mr.  Dildine.  To  the 
committee  on  fish  culture  and  game. 

H.  B.  No.  222— Mr.  Harter.  To  the 
committee  on  insurance. 

S.  B.  No.  32— Mr.  Berry.  To  the 
committee  on  judiciary. 

Am.  S.  B.  No.  7— Mr.  Whittemore. 
To  the  committee  on  military  affairs. 

H.  B.  No.  223— Mr.  Copeland.  To 
the  committee  on  common  schools. 


H.  B.  No.  224— Mr.  Spidell.  To  the 
committee  on  labor. 

H.  B.  No.  225— Mr.  Scott.  To  the 
committee  on  dairy  and  food  prod- 
ucts. 

H.  B.  No.  226— Mr.  Dunn.  To  the 
committee  on  benevolent  and  penal 
institutions. 

H.  B.  227— Mr.  Gordon  of  Brown. 
To  the  committee  on  public  health. 

H.  B.  No.  228— Mr.  Baker.  To  the 
committee  on  judiciary. 

H.  B.  No.  229— Mr.  Graham  of  Mus- 
kingum. To  the  committee  on  codes, 
courts  and  procedure. 

H.  B.  No.  230 — Mr.  James  A.  Rey- 
nolds. To  the  committe  on  appropria- 
tions and  finance. 

H.  B.  No.  231— Mr.  Billingslea.  To 
the  committee  on  judiciary. 

H.  B.  No.  232 — Mr.  Jones  of  Ham- 
ilton. To  the  committee  on  public  util- 
ities. 


Committee    Reference   of    Bills    Intro- 
duced  in  the  Senate 

S.  B.  No.  46 — Mr.  Ake.  To  com- 
mittee on  public  .utilities. 

S.  B.  No.  47 — Mr.  Davis.  To  com- 
mittee on  commercial  corporations. 

S.  B.  No.  48.  Mr.  Whittemore.  To 
committe  on  colleges  and  universities. 

S.  B.  No.  491— Mr.  Parrett.  To  com- 
mittee on  public  utilities. 

S.  B.  No.  50 — Mr.  Sparks.  To  com- 
mittee on  labor. 

S.  B.  No.  51— Mr.  Liggitt.  To  com- 
mittee on  county  affairs. 

S.  B.  No.  52— Mr.  Lloyd.  To  com- 
mittee on  commercial  corporations. 

S.  B.  No.  53 — Mr.  Davis.  To  com- 
mittee on  commercial  corporations. 

S.  B.  No.  54 — Mr.  Davis.  To  com- 
mittee on  commercial  corporations. 

S.  B.  No.  55 — Mr.  Stone.  To  com- 
mittee on  insurance. 

S.  B.  No.  56 — Mr.  Jones  of  Franklin. 
To  committee  on  judiciary. 

S.  B.  No.  57 — Mr.  Agnew.  To  com- 
mittee on  common  schools. 

S.  B.  No.  58— Mr.  Miller.  To  com- 
mittee on  labor. 


House   Bills  in   the   Senate  and  Their 
*  Committee   Reference 

H.  B.  No.  114 — Mr.  Johnson.  To 
committe  on  fish  culture  and  game. 

Am.  H.  B.  No.  143.  Mr.  Myers.  To 
committee  on  finance. 

H.  B.  No.  66— Mr.  Comings.  To 
committee  on  cities. 
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H.   B.   No.    17 — Mr.     Comings.      To 
committee  on  cities. 

H.  B.  No.  121 — Mr.  Thompson.     To 
committee  on  judiciary. 

H.  B.  No.  64 — Mr.  Graham,  of  Lick- 
ing.   To  committee  on  judiciary. 

Am.  H.  B.  No.  58 — Mr.    Scott.     To 
committe  on  military  affairs. 

Am.  H.  B.  No.  12— Mr.  Blauser.    To 
committee  on  state  buildings. 

Am.  H.  B.  No.  135— Mr.  Burns, 
committee  on  military  affairs. 

H.    B.    No.    124 — Mr.    Gardner, 
committee  on  military  affairs. 

Am.  H.  B.  No.  109 — Mr.  Crabbe. 
committee  on  public  printing. 

H.   B.    No.   16 — Mr.     Comings, 
committe  on  county  affairs. 


To 
To 
To 
To 


Senate  Bills  in  the  House,  and  Their 
Committee  Reference 

S.  B.  No.  36— Mr.  White.     To  the 
committee  on  public  health. 


Bills  Reported  Out  by  Committees  and 

Up  for  Pasage  in  House 

Am.  H.  B.  No.  26— Mr.  Barnes. 
Am.  H.  B.  No.  79— Mr.  Brach. 
Am.  H.  B.  No.  174— Mr.  Smith. 
H.  B.  No.  153—Mr.  Luchslnger. 

H.  B.  No.  186— Mr.  McFarland. 
Am.  H.  B.  No.  206— Mr.  Dodge. 
H.  B.  No.  136— Mr.  Hatch. 
Am.  H.  B.  No.  206 — Mr:  Banker. 
H.  B.  No.  164— Mr.  Chester. 
Am.  H.  B.  No.  143— Mr.  Wise. 
H.  B.  No.  145— Mr.  Cable. 


H. 

B. 

No. 

H. 

B. 

No. 

H. 

B. 

No. 

H. 

B. 

No. 

H. 

B. 

No. 

H. 

B. 

No, 

H. 

B. 

No. 

lug. 

H. 

B. 

No. 

H. 

B. 

No. 

H. 

B. 

No. 

Bills   Passed   in   House 

123 — Mr.  Beatty. 
87 — Mr.  Hoover. 

66 — Mr.  Comings. 
17 — Mr.  Comings. 
114 — Mr.  Johnson. 

146 — Mr.  Myers. 
64— Mr.  Graham,  of  Llck- 

121 — Mr.  Thompson. 
58— Mr.  Scott. 
12 — Mr.  Blauser. 


H.  B.  No.  207 — Mr.  Cowan.  Appro- 
priation bills. 

H.  B.  No.  137 — Mr.  Tom  Reynolds. 
School  fund  depositaries. 

H.  B.  No.  15 — Mr.  Comings.  Teach- 
ing in  English. 

H.  B.  No.  176— Mr.  Talley.  Practice 
of  medicine. 

H.  B.  No.  65 — Mr.  Comings.  Hospi- 
tals. 

S.  B.  No.  25 — Mr.  Archer.  Memory 
of  Andrews'  raiders. 

H.  B.  No.  170 — Mr.  Cochrun.  Coun- 
ty memorial  buildings. 

H.  B.  No.  155 — Mr.  Robinson.  Name 
of  county  infirmary. 

S.  B.  No.  8— Mr.  O'Brien.  Chattel 
mortgages. 

H.  B.  No.  198 — Mr.  Hughes.  Grand 
juries. 

H.  B.  No.  93— Mr.  Bing.  School  ex- 
aminers. 

H.  B.  No.  190 — Mr.  Dunn.  Lire 
stock  insurance. 


Bills  Passed  in  Senate 

Amended  S.  B.  No.  7— Mr.  Whltte- 
more.    State  armories. 

Amended  H.  B.  No.  30— Mr.  Miller, 
of  Stark.  Municipal  Court  for  Mas- 
sillon. 

H.  B.  No.  113— Mr.  Silver.  Back  pay 
for  teacher. 

S.  B.  No.  36 — Mr.  White.     Drugs. 


Bills  Up  for  Passage  in  House 

Am.  H.  B.  No.  15 — Mr.  Comings. 

H.  B.  No.  59 — Mr.  Morris. 

H.  B.  No.  207— Mr.  Cowan. 

H.  B.  No.  137— Mr.  Tom  Reynolds. 

H.  B.  No.  176— Mr.  Talley. 


Bills  Up  for  Passage  in  Senate 

Am.  H.  B.  No.  30— Mr.  Miller. 
H.  B.  No.  113r-Mr.  Silver. 
Am.  H.  B.  No..  21— Mr.  Hughes. 
S.  B.  No.  36— Mr.  White. 


Indefinitely    Postponed    In    House 

H.  B.  No.   138— Mr.  Myers. 


SUPREME  COURT 


SYLLABI  OF  REPORTED  CASES 

15865 — The  Baltimore  &  Ohio  Rail- 
road Co.  vs.  Armstrong,  Lee  &  Com- 
pany. 

Error  to   the  Court  of  Appeals    of 
Muskingum  county. 
Wanamaker,  J. 

A  special  contract  between  a  com- 
mon carrier  and  a  shipper,  made  In 
view  of  an  unusual  flood,  for  the  Im- 
mediate and  necessary  removal  of 
perishable  goods  beyond  the  reach  of 
the  flood  is  not  per  se  void  unless  its 
terms  are  unjust,  unreasonable  or  dis- 
criminatory In  their  nature  or  in  their 
operation. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  John- 
son and  Donahue,  JJ.,  concur.  Rob- 
inson, J.,  not  participating. 

15957— Vincent  R.  Kintz  vs.  Thomas 
Harriger. 

Error  to  the  Court  of  Appeals  of 
Crawford  county. 


Wanamaker,  J. 

1.  The  Constitution  of  Ohio,  Bill  of 

» 

Rights,  Section  16,  provides,  among 
other  thingB,  "Every  person,  for  an  In- 
jury done  him  in  his  land,  goods,  per- 
son, or  reputation,  shall  have  remedy 
by  due  course  of  law." 

2.  It  is  the  primary  duty  of  courts 
to  sustain  this  declaration  of  right 
and  remedy,  wherever  the  same  has 
been  wrongfully  invaded. 

3.  Perjured  testimony  given  wrong- 
fully, maliciously  and  wilfully  before 
a  grand  jury  may  not  only  be  offered 
in  evidence  in  support  of  a  charge  of 
perjury  against  the  witness  so  testi- 
fying, but  also  in  a  right  of  action 
brought  by  the  individual  for  "an  in- 
jury done  him  in  his  ...  .  reputation." 

Judgment  reversed. 

Nichols,  C.  J.,  Matthias,  Johnson 
and  Donahue,  JJ.,  concur.  Robinson, 
J.,  not  participating. 
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NEW     INCORPORATIONS. 

Hold-Fast  Pin  Co.,  Akron,  $150,000. 
M.  M.  Rigle,  C.  G.  Wise,  D.  W.  Max- 
on,  R.  I.  Moore,  L.  I.  Moore.  (Manu- 
facturing and  selling  safety  pins  and 
novelties.) 

Hicksville  Shippers'  Co.,  Hicksville, 
$1,500.  Glenn  O.  Shell,  Charles  Over- 
holt,  Otis  L.  Sinn,  W.  E.  Kline,  Tim 
Betts. 

Stark  Coal  and  Lime  Co.,  Canton, 
$50,000.  B.  R.  Seacrist,  R.  E.  Fraze, 
C.  Otis  Smith,  L.  C.  Bendurq,  John  C. 
Bendure. 

United  States  Roofing  Co.,  Toledo 
$10,000.  Mary  K.  Deeds,  Lottie  E 
Crum,  Ralph  Deeds,  Martha  Arndt,  L 

A.  Ford. 

Worth  Clothes  Co.,  Cleveland,  $400, 
000.  J.  E.  Mayer,  W.  H.  Pollock,  W 
F.  Wall,  W.  G.  Phillips,  B.  J.  Lesem 

W.   F.    MacConnell   Co.,   Cincinnati 
$10,000.     W.    F.    MacConnell,    Walter 
P.  Agnes 8,  John  L.  Schrimper,  Chas 

B.  Terry,  R.  A.  LeBlond.     (Construct 
ing  buildings.) 

W.  W.  Marshall  Paint  Co.,  Cincih 
nati,  $15,000.  Percy  W.  Yowler,  Har 
ry  A.  Heckmann,  August  Schloemer 
William  H.  Hambaugh,  W.  W.  Mar 
shall. 

Boulevard  Acres  Co.,  Akron,  $60, 
000.  V.  W.  Surber,  Fred  J.  Crisp 
John  L.  Hendy,  W.  C.  Young,  R.  K 
Schieb.     (Real  estate.) 

Bowersville  Elevator  Co.,  Bowers 
ville,  $20,000.  D.  L.  Earley,  A.  B 
Lewis,  Clyde  Huffman,  A.  E.  Jones,  F 
E.  Beard. 

H.  and  H.  Advertising  Co.,  Colum 
bus,  $1,000.  F.  B.  Hamblin,  J.  Hamb 
lin,  W.  P.  Halenkamp,  M.  N.  Halen 
kamp,  George  S.  Marshall. 

Arnot  Realty  Co.,  Cleveland,  $10, 
000.  Frank  Davis,  Jr.,  L.  C.  Wykoff 
Ashley  M.  Van  Duzer,  C.  M.  Horn 
Orville  Smith. 

Cleveland  Hippodrome  Theatre  Co. 
Cleveland,  $25,000.  Louis  J.  Gross 
man,  Marc  J.  Grossman,  Sidney  N 
Weitz,  Irwin  N.  Loeser,  Nathan  Loe 
ser. 

Electric  Garage  Co.,  Dayton,  $10,- 
000.     Norman  J.   Matheny,  Grover  C. 


Murray,  Cleo  A.  Matheny,  M.  Grace 
Murray,  Mrs.  Sallie  E.  Matheny. 

Joseph  Loeb  Co.,  Cincinnati,  $150,- 
000.  Joseph  Loeb,  Jerome  D.  Cornell, 
Mabel  Loeb,  Gertrude  Halpeny,  Louis 
Fernberg.  (Manufacturing  and  sale 
of  millinery.) 

Mull  Wood  Work  Co.,  Sidney,  $250,- 
000.  Edward  B.  Mull,  Edward  C. 
Wolf,  Karl  Hodge,  Walter  C.  Frost 
Harold    L.    Smith. 

People's  Mercantile  and  Supply  Co., 
Cleveland,  $2,000.  Shedrick  Williams, 
Mildous    Gardner,    Louis    Preston,    Z. 

D.  Williams,  Samuel  Marlow,  Edward 

C.  Shaw,  Monroe  Brown. 

Pickaway  County  Lumber  Co.,  Cir- 
cleville,  $20,000.  Wilson  F.  Cellar, 
Carrie  S.  Cellar,  Frank  Bookman, 
John  B.  Miller,  Ada  S.  Miller. 

Murray  Metal  Parts  Co.,  Cleveland, 
$75,000.  R.  E.  Westfall,  W.  J.  Mur- 
ray, C.  M.  Nichols,  F.  L.  Dean,  G.  A. 
Price. 

Rowles-Peter  Co.,  Fostoria,  $10,000. 
Walter  M.  Witherspoon,  A.  J.  Peter. 
Valeria  Peter,  Laura  Bowles,  James 
L.  Rowles.  (Plumbing,  ventilating, 
etc.) 

Standard  Lithograph  Co.,  Cleve- 
land, $10,000.  G.  O.  Mierke,  David  J. 
Miller,  H.  F.  Burns.  W.  H.  Annat.  H. 
A.  Spring. 

University  Publishing  Co.,  Colunv 
bus,  $15,000.  L.  C.  Toland.  W.  G. 
Brossman,  Warren  E.  Bigony,  H.  R. 
Seely,  N.  E.  Givens. 

West  Park  Construction  Co.,  West 
Park,    $15,000.     Sam   B.   Fitzsimmons. 

E.  E.  McCloud,  C.  F.  Gross,  William 
E.  Smith,  George  H.  Jackson. 

Walter-Wallingford  Coal  Co.,  Cin- 
cinnati. $100,000.  L  F.  Walter,  B.  A. 
Wallingford,  C.  S.  B.  Ward,  Samuel 
H.  Whi taker,  A.  J.  McCarthy. 

Colonial  Foundry  Co.,  Louisville; 
$65,000.  Clarence  M.  Converse,  C.  A. 
Jackson,  Russell  J.  Burt,  John  C. 
Welty,  Harry  Connor. 

D.  C.  Vactor  Co.,  Cleveland,  $70,000. 

D.  C.  Vactor,  J.  C.  Royon,  A.  A. 
Stearns,  C.  H.  Royon,  M.  T.  Carton. 
(Manufacturing  and  dealing  in  cloth- 
ing.) 
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Gem  City  Auto  Sales  Co.,  Dayton; 
$50,000.  Elwood  C.  Beaver,  Edwin  L. 
McCleary,  Charles  E.  Foreman,  Theo- 
dore H.  Barlow,  Albert  M.  Klepinger. 

Hydraulic  Steelcraft  Co.,  Cleveland; 
$100,000.  H.  G.  Mosier,  T.  H.  Jones, 
W.  B.  Cockley,  King  Tolles,  J.  M.  Gar- 
field. 

Ironton  Builders,  Supply  Co.,  Iron- 
ton;  $25,000.  S.  B.  Steece,  Frank  L. 
Biggs,  Hugh  Russell,  Dan  C.  Jones, 
A.  J.  Hannan. 

Income  Tax  Service  Co.,  Cleveland; 
$2,000.  Alfred  G.  Clark,  Joseph  A. 
Spitzig,  Edna  O.  Williams,  George  T. 
James,  Edward  Welsch. 

LaFrance  Chemical  Co.,  Cleveland; 
$10,000.  Ezra  Brudno,  Julius  L.  Glo- 
ger,  Joseph  Pasternuk,  Max  Pastor, 
Lola  Koonce. 

Marietta  Garment  Co.,  Marietta; 
$10,000.  Louis  Goldish,  Ben  Katz,  Sa- 
die L.  Goldish,  Celia  Katz,  Charles  E. 
Magee. 

Massillon  Housing  Co.,  Massillon; 
$50,000.  N.  P.  L.  Kirchhofer,  Earli  H. 
Lambdin,  Oliver  J.  Sorg,  Clarence  P. 
Sphuler,  Elson  Wefler. 

Metropolitan  Tire  &  Supply  Co., 
Cleveland;  $10,000.  Arthur  Krause 
J.  S.  Mishne,  Morris  Berkowitz,  Ben 
Berkowitz,  Franklin  Krause. 

Rialto  Amusement  Co.,  Cleveland; 
$25,000.  Howard  Reif,  P.  E.  Essick, 
J.  Osterland,  M.  Collier,  William  B. 
Woods. 

Sidney  Candy  Co.,  Sidney;  $25,000. 
John  T.  Farrell,  M.  Farrell,  E.  A. 
Shea,  William  H.  Shea,  D.  F.  Mills. 

Smith  &  Nixon  Co.,  Cincinnati;  $45,- 
O00.  Louis  Kremer,  Fred  W.  Jaap. 
William  Bradmiller,  H.  W.  Crawford. 
Julius  R.  Samuels.  (Manufacture  of 
pianos,  musical  instruments,  etc.) 

Barberton-Akron  Laundry  Co.,  Bar- 
l>erton;  $6000.  A.  Levine,  Wm.  Cold- 
stin,  Zelig  Slobodnick,  Sam  Litmak, 
Nathan  Friend. 

Buckeye  Mid-Texas  Oil  Co.,  Youngs- 
town;  $90,000.  Archibald  Clarke,  W. 
P.  Barnum,  G.  F.  Hammond,  E.  J.  Lee, 
Anna  Flannery. 

Beck  Candy  Co.,  Cleveland;  $10,000. 
A.  A.  Kalish,  Margaret  C.  Beck,  L.  E. 
Blum,  H.  C.  Beck,  Alen  P.  Doron. 

Cleveland  Duplex  Machinery  Co., 
Cleveland;  $20,000.  Fred  Desberg, 
Maurice  Bernstein,  C.  H.  Byrne,  M. 
Bernhardt,  P.  M.  Gerlach. 

Crawford  Farmers'  Supply  Co.,  Bu- 
cyrus;    $10,000.     Abe   Schiefer,   A.   G. 


Lederer,  D.  M.  Odaffer,  Homer  B. 
Crall,  Raymond  C.  Rexroth. 

Dayton  Syndicate  Co.,  Dayton;  $225,- 
000.  Charles  B.  Brannon,  Joseph  L. 
Thai.  E.  N.  Whitmore,  M.  Meyer,  J. 
B.  Coolidge.  (Wholesale  and  retail 
merchandise.) 

Federal  Screen  &  Weatherstrip*  Co., 
Cleveland;  $25,000.  J.  H.  Dietz,  Dean 
Lawrence,  H.  H.  Lawrence,  G.  H. 
Dietz,  A.  Hinshlllwood. 

George  R.  McConnell  Co.,  Troy;  $18,- 
000.  George  R.  McConnell,  Glen  G. 
McConnell,  Walter  McDonald,  S.  Frank 
Wilson,  F.  V.  Flinn. 

Jiffy  Shine  Products  Co.,  Dayton; 
$10,000.  James  M.  Irvin,  J.  H.  Mc- 
Clure,  C.  E.  Wyatt,  C.  A.  Graybill,  J. 
W.  Jerram. 

J.  Van  Vessem  Co.,  Cleveland;  $10,- 
000.  John  Van  Vessem,  Charles  W. 
Koop,  Louisa  Meermans,  John  Meer- 
mans,  Alexander  C.  Mackenzie. 

Liquid  Products  Co.,  Massillon,  $50,- 
000.  Andrew  Ertle,  Wm.  A.  Schuster, 
E.  G.  Willison,  Maude  E.  Miller,  W.  C. 
Brown.  (Manufacturing  and  selling 
beverages.) 

Margine  Mixer  Co.,  Cincinnati,  $15,- 
000.  Theron  S.  Thompson,  Carl  E. 
Linder,  Florence  B.  Thompson,  Ethel 
M.  Linden,  Howard  E.  Boath. 

Mutual  Mortgage  Co.,  Youngstown, 
$200,000.  A.  Glick,  Henry  Gross,  Ar- 
thur Crow,  Philip  Isenberg,  Alex 
Friedman,  Ignace  Schwartz,  Sigmund 
J.  Yansy,  HaTry  M.  Krause. 

Pearce-Leland-Davies  Co.,  Cleve- 
land, $20,000.  S,  Broth,  N.  B.  Howells, 
Claude  W.  Shimmon,  Isador  Gross- 
man, N.  M.  Thorp.  (Manufacturing 
and  selling  clothing.) 

Purple  Line  Co.,  Cleveland,  $20,000. 
Henry  W.  Roepke,  Almedia  F.  Roepke, 
E.  P.  Eirich,  E.  L.  Benning,  E.  V. 
Fishley.     (Auto  business.) 

Sherodsville  Oil  &  Gas  Co.,  Sher- 
odsville,  $25,000.  L.  C.  Justus,  R.  M. 
Campbell,  C.  E.  Smith,  James  L.  True, 
L.  L.  Belknap. 

Stilwater  Grain  Co.,  Union,  $15,000. 

B.  F.  Studebaker,  N.  W.  Rinehart,  F. 

C.  Puterbaugh,  W.  H.  Kerr,  N.  W. 
Sellenberger. 

Shawnee  Cotton  Mills  Co.,  Spring- 
field, $50,000.  G.  J.  Ford,  Don  K. 
Gould,  J.  Fred  Schlegel,  Frank  G. 
Braun,  W.  D.  Morissey. 

Terminal  Liquor  Co.,  Cleveland, 
$10,000.  Joseph  Hershey,  Cizella  Her- 
shey,  C.  A.  Byrne,  M.  Bernhardt,  P. 
M.  Gerlach. 
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Venugraph  Co.,  Dayton,  $10,000.  Jas. 
J.  Gibson,  Carl  E.  Klpp,  M.  Naomi 
Rlceansan,  Harry  Shafer,  Louis  J. 
Melke. 

William  Ramsdell  Son  &  Co.,  Cleve- 
land, $50,000.  Wm.  W.  Ramsdell.  H. 
A.  Ramsdell,  W.  C.  Andrews,  M.  L. 
Herrick,  E.  Setzler. 

Cleveland  Auto  Laundry  Co.,  Cleve- 
land,  $10,000  to  $20,000. 

Efficiency  Electric  Co.,  East  Pales- 
tine, $30,000  to  $50,000. 

Skeldon  &  Ryan  Construction  Co., 
Toledo;  $25,000.  Joseph  L.  Skeldon, 
William  Frederick  Ryan,  Thomas  J. 
O'Connor,  David  F.  Skeldon,  James 
M.  Main. 

Taylor  Arcadia  Co.,  Cleveland; 
$5000.  Maurice  W.  Bruml,  Theodore 
R.  Felber,  Lucille  Taylor,  B.  D.  Zieve, 
Hattie  Felber. 

Toledo  Washer  &  Stamping  Co.,  To- 
ledo; $15,000.  P.  J.  Aubrey,  Frank  F. 
Lavoy,  Lawrence  J.  Neuhausel.  Henry 
Stautzenbach,  F.  J.  Orcutt. 

Akron  General  Merchandise  Co., 
Akron,  $10,000.  Carl  Fish,  George  H. 
Carey,  Sam  Robin,  Zon  Madoff,  Harry 
Desure. 

Cealerite  Co.,  Cleveland,  $10,000. 
M.  W.  Kast'riner,  Jacob  Strauss,  E. 
Thorkelson,   E.   Mohler,   Ben  Feniger. 

Century  Grain  Products  Co.,  Mt. 
Vernon,  $60,000.  William  M.  Banning, 
E.  W.  Jeffries,  Bert  O.  Evans,  George 
E.  Yauger,  Harold  Banning. 

George  A.  Enos  Coal  Co.,  Cleve- 
land, $50,000.  George  A.  Enos,  Fred 
S.  McConnell,  E.  J.  Underbill,  R.  M. 
Koob,  M.  M.  Steigerwald. 

Irvin  Home  Development  Co.,  Ak- 
ron, $12,000.  C.  O.  Irvin,  W.  B.  Mc- 
intosh, A.  H.  Good,  W.  W.  Mcintosh, 
John  R.  Allen. 

Manheim  Tucker  Realty  Co.,  Cleve- 
land, $10,000.  S.  W.  Manheim,  A. 
Tucker.  Bert  H.  Todd,  Harry  L.  Led- 
erer,  M.  C  Ross. 

Nickel  Plate  Foundry  Co.,  Cleve- 
land, $100,000.  H.  J.  Hollander.  Wm. 
J.  Shaver,  A.  McNally,  Louis  Bloom- 
field,  William  Sherman. 

Research  Laboratories  Co.,  Toledo, 
$15,000.  Paul  A.  West,  Dean  Higgins, 
E.  R.  Kelsey,  A.  F.  Worthington,  W. 
*    W.  Campbell. 

Recto  Manufacturing  Co.,  Cincin- 
nati, $50,000.  Otto  Huber.  N.  A.  Back- 
schneider,  E.  L.  Jones,  Adam  Wuest, 
Leo   J.   Brumleve,   Jr. 

R  ft  M  Co.,  Dayton,  $10,000.  John 
F.,Rogge,  Frank  W.  Krehbiel,  Edward 


R.  Mueller,  Roland  C.  Land  Is.  (Gen- 
eral machine,  toy  and  metal  stamp- 
ing.) 

Rocky  River  Land  Co.,  Rocky  River. 
$16,000.  R.  Gold,  L.  Ketcham,  G.  W. 
Poppleton,  C.  E.  Mellen,  Albert  C. 
Bender. 

Traction  Liquor  Co.,  Toledo,  $25,- 
000.  Sam  Wolchock,  Albert  J.  Kranz, 
M.  Siglow,  Sam  Trattner,  Dan  M.  Sil- 
verblatt. 

Victor  Specialty  Co.,  Canton,  $10,- 
000.  L.  E.  Alspaugh,  Guy  L.  Tudor, 
Irving  Ferrell,  Mildred  Black,  Lester 
H.  Ryssell. 

App-Hillman  Co.,  Akron,  $25,000. 
Claire  App,  H.  W.  Hillman,  J.  W.  Hill- 
man,  C.  I.  Albright,  Etta  Hamjen. 
(Stocks  and  bonds.) 

Central  Stamping  and  Metal  Spin- 
ning Co.,  Dayton,  $10,000.  James  F. 
McBarron,  L.  W.  McBarron,  Charles 
E.  St.  John,  L.  Mabel  McBarron,  Ella 
McBarron. 

Increases 

Coshocton  Telephone  Co.,  Coshoc- 
ton, $150,000  to  $200,000. 

Kenton  Grocery  Co.,  Kenton,  $50,000 
to  $110,000. 

General  Tire  and  Rubber  Co.,  Ak- 
ron, $1,000,000  to  $2,500,000. 

Beresin  &  Mlntz  Co.,  Sandusky, 
$50,000  to  $1,000. 

Jones  Heel  Manufacturing  Co.,  Co- 
lumbus, $200,000  to  $250,000. 

Wing  Seed  Co.,  Mechanicsburg,  $50.- 
000  to  $100,000. 

Ohio  Guaranty  Tire  &  Rubber  Co., 
Cleveland,  $10,000  to  $100,000. 

B.  McManuB  Co.,  Youngstown,  $50.- 
000  to  $75,000. 

Lakewood  Investment  Co.,  Lake- 
wood,  $20,000  to  $40,000. 

S.  R.  Elliott  Furniture  Co.,  Steu- 
benville,    $15,000   to   $75,000. 

Superior  Baking  Co.,  Akron,  $25,000 
to  $50,000. 

St.  Clair  Avenue  Savings  and  Loan 
Co.,  Cleveland,  $100,000  to  $500,000. 

Brook ville  Building  and  Savings  As- 
sociation of  Brookville,  Ohio,  $500,000 
to  $750,000. 

Miami  Trailer  Co.,  Troy;  $25,000  to 
$100,000. 

Reflex  Ignition  Co.,  Cleveland;  $100,- 
000  to  $250,000. 

Burnett- Larsh  Manufacturing  Co., 
Dayton,  $150,000  to  $225,000. 

Morgan  Glove  Manufacturing  Co., 
Toledo,  $1,000  to  $20,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1595— In  the  Matter  of  the  Application  of  The  Richwood  Tele- 
phone Company  for  Consent  and  Authority  to  Issue  $14,000.00 
Seven  Percent  Preferred  Capital  Stock*   Prayer  Granted. 


(Dated  February  18, 1919.) 

This  day,  the  commission  having  heretofore  deemed  a  hearing 
thereupon  to  be  unnecessary,  this  matter  came  on  for  final  consid- 
eration upon  the  application  of  The  Richwood  Telephone  Company, 
(a  corporation  organized  and  existing  under  the  laws  of  Ohio),  ask- 
ing the  consent  and  authority  of  this  commission  to  issue  fourteen 
thousand  dollars,  par  value,  of  seven  percent  preferred  capital  stock, 
the  proceeds  thereof  to  be  used  to  redeem  applicant's  present  out- 
standing preferred  capital  stock  of  the  par  value  of  eleven  thousand 
dollars,  which  must  be  redeemed  April  1st,  1919,  and  to  reimburse 
its  treasury  for  the  sum  of  three  thousand  dollars,  not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness, 
expended  therefrom,  since  April  1st,  1914,  in  the  redemption  of  its 
preferred  capital  stock  of  the  par  value  of  three  thousand  dollars : 

Upon  consideration  whereof,  and  being  fully  advised  in  the  pre- 
mises, the  commission  finds,  that  the  issue  of  applicant's  said  pre- 
ferred capital  stock  is  reasonably  required  and  the  money  to  be  pro- 
cured thereby  necessary  for  the  reorganization  and  readjustment 
of  its  capitalization  and  the  reimbursement  of  its  treasury  for 
moneys,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidence  of  indebtedness,  actually  expended  therefrom,  within  the 
five  years  next  preceding  the  date  of  the  filing  of  the  application 
herein,  for  the  reorganization  and  readjustment  of  the  capitalization 
and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  preferred  capital  stock  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  said  The  Richwood  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  seven  percent  preferred  capital 
stock  of  the  par  value  of  fourteen  thousand  dollars  ($14,000.00), 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable 
but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  pre- 
ferred capital  stock  be  devoted  to  and  used  for  the  following  pur- 

585 
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poses,  and  no  others,  to- wit:  The  retirement,  April  1st,  1919,  of 
applicant's  present  outstanding  six  percent  preferred  capital  stock 
of  the  par  value  of  $11,000.00,  and  the  reimbursement  of  its  treas- 
ury for  the  sum  of  $3000.00,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  actually  expended 
therefrom  within  the  five  years  preceding  the  date  of  the  Sling  of 
the  application  herein,  for  the  retirement  of  additional  preferred 
capital  stock  of  the  par  value  of  $3000.00.    It  is  further 

Ordered,  That  the  applicant  now  cancel  and  destroy  the  said 
capital  stock  so  retired  by  its  treasury  and  hereafter,  as  it  shall  re- 
tire said  capital  stock  now  outstanding,  cancel  and  destroy  the  same. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission, on  or  before  June  1st,  1919,  of  the  issue  and  disposition  of 
its  said  seven  percent  preferred  capital  stock,  the  expenditure  of  the 
proceeds  thereof  pursuant  to  the  terms  and  conditions-  of  !  his  order 
and  the  cancellation  and  destruction  of  its  said  six  percent  preferred 
capital  stock. 

No.  1500— In  the  Matter  of  the  Application  of  The  Ohio  State  Tele- 
phone Company  for  Authority  to  Issue  Stocks  and  Securities  to 
Purchase  Certain  Stocks.    Prayer  Granted. 


(Dated  February  11,  1919.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application,  as  amended,  of  The  Ohio 
State  Telephone  Company,  (a  corporation  organized  and  existing 
under  the  laws  of  Ohio,)  asking  the  consent  and  authority  of  this 
commission  to  issue  consolidated  and  refunding  mortgage,  five  per- 
cent bonds  of  the  principal  sum  of  $179,360.00,  $28,0000.00,  prin- 
cipal amount  thereof  to  be  delivered,  at  90,  in  discharge  of  a  part  of 
applicant's  indebtedness,  created  and  incurred  for  and  on  account  of 
the  acquisition  of  all  of  the  capital  stocks  of  The  Nelsonville  &  Mur- 
ray Home  Telephone  Company,  and  The  Portage  County  Telephone 
Company,  and  all  of  the  stocks,  except  five  shares  of  the  common 
capital  stock  of  The  Citizens'  Telephone  Company  of  Berea,  Ohio, 
and  the  proceeds  arising  from  the  sale  of  the  remainder,  $151,380.00, 
principal  amount,  of  said  bonds  to  be  used  to  discharge  the  remain- 
der of  such  indebtedness  and  to  provide  for  the  acquisition  of  the 
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remaining  shares  of  said  common  stock  of  said  The  Citizens'  Tele- 
phone Company  of  Berea,  Ohio. 

Upon  consideration  whereof,  and  being  fully  advised  in  the  pre- 
mises, the  commission  finds : 

(1)  That  the  value  of  the  properties  of  said  The  Nelson- 
ville  &  Murray  Home  Telephone  Company,  The  Portage  County 
Telephone  Company  and  The  Citizens'  Telephone  Company  of 
Berea,  the  control  of  which  was  acquired  by  applicant's  pur- 
chase of  said  capital  stocks,  and  the  title  to  which  is  now,  under 
authority  of  this  commission,  to  be  passed  to  applicant  for  that 
consideration  passed  for  said  capital  stocks,  is  not  less  than  the 
principal  amount  of  the  bonds  herein  to  be  authorized ;  and 

(2)  That  the  issue  of  all  of  applicant's  said  bonds  is  rea- 
sonably required,  and  the  money  to  be  procured  by  the  sale  of 
a  portion  thereof  necessary  for  the  payment  and  discharge  of 
applicant's  lawful  indebtedness,  incurred  for  and  on  account  of 
the  acquisition,  initially  through  control  of  the  capital  stock 
and  thereafter,  by  the  passing  of  title,  of  property  to  be  ac- 
tually used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  telephonic  service,  and 

(3)  The  applicant  now  having  bonds  outstanding  in  ex- 
cess of  its  issued  and  outstanding  capital  stocks,  that  the  issue 
of  said  bonds  in  excess  of  applicant's  outstanding  capital  stocks 
and  the  expenditure  of  the  proceeds  of  such  excess  of  bonds 
should  be  specifically  consented  to,  authorized  and  approved. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Ohio  State  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  consolidated  and  refunding 
mortgage,  five  percent  bonds  of  the  total  principal  sum  of  one  hun- 
dred and  seventy-nine  thousand,  three  hundred  and  eighty  dollars 
($179,380.00),  and  that  one  hundred  and  fifty-one  thousand,  three 
hundred  and  eighty  dollars  ($151,380.00) ,  principal  amount  thereof, 
be  sold  for  the  highest  price  obtainable  but  not  less  than  ninety-two 
and  one-half  (92 V^)  percentum  of  the  par  value  thereof.  It  is 
further 

Ordered,  That  any  discount  arising  from  the  disposition  of 
said  bonds  at  less  than  the  par  value  thereof  be  amortized  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  commis- 
sion.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stocks,  and  the  expenditure  of  the 
proceeds  thereof  as  hereinafter  prescribed,  be,  and  hereby  they  spe- 
cifically are  consented  to  and  authorized,  and  approved.    It  is  further 
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Ordered,  That  $28,000.00,  principal  amount  of  said  bonds  be  is- 
sued, as  fully  paid  and  at  the  rate  of  ninety  percentum  of  the 
par  value  thereof,  and  the  proceeds  arising  from  the  sale  of  the  re- 
maining $151,380.00,  principal  amount  of  said  bonds  expended  for 
the  full  and  final  payment  and  discharge  of  applicant's*  indebtedness, 
incurred  for  and  on  account  of  the  acquisition,  under  the  authority 
of  the  orders,  made  and  entered  as  of  date  July  26th,  1918,  in  pro- 
ceedings Nos.  1496,  1497  and  1498,  of  all  the  capital  stocks  (includ- 
ing five  shares  of  the  common  capital  stock  of  The  Citizens'  Tele- 
phone Company  of  Berea,  the  purchase  of  which  has  not,  as  yet,  been 
consummated)  of  said  The  Citizens'  Telephone  Company  of  Berea, 
The  Portage  County  Telephone  Company  and  The  Nelsonville  & 
Murray  Home  Telephone  Company ;  nor  shall  said  proceeds  of  said 
bonds. or  said  $28,000.00,  principal  amount  of  said  bonds,  be  used  for 
any  other  purpose  whatsoever.   It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  bonds  and  the  expendi- 
ture of  the  proceeds  of  so  many  thereof  as  may  be  sold,  pursuant  to 
the  terms  and  conditions  of  this  order. 


No.  1567 — The  Cincinnati  &  Dayton  Traction  Company,  Complain- 
ant, vs.  The  National  Cash  Register  Company,  Defendant.  Prayer 
Granted. 


(Dated  February  12,  1919.) 

This  matter  was  submitted  upon  the  petition  of  The  Cincinnati 
&  Dayton  Traction  Company,  asking  to  be  relieved  of  the  stopping" 
of  its  cars  at  the  crossing  of  its  tracks  with  the  tracks*  of  The 
National  Cash  Register  Company's  industrial  switch  on  Main  Street, 
in  the  city  of  Dayton,  Ohio,  some  ninety-nine  feet  north  of  the  right- 
of-way  and  tracks  of  The  Cincinnati,  Lebanon  &  Northern  Railway 
Company,  and  sending  a  man  ahead  of  such  cars,  to  see  that  the  way 
is  clear  and  free  from  danger,  before  operating  the  same  across  said 
track,  the  answer  of  the  defendant,  the  evidence  and  the  arguments 
of  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that,  by  reason  of  the  fact  that  said 
crossing  is  located  so  near  to  the  crossing  of  complainant's  tracks 
with  the  tracks  of  said  The  Cincinnati,  Lebannon  &  Northern  Rail- 
way Company,  where  the  safety  stop  prescribed  by  law  must  be 
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made,  that  the  hazard  of  the  traveling  public  will  be  lessened  by  the 
elimination  of  the  safety  stop  at  said  switch,  or  industrial  track,  of 
defendant,  and  that,  by  reason  of  the  proximity  of  said  points  at 
which  the  safety  stop  must  be  made  for  the  crossing  of  the  tracks 
of  said  The  Cincinnati,  Lebanon  and  Northern  Railway  Company, 
it  will  be  impossible  for  the  cars  of  complainant  to  approach  the 
track  of  defendant  save  at  a  reduced  rate  of  speed,  permitting  the 
expeditious  stoppage  of  such  cars  in  the  event  of  the  occupancy  of 
the  crossing  by  defendant,  and  is  satisfied  that  the  complainant 
should  be  relieved  of  the  duty  of  bringing  its  cars  to  a  stop  and 
flagging  them  over  the  said  crossing.    It  is,  therefore, 

Ordered,  That  said  The  Cincinnati  and  Dayton  Traction  Com- 
pany be,  and  hereby  it  is  relieved  of  the  duty  of  bringing  its  cars  to 
a  stop  and  sending  an  employe  ahead  to  determine  that  the  way  is 
clear  and  free  from  danger  before  signalling  its  said  cars  to  proceed 
across  and  over  the  switch,  or  industrial  track  of  The  National 
Cash  Register  Company,  at  the  point  where  complainant's  tracks 
intersect  said  track  of  defendant  some  ninety-nine  feet  north  of  the 
right  of  way  and  track  of  The  Cincinnati,  Lebanon  and  Northern 
Railway  Company,  in  Main  street  in  the  city  of  Dayton,  Ohio.  It  is 
further 

Ordered,  That  before  any  engine  or  train  of  the  defendant  shall 
be  operated  across  the  tracks  of  the  complainant  upon  said  switch, 
or  industrial  track,  such  engine  or  train  shall  be  brought  to  a  full 
stop  and  shall  not  proceed  across  the  opposing  track  until  sig- 
nalled so  to  do  by  an  employe  who  has  taken  position  at  the  point 
of  crossing  to  warn  the  motorman  of  approaching  cars  upon  the  line 
of  the  complainant  of  the  imminence  of  danger. 


j* 


No.  1057— In  the  Matter  of   the  Application    of   The    Cleveland, 
Southwestern  and  Columbus  Railway  Company  for  Authority  to 
-    Issue  Bonds.     Order  on  Fourth  Supplemental  Application. 


(Dated,  February    6,  1919.) 

This  day,  the  Commission  having  heretofore  deemed  a  hear- 
ing thereupon  to  be  unnecessary,  this  matter  came  on  for  final  con- 
sideration upon  the  fourth  supplemental  application  of  The  Cleve- 
land, Southwestern  and  Columbus  Railway  Company  asking  the 
consent  and  authority  of  this  commission  for  the  issue  of  addi- 
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tional  first  consolidated  mortgage  bonds  of  the  principal  sum  of 
$32,306.06,  the  proceeds  thereof  to  be  used  to  reimburse  applicant's 
treasury  for  moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  expended  therefrom,  in  the 
period  June  1st  to  December  31st,  1918,  for  the  construction  of  ad- 
ditions, extensions  and  improvements  to  its  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

(1)  That  within  the  period  June  1st,  to  and  including 
December  31st,  1918,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  sum  of  $32,167.52,  none  of 
which  was  obtained  or  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness ; 

(2)  That  the  issue  of  applicant's  said  bonds  of  the  prin- 
cipal sum  of  $32,167.52  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  reimbursement  of 
applicant's  treasury  for  moneys,  not  secured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  actually 
expended  therefrom,  within  the  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein,  for  the  construction, 
completion,  extension  and  improvement  of  applicant's  facili- 
ties ; 

(3)  That  a  fair  price  for  the  sale  of  said  bonds  will  be 
85  percentum  of  the  par  value  thereof,  but,  because  of  the 
present  condition  of  the  security  market,  it  will  be  necessary 
for  the  applicant,  to  obtain  any  funds,  to  pledge  said  bonds  as 
collateral  security  for  loans,  which  loans  should  be  not  less 
than  65  percentum  of  the  par  value  of  said  bonds ; 

(4)  That,  the  applicant  now  having  bonds  issued  and 
outstanding  in  excess  of  its  issued  and  outstanding  capital 
stock,  the  issue  of  said  $32,167.52  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of 
the  proceeds  of  such  excess  of  bonds  should  be  specifically  con- 
sented to,  authorized  and  approved ; 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  bonds  of  the  principal  sum  of  $33,167.52 
should  *be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Columbus 
Railway  Company  be,  and  hereby  it  is  authorized  to  issue  its  First 
Consolidated  Mortgage,  twenty  year,  five  per  cent.  Gold  Bonds 
of  the  further  principal  sum  of  thirty-two  thousand,  one  hundred 
and  sixty-seven  dollars  and  fifty-two  cents  ($32,167.52),  and  that 
said  bonds  be  sold  for  the  highest  price  obtainable,  but  for  not  less 
than  eighty-five  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
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be  amortized  to  the  rules  and  regulations  heretofore  prescribed  by 
this  commission.    It  is  further 

Ordered,  That,  pending  the  sale  of  said  additional  bonds,  as 
hereinbefore  provided,  said  applicant  be,  and  hereby  it  is  authorized 
to  pledge  the  same  as  collateral  security  for  loans,  which  loans  shall 
be  of  the  greatest  sums  negotiable  but  not  less  than  sixty-two  per- 
centum  of  the  par  value  of  the  said  bonds.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock  and  the  expenditure  of  the 
proceeds  of  such  excess  of  bonds,  as  hereinbefore  prescribed,  be, 
and  hereby  they  specifically  are  censented  to,  authorized  and  ap- 
proved.   It  is  further 

Ordered,  That  the  preceeds  arising  from  the  sale  of  said  bonds, 
or  secured  by  the  pledging  of  the  same,  be  devoted  to  and  used  for 
the  following  purpose,  and  on  other,  to-wit :  The  reimbursement  of 
applicant's  treasury  for  the  sum  of  $32,167.52  (not  secured  by  the 
issue  of  stock,  bonds  notes  or  other  evidences  of  indebtedness) 
actually  expended  therefrom,  within  the  period  June  first  to  De- 
cember thirty-first,  1918,  for  the  construction  of  additions,  exten- 
sions and  improvements  to  applicant's  facilities,  as  more  specifically 
set  forth  in  a  detailed  statement  appended  to  the  Fourth  Supple- 
mental Application  herein,  marked  Exhibit  No.  8,  which  exhibit,  as 
modified  by  the  subtraction  of  certain  items  totaling  the  sum  of 
$139.09  by  this  commission,  hereby  is  made  a  part  of  this  order  by 
reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  bonds  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order.    It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent 
and  authority  for  the  issue  of  bonds  of  the  additional  principal  sum 
of  one  hundred  and  thirty-nine  dollars  and  ten  cents  ($139.10)  be 
and  hereby  it  is  denied.    It  is  further 

Ordered,  That  for  the  purpose  of  receiving  reports  and  of  di- 
recting the  application  of  the  proceeds  derived  from  the  sale  of  other 
securities  of  the  applicant  which  may  hereafter  be  authorized  by 
this  commission,  and  for  the  puropse  of  receiving  and  considering 
further  and  supplementary  applications  and  making  such  further 
orders  as  may  be  found  necessary,  this  case  is  continued. 
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No.  1612 — In  the  Matter  of  the  Application  of  David  R.  Forgan, 
Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  Receivers  of  Central 
Union  Telephone  Company,  for  Leave  to  Accept  and  Hold  Cer- 
tain Stocks  of  Sundry  Telephone  Companies  Incorporated  Under 
the  Laws  of  the  State  of  Ohio.    Prayer  Granted. 


(Dated  February    7,  1919.) 

This  day  (the  Commission  having  heretofore  deemed  a  hear- 
ing thereupon  to  be  unnecessary),  this  matter  came  on  for  final 
consideration  upon  the  application  of  David  R.  Forgan,  Edgar  S. 
Bloom  and  Frank  F.  Fowle,  the  duly  appointed,  qualified  and  acting 
receivers  of  Central  Union  Telephone  Company,  asking  the  consent 
to  and  approval,  by  this  commission,  of  their  acceptance,  as  such 
receivers  of  Central  Union  Telephone  Company,  and  future  holding 
of  the  common  capital  stocks  of  The  Carroll  Telephone  Company, 
of  the  par  value  of  $2542.50 ;  of  The  Rushville  Bell  Telephone  Com- 
pany, of  the  par  value  of  $780.67 ;  of  The  Sugar  Grove  Telephone 
Company,  of  the  par  value  of  $1250.20,  and  of  The  Perry  County 
Telephone  Company,  of  the  par  value  of  $9767.82,  in  exchange  for 
the  three-year,  six  per  cent,  convertible  trust  notes  of  said  com- 
panies, of  equal  principal  amounts,  now  held  by  said  receivers  un- 
der authority  of  the  order,  made  and  entered  by  this  Commission 
in  proceeding  No.  1313. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  service  furnished  the  public  will  be  improved  thereby  and 
that  the  public  will  thereby  be  furnished  adequate  service  for  a 
reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  and  is 
satisfied  that  its  consent  and  authority  for  the  acceptance  and 
holding  of  said  capital  stock  should  be  granted.     It  is,  therefore, 

Ordered,  That  the 'said  David  R.  Forgan,  Edgar  S.  Bloom 
and  Frank  F.  Fowle,  as  receivers  of  Central  Union  Telephone 
Company,  be,  and  hereby  they  are  authorized  to  accept  and  hold, 
in  exchange  for  the  notes  of  said  companies  of  such  principal  sums 
now  held  by  them,  the  common  capital  stocks  of  The  Carroll  Tele- 
phone Company,  of  the  par  value  of  two  thousand,  five  hundred 
and  forty-two  dollars  and  fifty  cents  ($2542.50),  of  The  Rushville 
Bell  Telephone  Company  of  the  par  value  of  seven  hundred  and 
ninety  dollars  and  sixty-seven  cents  ($790.67),  of  Th6  Sugar  Grove 
Telephone  Company  of  the  par  value  of  one  thousand,  two  hun- 
dred and  fifty  dollars  and  twenty  cents  ($1250.20),  and  of  The 
Perry  County  Telephone  Company  of  the  par  value  of  nine  thou- 
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sand,  seven  hundred. and  sixty-seven  dollars  and  eighty-two  cents 
($9767.82).    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any 
future  proceeding  involving  said  matters. 


No.  1606— In  the  Matter  of  the  Application  of  The  Rocky  River 
Water,  Light  and  Power  Company  for  Authority  to  Sell  its 
Property.    Prayer  Granted. 


(Dated  February    3,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  and  was  heard  upon  the  application  of 
The  Rocky  River  Water,  Light  and  Power  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  Ohio  and  engaged 
in  the  business  of  furnishing  water  for  public  and  private  con- 
sumption and  use  in  the  village  of  Rocky  River,  asking  the  con- 
sent to  and  approval,  by  this  Commission,  of  the  sale  of  all  of  its 
property  and  assets,  consisting  generally  of  a  water  works  plant 
and  distributing  system  within  the  village  of  Rocky  River,  to  the 
said  village  of  Rocky  River,  Ohio; 

Upon  consideration  whereof,  and  being  fMly  advised  in  the 
premises,  the  Commission  finds  that  the  public  will  thereby  be 
furnished  adequate  service  for  a  reasonable  and  just  rate  or  charge 
therefor,  and  is  satisfied  that  its  consent  and  authority  for  such 
sale  and  conveyance  of  public  utility  property  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  Rocky  River  Water,  Light  and  Power 
Company  be,  and  hereby  it  is  authorized  to  sell  and  convey  to  the 
village  of  Rocky  River,  Ohio,  all  right  and  title  to  all  of  its  prop- 
erty, consisting,  as  aforesaid,  of  a  water  works  plant  and  dis- 
tributing system  for  the  furnishing  of  water  for  public  and  pri- 
vate use  in  said  village  of  Rocky  River,  Ohio.    It  is  further 

Ordered,  That,  forthwith  upon  the  conveyance  of  title  to  said 
property,  that  the  applicant  file  with  this  Commission  a  schedule 
providing  for  the  withdrawal  of  its  service  within  the  territory  now 
served  by  means  of  said  property. 


INDUSTRIAL  COMMISSION 


Claim  No.  438885 

A.  L.  Dougherty,  Claimant.    The  Maxwell  Motor  Company,  Dayton, 
Ohio,  Employer. 


(Dated  January    7,  1919.) 

Blindness  of  right  eye  caused  by  rupture  of  blood  vessel  into  the  vitre- 
ous humor  of  the  eye,  brought  on  by  sudden  strain  from  unusual  load 
thrown  upon  the  injured  workman  while  assisting  in  lifting  a  heavy  auto- 
mobile body  in  factory  of  employe. 

Statement  of  Facts 

The  deceased  was  employed  as  a  finisher  in  the  body  depart- 
ment of  the  Maxwell  Motor  Company  at  Dayton,  Ohio.  One  of  the 
duties  of  a  finisher  was  to  remove  partially  finished  bodies  of  auto- 
mobiles from  one  set  of  trestles  to  another  at  certain  stages  of  the 
finishing  by  means  of  bars  placed  underneath  such  bodies  in  order 
that  they  might  be  handled  by  workmen  in  the  course  of  such  re- 
moval. The  weight  of  the  automobile  body  being  moved  at  the 
time  of  the  accident  was  such  that  ordinarily  five  men  working  to- 
gether made  such  removal  when  necessary,  two  on  either  side  of 
the  body  and  one  itf  front  of  the  body. 

The  claimant  was  a  man  of  extraordinary  physical  strength 
and  at  the  time  of  the  injury  was  lifting  alone  on  one  side  of  an 
automobile  body  against  two  workmen  on  the  opposite  side.  Either 
this  attempt  to  lift  the  load  ordinarily  lifted  by  himself  and  helper, 
or  some  shifting  of  the  body  being  handled,  threw  an  unusual  weight 
upon  the  claimant,  causing  him  in  the  midst  of  the  transfer  of  the 
body  to  call  to  his  fellow  workmen,  "Hurry  up,  I  am  seeing  stars." 

When  the  transfer  had  been  made,  he  again  repeated  to  his 
fellow  workmen,  "I  am  seeing  stars,"  went  to  a  nearby  first-aid 
room  of  the  employing  company,  laid  down  for  an  hour  or  two  and 
then  attempted  to  resume  his  work,  but  was  compelled  to  abandon 
same  during  the  day  on  account  of  pain  in  his  right  eye. 

The  vision  of  his  right  eye  was  seriously  impaired  and  soon 
entirely  lost,  and  did  not  respond  to  any  subsequent  treatment 
for  betterment. 

Question:  Did  the  blindnes  of  claimant  result  from  the  sud- 
den strain  caused  by  the  lifting  ? 
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(Opinion  by  Clark;  Duffy,  Chairman,  and  Eliot  concurring.) 
This  case  presented  an  unusual  claim  for  the  consideration  of 
the  commission.  As  it  seemed  to  be  one  of  those  claims  which  oc- 
casionally arise  for  decision  that  could  not  be  decided  upon  pre- 
cedent, therefore,  the  commission  had  to  rely  upon  the  medical 
testimony  that  was  introduced  in  connection  with  the  claim  prior 
to  the  decision  by  the  commission. 

Evidence  discloses  that  prior  to  this  time  claimant  had  been 
a  man  of  unusual  physical  strength,  but  had  no  trouble  on  account 
of  defective  vision  or  diseased  eyes. 

The  employer  and  the  employe  agree  as  to  the  essential  facts 
hereinbefore  set  forth  in  the  statement  of  facts  in  the  case.  The 
commission  was  not  without  precedent  in  claims  based  upon  rup- 
tured blood  vessels  resulting  in  hemorrhage  or  heart  failure  trace- 
able to  sudden  and  unusual  physical  strain  resulting  in  injury  or 
death. 

On  account  of  the  peculiar  character  of  injury  in  this  case,  a 
special  hearing  was  ordered  by  the  commission  before  one  of  the 
legal  referees,  which  hearing  was  had  at  Dayton,  Ohio,  on  Decem- 
ber 3,  1918 ;  at  which  time  the  testimony  of  the  claimant,  the  rep- 
resentative of  the  employing  company,  the  foreman  and  superin- 
tendent of  the  employing  company,  fellow  workmen  of  the  claimant, 
and  four  different  opticians,  physicians  and  specialists  who  had 
treated  the  claimant  subsequent  to  the  injury  in  an  effort  to  restore 
vision  to  the  right  eye  which  was  alleged  to  have  been  blinded  on 
that  date,  was  offered. 

The  testimony  of  the  fellow  workmen  of  the  claimant  cor- 
roborated the  statement  made  by  him  as  to  the  circumstances  sur- 
rounding claimant  on  date  of  the  alleged  injury.  The  testimony 
of  representatives  of  the  employing  company  corroborated  him  as 
to  observations  made  at  and  immediately  subsequent  to  that  time. 
The  testimony  of  the  physicians  who  examined  or  treated  claimant 
was  all  in  accord, — that  immediately  following  the  injury  and  at 
subsequent  times  opticians  and  optometrists  made  examination  of 
the  eye  with  an  ophthalmoscope,  and  reported  having  discovered 
what  appeared  to  be  a  bursted  blood  vessel  in  the  back  of  the  eye 
covering  the  retina.  All  agreed  that  the  result  of  such  broken  ves- 
sel in  the  retina  caused  the  blood  to  become  intermingled  with  the 
vitreous  humor  of  the  eye,  with  result  that  the  optic  nerve  could  not 
be  discovered. 

The  last  examination  and  treatment  were  given  by  Dr.  Dolino, 


596  Department  Reports 

an  eye  specialist  of  Dayton.  He  described  the  condition  of  the  eye 
upon  first  examination  as  "The  sight  was  gone,  the  ball  was  soft ; 
he  had  a  detached  retina  in  the  upper  half  of  the  pupil ;  that  meant 
there  was  some  secretion,  some  liquid  behind  it,  it  was  easy  to  see 
it  by  throwing  the  light  on  it." 

When  asked  the  direct  question  by  the  referee :  "To  what  did 
you  attribute  that  condition  ?"  he  answered :  "I  attributed  it  to  the 
strain ;  to  the  strain  he  had  received  in  the  lifting  of  this  body.  I 
had  never  seen  a  detachment  owing  to  that  cause;  usually  a  detach- 
ment is  owing  to  a  diseased  condition  of  the  eye.  In  myopia,  where 
people  have  to  hold  the  paper  very  close,  without  glasses,  their  eyes 
are  always  diseased,  and  in  later  years  they're  likely  to  get  a  de- 
tached retina.  But  in  healthy  eyes,  it's  rare.  It  always  takes  a 
shrinkage  of  the  vitreous  body  to  make  a  detachment." 

He  farther  described  the  condition  of  the  claimant  when  he 
came  to  him  by  saying  that  the  sight  of  the  eye  was  gone  when  he 
came  to  him  for  first  examination,  explaining  that  "the  optic  nerve 
wasn't  visible,  it  was  covered  by  the  detached  retina.  By  lifting  it 
high  up  the  nerve  could  be  seen." 

In  answer  to  the  question  as  to  what  in  his  opinion  was  the  re- 
lation between  the  injury  and  the  loss  of  the  sight  of  the  eye,  this 
specialist  disclosed  the  rarity  of  such  cases  in  the  following  state- 
ment or  explanation : 

"Well,  a  layman,  if  that  question  were  put  to  a  layman,  he 
would  always  say  'Yes,' — wouldn't  he  ?  For  the  man  became  blind 
in  the  eye  right  after  that  lifting.  But  an  eye-doctor,  a  physician, 
who  has  had  a  good  many  cases  and  who  has  been  reading  a  good 
deal  about  this  trouble,  and  had  never  seen  one  happen  just  like 
this  one,  he  would  perhaps  be  a  little  doubtful  of  its  being  due  to 
the  lifting.  But  there  is  no  way  out  of  it, — though  I  can't  call  it  an 
injury,  like  a  blow  on  the  eye."  And  Dr.  Dolino,  in  answer  to  the 
question  of  the  referee :  "In  your  opinion,  did  the  lifting  result  in 
the  loss  of  the  sight  of  the  eye?" — concluded  his  testimony  and 
diagnosis  of  the  injury  as  follows : 

"Yes,  in  the  detachment  of  the  retina.  I  can't  help  but  give 
him  the  benefit  of  the  doubt.  I  tried  to  find  similar  cases  in  litera- 
ture, but  in  the  literature  at  my  disposal  I  didn't  find  a  similar  case. 
But  we  know  one  can  get  an  enlargement  of  the  heart,  of  the  ves- 
sels, from  things  like  that,  from  great  exertion.  He  prided  himself 
on  his  lifting,  on  being  strong, — he  said  he  could  lift  more  than  any 
other  fellow.     Sometimes  the  others  would  shift  and  the  whole 
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weight  would  fall  on  him,  or  maybe  the  other  fellow  at  the  other 
end  wouldn't  do  his  share." 

As  suggested  in  the  foregoing  part  of  this  decision,  the  com- 
mission was  thus  called  upon  to  pass  upon  a  claim  for  an  injury  of 
an  unusual  character,  so  unusual,  indeed,  that  it  perplexed  the  eye- 
specialists  who  were  called  to  give  light  to  the  commission  in  de- 
ciding the  case.  The  only  testimony  in  the  case  that  could  be  re- 
lied upon  as  basis  upon  which  to  consider  the  case  was  that  of  medi- 
cal character,  there  being  no  controversy  as  to  the  facts  and  no 
question  of  law  to  determine. 

The  medical  testimony,  while  unaided  by  precedent  or  medical 
authority,  was  in  complete  harmony  as  to  the  first  appearance  of  the 
injured  eye  and  subsequent  developments  of  such  injury,  as  well  as 
of  the  medical  conclusions  that  the  blindness  of  the  claimant  was 
caused  by  a  ruptured  blood  vessel  in  the  back  of  the  eye  with  the 
resultant  intermingling  of  blood  from  such  ruptured  blood  vessel 
with  the  vitreous  humor  of  the  eye,  and  subsequent  destruction  of 
the  sight  of  the  eye  of  the  claimant  in  consequence  thereof. 

This  unanimity  of  medical  proof,  in  the  absence  of  any  evidence 
of  former  disease  of  the  eye  or  defective  vision  of  the  claimant,  con- 
sidered in  connection  with  the  unusual  strain  suffered  by  the  claim- 
ant when  first  complaint  was  made,  and  the  reasonableness  of  the 
conclusion  of  the  specialists  that  a  vessel,  though  small,  might  nat- 
urally have  been  ruptured  in  connection  with  the  eye,  as  with  the 
brain  in  cases  of  apoplexy,  was  sufficient  to  satisfy  the  commission 
despite  the  unusual  character  of  the  accident  alleged, — that  the 
blindness  of  the  claimant  was  result  of  the  rupture  of  blood  vessel 
caused  by  heavy  and  unusual  strain  upon  claimant  from  lifting  as 
shown  by  evidence  before  the  commission,  and  orders  compensation 
paid  to  claimant  by  employer  accordingly. 


ATTORNEY  GENERAL 


Where  a  Person  Moves  Into  a  County  and  Has  Not  Secured  a  Legal 
Settlement  Within  Such  County  Under  the  Laws  Pertaining  to 
the  Relief  of  the  Indigent  Poor,  and  Such  Person  is  in  Need  of 
Public  Relief,  the  County  in  Which  Such  Person  is  Located  May 
Notify  the  County  in  Which  Such  Person  Has  a  Legal  Settle- 
ment and  if  Such  Latter  County  Refuses  to  Take  Care  of  Such 
Person,  Such  Former  County  May  Provide  the  Needed  Care  and 
Will  be  Entitled  to  Reimbursement  from  the  County  in  Which 
Such  Person  Has  a  Legal  Settlement  Provided  the  Provisions  of 
Sections  3482  and  3483  General  Code,  Have  Been  Complied  With. 


No.  1673 — (Opinion  Dated  January  6,  1919.) 

Hon.  Lewis  F.  Hale,  Prosecuting  Attorney,  Bellefontaine,  Ohio. 

Dear  Sir:       I  have  your  communication  of  December  19th, 
1918,  which  reads  as  follows : 

"The  county  commissioners  of  Logan  county  were  re- 
quested to  care  for  one,  Davis.  .Investigation  showed  that 
Davis  had  been  in  Logan  county  only  four  days  when  this  as- 
sistance was  asked;  that  he  had  been  brought  from  Putnam 
county  by  his  son,  a  boy  only  about  eighteen  years  of  age,  and 
who  found  after  bringing  him  here  that  he  was  unable  to  care 
for  him,  and  who  himself  had  been  in  Logan  county  only  about 
six  months. 

"Said  Davis  had  been  living  in  Putnam  county  for  two 
years  and  prior  to  his  being  brought  to  this  county,  living  with 
a  preacher,  his  brother-in-law,  with  whom  he  had  been  staying 
for  years;  that  he  with  the  preacher  had  moved  to  Putnam 
county  from  Van  Wert  county,  having  lived  there  two  years. 

"The  infirmary  superintendent  of  Logan  county  warranted 
him  back  to  Putnam  county ;  Putnam  county  refused  to  receive 
him.  Thereupon  Logan  county  had  to  take  charge  of  him ;  sent 
him  to  Mt.  Vernon  to  the  tnberculosis  hospital.  Now  Logan 
county  has  a  bill  from  said  hospital  for  clothing  and  care  for 
said  Davis. 

"Question  1.    Where  is  Davis  a  proper  county  charge? 

"Question  2.  Has  Logan  county  a  remedy  against  Put- 
nam,, or  any  other  county,  for  any  bills  which  it  may  pay  for 
the  care  of  said  Davis  ? 

"Davis  has  not  been  self-sustaining,  but  supported  by  his 
brother-in-law,  the  preacher." 
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There  are  several  Sections  of  the  General  Code  which  will  have 
to  be  considered  carefully  in  order  to  determine  the  answers  which 
should  be  given  to  your  questions.  Possibly  the  one  which  lies 
fundamentally  at  the  basis  of  your  questions  is  Section  3477  General 
Code,  which  fixes  the  legal  settlement  of  persons  who  must  be  af- 
forded relief  by  the  public.    This  Section  reads  in  part  as  follows : 

"Each  person  shall  be  considered  to  have  obtained  a  legal 
settlement  in  any  county  in  this  state  in  which  he  or  she  has 
continuously  resided  and  supported  himself  or  herself  for  12 
consecutive  months,  without  relief  under  the  provisions  of  law 
for  the  relief  of  the  poor,  subject  to  the  following  exceptions : 
(Then  follows  two  exceptions.)" 

It  will  be  noted  in  this  Section  that  a  person  does  not  obtain  a  legal 
settlement  in  any  county  in  this  state  unless  he  has  continuously 
resided  therein  for  a  period  of  twelve  sonsecutive  months  and  dur- 
ing those  twelve  months  has  supported  himself  without  relief  un- 
der the  provisions  of  law  for  the  relief  of  the  poor. 

The  next  Section  possibly  that  ought  to  be  considered  is  Sec- 
tion 3481  General  Code,  wherein  provision  is  made  that  when  com- 
plaint is  made  to  the  township  trustees  or  to  the  proper  officers  of 
the  municipal  corporation  that  a  person  therein  requires  public 
relief  or  support,  investigation  shall  be  made  as  to  the  county  in  the 
state  in  which  the  person  complained  of  is  legally  settled.  If  it 
should  be  ascertained  that  his  legal  settlement  is  in  some  county 
other  than  the  one  in  which  he  resides  at  the  time  complaint  is 
made,  then  Sections  3482  and  3483  General  Code  apply.  These  Sec- 
tions read  as  follows : 

Sec.  3482.  "When  it  has  been  ascertained  that  a  person 
requiring  relief  has  a  legal  settlement  in  some  other  county  of 
the  state,  such  trustees  or  officers  shall  immediately  notify  the 
infirmary  directors  of  the  county  in  which  the  person  is  found, 
who,  if  his  health  permits,  shall  immediately  remove  the  per- 
son to  the  infirmary  of  the  county  of  his  legal  settlement.  If 
such  person  refuses  to  be  removed,  on  the  complaint  being 
made  by  one  of  the  infirmary  directors,  the  probate  judge  of 
the  county  in  which  the  person  is  found  shall  issue  a  warrant 
for  such  removal,  and  the  county  wherein  the  legal  settlement 
of  the  person  is,  shall  pay  all  expenses  of  such  removal  and  the 
necessary  charges  for  relief  and  in  case  of  death  the  expense 
of  burial  if  a  written  notice  is  given  the  infirmary  directors 
thereof  within  twenty  days  after  such  legal  settlement  has 
been  ascertained." 

Sec.  3483.  "Upon  refusal  or  failure  to  pay  such  expenses, 
such  infirmary  directors  may  be  compelled  so  to  do  by  a  civil 
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action  against  them  by  the  board  of  infirmary  directors  of  the 
county  from  which  such  person  is  removed,  in  the  court  of  com- 
mon pleas  of  the  county  in  which  such  removal  is  made.  If 
such  notice  is  not  given  within  twenty  days  after  such  direc- 
tors ascertain  such  person's  residence,  and  within  90  days 
after  such  relief  has  been  afforded,  the  directors  of  the  infirm- 
ary where  such  person  belongs  shall  not  be  liable  for  charges 
or  expenditures  accruing  prior  to  such  notice." 

Of  course,  in  this  Section  at  the  present  time  "county  commission- 
ers" would  have  to  be  substituted  for  the  term  "infirmary  di- 
rectors." 

From  the  facts  which  you  set  out  in  your  communication  Mr. 
Davis,  of  course,  had  not  gained  a  legal  settlement  in  Logan  county, 
inasmuch  as  he  had  resided  there  for  a  period  of  only  four  days 
prior  to  the  time  that  application  was  made  for  relief.  When  this 
was  ascertained  notice  was  given  to  the  proper  authorities  in  Put- 
nam county  that  Davis  was  residing  in  Logan  county  and  was  in 
need  of  assistance ;  the  Putnam  county  officials  refused  to  take  any 
jurisdiction  over  the  matter  and  the  county  commissioners  of  Lo- 
gan county  then  furnished  relief.  It  seems  to  me  that  under  the 
provisions  of  Sections  3482  and  3483  General  Code,  the  county  of 
Logan  would  have  a  claim  against  the  county  of  Putnam  for  all 
expenses  incident  to  the  care  and  support  of  Mr.  Davis.  Section 
3483  specifically  provides  that  upon  refusal  or  failure  to  pay  such 
expenses,  that  is,  the  expenses  of  the  removal  of  the  indigent  per- 
son of  his  proper  county,  and  also  the  necessary  charges  for  relief, 
then  the  county  commissioners  may  be  compelled  to  do  so  by  a  civil 
action  against  them  by  the  board  of  county  commissioners  of  the 
county  in  which  such  person  resides  or  from  which  such  person  is 
removed.  It  provides  then  that  notice  must  have  been  given  with- 
in twenty  days  after  the  fact  was  ascertained  of  such  person's  resi- 
dence, and  within  ninety  days  after  such  relief  has  been  afforded. 

As  I  understand  it  these  conditions  have  been  complied  with. 
My  predecessor,  Hon.  Timothy  S.  Hogan,  in  an  opinion  rendered 
June  15th,  1911,  (Vol.  II.  Annual  Report  of  the  Attorney  General, 
1912,  p.  1113)  laid  down  the  following  principle  in  placing  construc- 
tion on  these  two  Sections : 

"So,  also,  the  same  section  provides  that  if  the  person  re- 
fuses to  be  removed  the  probate  judge  of  the  county  shall, 
upon  complaint  of  the  infirmary  directors,  issue  a  warrant  for 
removal,  etc.  Having  regard  to  the  same  intent  above  referred 
to,  I  am  of  the  opinion  that  whether  or  not  there  is  any  pro- 
ceeding to  compel  removal  or  to  pay  the  expenses  of  removal. 
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when  the  indigent  person  is  willing  to  be  removed  but  the  in- 
firmary directors  of  the  county  to  which  he  belongs  are  unwill- 
ing to  receive  him,  there  is  at  least  enough  in  the  sections  to 
fix  the  liability  of  the  county  to  which  the  person  belongs  for 
expenditures  made  by  the  infirmary  directors  of  the  county  by 
which  the  relief  is  actually  extended." 

Here  Mr.  Hogan  held  that  in  the  event  that  the  county  com- 
missioners are  not  willing  to  receive  a  person  who  is  properly 
chargeable  to  their  county  said  county  is  liable  for  the  expenses 
made  by  the  county  commissioners  of  the  county  by  which  the  re- 
lief is  actually  extended. 

While  these  Sections  are  somewhat  uncertain  in  their  provi- 
sions, yet  it  is  my  opinion  that  Mr.  Hogan  was  correct  in  the  con- 
clusion at  which  he  arrived  in  said  opinion,  and  I  would,  therefore, 
hold  that  if  the  provisions  of  Section  3482  and  3483  General  Code 
have  been  complied  with  by  the  proper  authorities  of  Logan  county, 
then  the  county  of  Putnam  would  be  liable  for  the  expenses  incur- 
red by  Logan  county  in  caring  for  Mr.  Davis. 

It  might  be  thought  that  the  county  commissioners  of  Logan 
county  would  not  be  justified  in  sending  Mr.  Davis  to  the  tubercu- 
losis hospital,  but  if  in  their  judgment  this  was  the  only  proper  way 
by  which  Mr.  Davis  could  be  treated,  then  it  is  my  opinion  that  they 
would  have  authority  to  pursue  such  a  course  and  that  Putnam 
county  would  be  liable  for  the  expense  incident  thereto.  If  Putnam 
county  is  not  desirous  of  paying  expenses  incurred  by  Logan  county 
along  this  line,  then  the  authorities  of  Putnam  county  should  re- 
receive  Mr.  Davis  and  care  for  him  themselves. 

In  this  connection  it  might  be  well  to  call  attention  to  Section 
2544  General  Code.    This  Section  reads  as  follows : 

"In  any  county  having  an  infirmary,  when  the  trustees  of 
a  township,  after  making  the  inquiry  provided  by  law,  are  of 
the  opinion  that  the  person  complained  of  is  entitled  to  admis- 
sion to  the  county  infirmary,  they  shall  forthwith  transmit  a 
statement  of  the  facts  to  the  superintendent  of  the  infirmary 
and  if  it  appears  that  such  person  is  legally  settled  in  the  town- 
ship or  has  no  legal  settlement  in  this  state,  or  that  such  set- 
tlement is  unknown,  and  the  superintendent  of  the  infirmary  is 
satisfied  that  he  should  become  a  county  charge,  they  shall 
forthwith  receive  and  provide  for  him  in  such  institution,  or 
otherwise,  and  thereupon  the  liability  of  the  township  shall 
cease.  The  superintendent  of  the  infirmary  shall  not  be  liable 
for  any  relief  furnished,  or  expenses  incurred  by  the  township 
trustees." 
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Here  we  find  the  provision  that  if  one  becomes  a  county  charge 
the  county  commissioners  "shall  forthwith  receive  and  provide  for 
him  in  such  institution  (the  county  infirmary)  or  otherwise,"  The 
term  "or  otherwise"  is  very  broad  and  embodies  within  it  the  mat- 
ter of  outdoor  relief.  Under  this  term  it  seems  to  me  clearly  that 
the  county  commissioners  would  have  authority  to  place  Mr.  Davis 
in  a  tuberculosis  hospital  if  they  feel  this  to  be  the  proper  place  for 
him  under  all  the  circumstances.  Of  course,  in  the  case  submitted 
by  you  Mr.  Davis  did  not  become  a  county  charge  of  Logan  county. 
This  for  the  reason  that  it  did  not  appear  that  he  was  "legally  set- 
tled in  the  township  or  has  no  legal  settlement  in  this  state,  or  that 
such  settlement  is  unknown." 

But  right  here  is  where  the  provisions  of  Sections  3482  and 
3483  General  Code,  and  the  opinion  of  Mr.  Hogan  come  into  play. 
The  superintendent  of  the  infirmary  of  Logan  county  notified  the 
county  commissioners  of  Putnam  county  of  the  situation,  but  they 
refused  to  receive  Mr.  Davis.  Then  it  became  the  duty  of  the 
county  commissioners  of  Logan  County  to  take  charge  of  him,  and 
the  expenses  incurred  thereby  became  an  obligation  against  Put- 
nam county,  and  as  said  before,  the  county  commissioners  of  Logan 
county  in  caring  for  him  were  warranted  in  placing  him  in  the  sana- 
torium at  Mt.  Vernon  and  paying  the  expenses  incident  thereto, 
charging  the  same  back  against  Putnam  county. 

In  connection  with  your  questions  it  will  be  well  to  consider  the 
provisions  of  Sections  1815-13  and  1815-14  General  Code,  which 
have  to  do  particularly  with  the  Ohio  State  Sanatorium.  They 
read  as  follows: 

Sec.  1815-13  General  Code.  "It  shall  be  the  duty  of  the 
board  of  state  charities  to  make  collections  for  the  support  of 
patients  at  the  Ohio  state  sanatorium.  When  the  superinten- 
dent of  the  Ohio  State  Sanatorium  shall  report  to  the  board  of 
state  charities  that  an  applicant  for  admission  to  or  an  inmate 
of  that  institution  or  any  person  legally  responsible  for  his  sup- 
port is  not  financially  able  to  pay  the  amount  fixed  by  Section 
2068  of  the  General  Code,  it  shall  be  the  duty  of  the  board  of 
state  charities  by  its  authorized  agents  to  make  a  thorough  in- 
vestigation as  is  provided  by  law  for  such  investigations  in 
other  institutions." 

Sec.  1815-14,  General  Code:  "If  after  the  investigation 
provided  in  the  next  preceding  section  it  shall  be  found  that 
said  applicant  or  inmate  or  any  person  legally  responsible  for 
his  support  is  unable  to  pay  the  amount  fixed  by  law,  said  board 
of  state  charities  shall  determine  what  amount,  if  any,  said  ap- 
plicant or  inmates  or  any  person  legally  responsible  for  his  sup- 
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port  shall  pay.  The  difference  between  the  amount  so  deter- 
mined and  the  amount  fixed  by  Section  2068  of  the  General 
Code  shall  be  paid  by  the  county  in  which  said  applicant  or  pa- 
tient has  a  legal  residence.  The  amount  so  determined  to  be 
paid  by  the  county  shall  be  paid  from  the  poor  fund  on  the  or- 
der of  the  county  commissioners." 

At  first  sight  it  might  seem  that  these  provisions  would  modify 
the  conclusion  above  reached,  but  upon  considering  them  carefully 
I  do  not  think  that  they  do.  It  must  be  kept  in  mind  that  Mr.  Davis 
has  become  a  charge  of  Logan  county  due  to  the  fact  that  Putnam 
county  has  refused  to  take  charge  of  him.  Logan  county,  in  a  sense, 
is,  in  the  first  instance,  legally  responsible  for  his  support.  Mr. 
Davis  did  not  make  application  for  admission  to  the  sanatorium. 
Logan  county  made  application.  It  made  application  for  one  of  its 
wards  to  whom  it  was  furnishing  outdoor  relief.  Logan  county  is, 
in  the  first  instance,  in  my  opinion,  liable  for  the  cost  incident  to  his 
being  placed  there.  The  county,  and  not  the  individual,  had  con- 
tractual relations  with  the  sanatorium.  Hence  there  are  no  grounds 
whatever  for  reporting  this  case  to  the  board  of  state  charities. 
Logan  county,  which  is  responsible  in  the  first  instance  for  Mr. 
Davis'  support,  is  financially  able  to  pay  for  his  care  and  support. 

It  might  be  thought  that  this  bill  should  be  presented  by  the 
sanatorium  directly  to  Putnam  county,  and  that  Putnam  county 
should  pay  the  bill  direct  to  the  sanatorium,  and  this  on  account  of 
the  provision  found  in  Section  1815-14  General  Code,  as  follows: 
"shall  be  paid  by  the  county  in  which  said  applicant  or  patient  has 
a  legal  residence."  As  Mr.  Davis  has  a  legal  residence  in  Putnam 
county,  it  might  be  considered  that  Putnam  county  should  pay  the 
charges  direct  to  the  sanatorium.  This  would  undoubtedly  be  the 
case  if  Mr.  Davis  had  found  his  way  into  the  sanatorium  through 
his  own  application ;  but  it  must  be  remembered  that  he  came  un- 
der the  charge  of  Logan  county  and  is  its  ward ;  that  it  is  responsi- 
ble for  his  care  and  support  and  that  it  is  instrumental  in  placing 
him  in  the  sanatorium  and  that  it  is  evidently  able  to  pay.  Hence 
it  is  my  opinion  that  Logan  county,  in  the  first  instance,  should 
pay  the  bill.  It  would  then  have  a  legal .  claim  against  Putnam 
county  for  the  amount  paid  as  hereinbefore  set  out. 

Of  course,  in  reaching  the  above  conclusion,  I  am  considering 
that  Mr.  Davis  has  a  legal  settlement  in  Putnam  county,  that  is,  he 
resided  in  Putnam  county  for  a  period  of  twelve  consecutive  months 
immediately  before  moving  to  Logan  county,  and  that  during  those 
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twelve  successive  months  he  received  no  relief  under  the  provisions 
of  law  for  the  relief  of  the  poor.  The  mere  fact  that  he  received 
support  from  his  brother  while  living  in  Putnam  county  would  not 
bring  him  without  the  provisions  of  Section  3477.  The  support 
spoken  of  in  that  Section  must  have  been  support  furnished  under 
the  provisions  of  law  for  the  relief  of  the  poor.  If  I  understand 
your  questions  correctly  the  above  fully  answers  them : 

(1)  Davis  is  a  proper  charge  of  Putnam  county;  and 

(2)  Logan  county  has  a  right  of  action  against  Putnam  coun- 
ty for  expenses  incurred  by  it  incident  to  the  relief  furnished  to  Mr. 
Davis,  provided  the  provisions  of  Sections  3482  and  3483  have  been 
complied  with. 


The  Court  of  Common  Pleas  and  the  Court  of  Appeals  are  Au- 
thorized to  Appoint  an  Attorney  to  Assist  the  Prosecuting  At- 
torney in  the  Trial  of  Criminal  Cases  Pending  Before  Such 
Courts  Respectively.  Upon  the  Written  Request  of  the  Prose- 
cuting Attorney,  the  County  Commissioners  Would  be  Empower- 
ed, if  They  Deem  it  for  the  Best  Interest  of  the  County,  to  Em- 
ploy an  Attorney  to  Assist  in  the  Prosecution  or  Defense  of 
Cases  Pending  Against  Them  or  Other  County  Officers  or  Board. 
The  Predecessor  of  Such  Prosecuting  Attorney  Would  be  Quali- 
fied to  Act  in  Either  of  the  Above  Capacities  Under  Proper  Em- 
ployment. 


No.  21— (Opinion  Dated  February  4,  1919.) 

Hon.  F.  M.  Cunningham,  Prosecuting  Attorney,  Lebanon,  Ohio. 

Dear  Sir:    Under  date  of  January  6,  1919,  you  requested  my 
opinion  as  follows: 

"I  desire  to  inquire  whether  or  not  there  is  any  legal  ob- 
jection to  the  appointment  by  the  Court  of  my  predecessor  in 
office  to  assist  in  the  trial  of  criminal  cases  where  the  crime 
was  committed  during  his  incumbency  in  the  office,  and  could 
the  fact  that  indictment  had  been  returned  in  such  a  case 
during  my  predecessor's  term  of  office  disqualify  him  from 
accepting  such  appointment. 

I  would  also  like  to  inquire  whether  or  not  the  county 
commissioners  can  legally  employ  my  predecessor  to  assist  in 
the  trial  of  civil  cases  where  the  cause  of  action  or  where  the 
suit  was  brought  during  his  term  of  office. 

I  fully  appreciate  the  desirability  of  saving  as  much  ex- 
pense in  the  employment  of  counsel  as  possible,  but  there  are 
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one  or  two  cases  in  which  I  have  felt  it  might  be  for  the  best 
interests  of  the  county  to  request  the  appointment  of  as- 
sistant counsel  or  employment  of  such  counsel.  And  in  view 
of  the  fact  that  my  predecessor  already  has  in  mind  the  facts 
in  one  or  two  of  these  cases,  I  had  thought  it  not  improbable 
that  he  might  be  selected." 

Authority  for  the  appointment,  by  the  court,  of  an  attorney 

to  assist  the  prosecuting  attorney  in  the  trial  of  cases  pending  is 

found  in  Section  18562  G.  C.  which  provides: 

"The  common  pleas  court  and  the  court  of  appeals,  when- 
ever it  is  of  the  opinion  that  the  public  interest  requires  it, 
may  appoint  an  attorney  to  assist  the  prosecuting  attorney 
in  the  trial  of  a  case  pending  in  such  court,  and  the  county 
commissioners  shall  pay  such  assistant  such  compensation  for 
his  services  as  such  court  approves  and  to  them  seem  just 
and  proper." 

This  section  makes  appropriate  provision  for  appointment  by 
the  court  of  an  attorney  to  assist  in  the  prosecution  of  criminal 
actions  pending  in  such  court,  when  in  the  opinion  of  the  court  the 
public  interest  requires  such  appointment,  and  also  govern  the 
method  of  providing  for  the  compensation  of  an  attorney  so  ap- 
pointed. 

I  know  of  no  provision  of  law  that  would  disqualify  your  pre- 
decessor for  the  appointment  to  assist  in  the  prosecution  of  such 
cases  in  which  the  offense  may  have  been  committed  or  the  indict- 
ment returned  during  his  incumbency. 

Your  further  inquiry  as  to  the  authority  of  the  county  com- 
missioners to  employ  your  predecessor  to  assist  in  the  trial  of  civil 
cases  invokes  a  consideration  of  section  2412  G.  C.  which  provides : 

"If  it  deems  it  for  the  best  interest  of  the  county,  upon 
the  written  request  of  the  prosecuting  attorney,  the  board  of 
county  commissioners  may  employ  legal  counsel  to  assist  the 
prosecuting  attorney  in  the  prosecution  or  defense  of  any 
suit  or  action  brought  by  or  against  the  county  commissioners 
or  other  county  officers  and  boards  in  their  official  capacity." 

From  this  section  it  appears  that  upon  the  written  request  of 
the  prosecuting  attorney,  the  board  of  county  commissioners  are 
authorized  to  employ  legal  counsel  to  assist  in  the  prosecution  or 
defense  of  suits  brought  by  or  against  the  county  commissioners 
or  other  county  officers  and  boards  in  their  official  capacity  when 
it  is  deemed  by  the  board  of  commissioners  to  be  for  the  best  in- 
terests of  the  county. 
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A  previous  enactment  providing  for  appointment  by  the  county 
commissioners  of  legal  counsel  with  the  functions  of  a  public 
officer  was  held  unconstitutional,  but  there  appears  to  be  no  con- 
stitutional objection  to  this  statute  in  its  present  form. 

I  therefore  advise  that  the  Common  Pleas  Court  and  the  Court 
of  Appeals  are  authorized  to  appoint  an  attorney  to  assist  the 
prosecutor  in  the  trial  of  criminal  cases  pending  before  such  courts 
respectively,  in  accordance  with  the  provisions  of  the  statute 
above  cited,  and  that  your  predecessor  would  not  be  disqualified 
from  accepting  such  appointment  from  the  fact  of  his  previous  in- 
cumbency in  the  office,  and  further,  that  upon  your  written  re- 
quest, the  county  commissioners  would  be  empowered,  if  they  deem 
it  for  the  best  interetss  of  the  county,  to  employ  an  attorney  to  as- 
sist in  the  prosecution  or  defense  of  cases  pending  against  them  or 
other  county  officer  or  board,  and  that  your  predecessor  would  be 
qualified  to  act  in  that  capacity  under  proper  employment. 


A  County  Hospital  is  an  "Institution  of  Public  Charity  Only"  and 
the  Lands,  Buildings  and  Personal  Property,  the  Title  of  Which 
is  in  the  County,  but  the  Beneficial  use  of  Which  Belongs  in  the 
Sense  Above  Developed  to  the  Hospital,  are  Exempt  from  Tax- 
ation. 


No.  37— (Opinion  Dated  February  10,  1919.) 

Hon.  V.  W.  Felistrault,  Prosecuting  Attorney,  Ravenna,  Ohio. 

Dear  Sir:  Receipt  of  your  letter  of  January  24th,  requesting 
my  opinion  upon  the  question  therein  stated  is  acknowledged.  The 
question  is  as  follows : 

"Under  authority  conferred  by  Sections  3127  to  3138-2 
inclusive,  Portage  county  purchased  a  hospital,  elected  *  * 
trustees  *  *  and  are  now  operating  it  as  a  county  institution. 
Bonds  were  issued  to  pay  the  original  purchase  price  and  addi- 
tional ones  have  been  issued  to  defray  expenses. 

"Patients  who  are  able  to  do  so,  are  required  to  pay  for 
services  in  the  hospital,  and  those  who  are  unable  to  pay,  are 
also  taken  care  of. 

"Question :  Should  the  above  institution  be  exempt  from 
taxation  ?" 

The  following  quotations  from  the  statutes  referred  to  by  you 
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are  sufficient  to  disclose  the  character  of  the  institution  described 
in  your  letter : 

"Sec.  3127-  When  two  hundred  or  more  taxpayers  of  a 
county  petition  the  county  commissioners  for  the  privilege  of 
having  submitted  to  a  vote  of  the  electors  of  such  county  the 
issue  of  county  bonds  *  *  *  for  the  purchase  of  a  site  and  the 
erection  thereon  of  a  county  hospital,  *  *  *,  and  the  support 
thereof,  such  commissioners  shall  order  a  special  election.  *  *  *" 

"Sec.  3131.  At  the  next  election  of  county  officers  *  * 
trustees  shall  be  elected.*  *  *" 

"Sec.  3132.  Such  trustees  shall  have  charge  of  the  pur- 
chase of  the  site,  erection  of  buildings  thereon  for  such  hospi- 
tal and  its  management  and  control  of  all  its  property.  *  *  * 
Such  trustees  may  receive  .and  hold  in  trust  for  the  use  of  the 
hospital  any  grant  or  devise  of  land,  or  any  gift  or  bequest  of 
money  or  other  personal  property  that  may  be  given  for  the 
erection  or  support  of  the  hospital." 

"Sec.  3137.  The  hospital  trustees  may  determine  whether 
or  not  patients  presented  at  the  hospital  for  treatment  either 
medical  or  surgical,  are  subjects  for  charity,  and  shall  fix  such 
price  for  compensation  from  patients  other  than  those  unable 
to  assist  themselves,  as  they  deem  proper.  The  receipts  there- 
from shall  be  paid  into  the  county  treasury  to  the  credit  of  the 
hospital  fund,  and  used  toward  the  maintenance  of  the  hos- 
pital." 

"Sec.  3138.  On  the  first  Monday  in  April  of  each  year, 
*  *  the  trustees  shall  certify  the  amount  necessary  to  maintain 
and  improve  the  hospital  for  the  ensuing  year." 

» 

It  is  very  clear  that  what  is  created  by  action  under  these  Sec- 
tions is  a  charitable  institution  open  to  all  on  the  same  terms,  one  of 
which  terms  is  that  those  unable  to  pay  for  medical  or  surgical  serv- 
ice and  nursing  shall  not  be  required  to  do  so ;  and  that  the  institu- 
tion  is  owned  by  the  county  and  managed  and  controlled  by  it,  be- 
ing supported,  in  so  far  as  its  operating  revenues  are  insufficient 
for  its  maintenance,  by  general  tax  levies. 

The  Constitution,  Article  XII.  Section  2,  authorizes  the  general 
assembly  by  general  laws  to  exempt  "institutions  used  exclusively 
for  charitable  purposes"  and  "public  property  used  exclusively  for 
any  public  purpose."  These  constitutional  provisions  are  not  self- 
executing,  being  on  their  face  merely  grants  of  authority  to  the 
legislature  to  pass  laws.  Here  we  are  remitted  to  the  provisions 
of  the  General  Code  for  the  final  answer  to  the  general  question, 
which  is  as  to  whether  or  not  property  of  the  kind  which  the  fore- 
going discussion  has  disclosed  the  county  hospital  to  be  is  exempt 
from  taxation. 
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So  far  as  county  property  is  concerned  the  f ollowing  provisions 
of  the  General  Code  may  be  considered : 

"Sec.  5352.  Building's  belonging  to  counties  and  used  for 
holding  courts,  and  for  jails  or  county  offices,  with  the  ground, 
not  exceeding  ten  acres  in  any  county,  on  which  such  buildings 
are  erected,  shall  be  exempt  from  taxation." 

"Sec.  5353.  Lands,  houses  and  other  buildings  belonging 
to  a  county,  township,  city  or  village,  used  exclusively  for  the 
accommodation  or  support  of  the  poor,  or  leased  to  the  state 
or  any  political  subdivision  thereof  for  public  purposes,  and 
property  belonging  to  institutions  of  public  charity  only,  shall 
be  exempt  from  taxation." 

I  this  it  is  obvious  that  the  fact  of  county  ownership  is  not 
enough  under  these  statutes  (and  there  are  no  others  applicable)  to 
entitle  the  property  in  question  to  exemption.  It  does  not  consist 
of  "buildings  *  *  used  for  holding  courts,  and  for  jails  or  county 
offices,"  and  the  lands,  houses  and  other  buildings  of  which  it  does 
consist  are  not  "used  exclusively  for  the  accommodation  or  support 
of  the  poor." 

However,  it  is  very  clear  that  if  the  hospital  were  not  owned  by 
the  county  but  was  conducted  by  a  private  corporation  not  for  profit 
in  precisely  the  same  manner  in  which  the  county  is  required  by 
law  to  conduct  it,  such  a  hospital  so  operated  would  constitute  "an 
institution  of  public  charity  only"  within  the  meaning  of  Section 
5353  General  Code.  The  question  therefore  arises  as  to  whether 
or  not  the  fact  of  county  ownership  is  enough  to  destroy  the  institu- 
tional idea  required  by  the  latter  portion  of  that  Section;  or,  in 
other  words,  whether  a  county  may  own  and  conduct  "an  institu- 
tion of  public  charity  only"  or  in  a  sense  and  with  respect  to  some 
such  activity  actually  be  "an  institution  of  public  charity  only." 

On  this  point  I  find  the  following  judicial  opinions : 

"The  term  'institution'  is  sometimes  used  as  descriptive 
of  the  establishment  or  place  *  *  * ;  at  other  times  it  is  used  to 
designate  the  organized  body.  It  is  used  in  both  senses  in  the 
third  Section  of  the  tax  law.  *  *  In  the  sixth  clause  of  the  Sec- 
tion it  is  used  in  the  latter  sense,  and  the  property  referred  to 
is  described  as  belonging  to  the  institutions  named." 
(White,  J.,  in  Gerke  v.  Purcell,  25  0.  S.  229-) 
"The  word  'institution/  in  the  sixth  clause  of  Section  3  of 
the  tax  law,  is  used  to  designate  the  corporation  or  other  organ- 
ized body  instituted  to  administer  the  charity,  and  the  real  es- 
tate described  as  belonging  to  such  institutions  has  reference  to 
property  owned  by  them;  and  to  entitle  such  institutions  to 
hold  the  property  exempt  from  taxation,  they  must  not  only 
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own  it,  but  it  must  be  so  used  as  to  fulfill  the  requirements  of 
the  statute/' 

(Syllabus  in  Humphries  v.  Little  Sisters  of  the  Poor,  29 

0.  S.,  201.) 

"It  seems  clear  to  us  that  the  word  'institutions'  in  this 
clause  is  used  to  designate  the  corporation  or  other  organized 
body  instituted  to  administer  the  charity,  and  that  the  real  es- 
tate described  as  belonging  to  such  institutions  has  reference 
to  property  owned  by  the  institutions ;  and  that  to  entitle  them 
to  hold  the  property  exempt  from  taxation,  they  must  not  only 
own  it,  but  it  must  be  so  used  as  to  f  ufiU  the  requirements  of 
the  statute.  *  *  * 

'The  word  'belonging'  is  used  in  the  same  sense  through- 
out the  clause,  and,  as  there  used,  means  ownership. 

"We  do  not  say  that  the  legal  title  must  be  vested  in  the 
institution.  If  the  legal  title  were  held  in  trust  for  the  sole 
use  and  benefit  of  the  institution,  the  property,  in  such  case, 
would  be  regarded  as  belonging  to  the  institution." 

(Id.  pp.  206,  207,  per  White,  J.) 

The  passage  last  quoted  was  repeated  with  approval  in  the 
opinion  of  Nichols,  C.  J.,  in  Rose  Institute  v.  Myers,  92  O.  S.,  252, 
270,  where  it  was  characterized  as  expressing  the  settled  policy  of 
the  state. 

This  department  held  in  an  opinion  under  date  of  June  17, 1918, 
(No.  1279) ,  in  which  the  question  was  as  to  the  exemption  from  tax- 
ation of  real  estate  the  fee  of  which  was  in  the  county  but  which 
was  held  by  the  county  for  the  benefit  of  an  agricultural  society 
conducting  county  fairs,  etc.,  in  compliance  with  the  statute,  that 
the  following  propositions  are  to  be  taken  as  true : 

"In  order  that  real  estate  may  be  exempt  from  taxation 
under  Section  5353  General  Code,  two  things  must  concur,  viz : 

"(1)  Ownership  in  an  institution,  i.e.,  organization  of 
some  kind  as  distinguished  from  an  individual. 

(2)  Exclusive  use  for  a  purpose  charitable  in  the  sense 
that  it  aims  to  alleviate  human  suffering  or  meet  great  public 
needs,  such  as  the  advancement  of  science  or  useful  arts,  and 
is  carried  on  without  gain  to  "the  members  of  the  organization ; 
and  public  in  the  sense  that  its  benefits  are  available  to  all 
without  distinction  and  upon  the  same  reasonable  terms. 

"But  in  connection  with  the  first  of  these  propositions  it  is 
to  be  observed  that  the  place  where  the  legal  title  is  found  is 
immaterial.  The  ownership  that  is  requisite  is  the  equitable 
or  beneficial  use,  and  not  the  legal  title." 

In  the  opinion  just  cited  the  Attorney  General  was  not  con- 
fronted by  precisely  the  same  question  as  that  which  is  now  raised, 


610  Department  Reports 

for  there  he  was  dealing  with  property  the  beneficial  use  of  which 
was  in  a  private  corporation  not  for  profit,  though  such  corporation 
was  so  far  public  as  to  be  the  recipient  of  subsidies  from  the  public 
treasury.  Here  we  have  to  deal  with  property  the  legal  title  of 
which  is  in  the  county  and  the  beneficial  use  of  which  is  in  an  enter- 
prise conducted  for  the  public  by  public  officers.  True,  they  are  or- 
ganized into  a  board  which  has  the  sole  and  exclusive  management 
of  the  enterprise  so  that  there  is  a  form  of  organization ;  but  it  is 
to  be  doubted  that  the  trustees  of  the  hospital  are  even  so  much  as 
a  quasi  corporation.  Rather,  it  would  appear  that  they  are  merely  a 
board  of  public  officers  charged  with  the  performance  of  certain 
public  functions.  On  the  other  hand,  it  is  true  that  they  have  the 
control  of  a  fund  or  funds  arising  from  the  operation  of  the  enter- 
prise or  from  the  making  of  donations  .(Section  3123,  supra),  so 
that  they  conduct  their  activities  in  substantially  the  same  manner 
as  would  the  trustees  of  a  corporation  not  for  profit. 

The  question  would  not  he  so  difficult  were  it  not  for  the  funda- 
mental principle  that  exemptions  from  general  taxation  are  to  be 
strictly  construed.  Here  it  is  to  be  observed  that  the  general  as- 
sembly has  expressly  designated  certain  classes  of  property  belong- 
ing to  counties  as  exempt  from  taxation;  while  if  this  particular 
class  of  property  belonging  to  counties  is  to  be  held  exempt  it  must 
be  brought  within  the  scope  of  a  more  general  provision  applicable 
primarily  at  least  to  charitable  enterprises  conducted  under  pri- 
vate auspices,  though  public  in  character.  In  the  same  connection 
I  should  refer  to  Section  5353-1  General  Code,  which  provides  as 
follows : 

"Property,  real,  personal,  and  mixed,  the  net  income  of 
which  is  used  solely  for  the  support  of  institutions  used  ex- 
clusively for  children's  homes  for  poor  children,  the  real  estate 
on  which  said  institutions  are  located,  and  the  buildings  con- 
nected therewith,  shall  be  exempt  from  taxation." 

It  mfght  be  argued  that  by  making  this  express  provision  as  to 
children's  homes,  which  is  certainly  broad  enough  to  include  county 
and  district  children's  homes,  the  legislature  had  evidenced  an  in- 
tention to  exclude  from  the  more  general  exemption  other  types  of 
public  institutions  conducted  by  the  county  and  not  elsewhere  spe- 
cifically enumerated. 

On  the  whole,  however,  the  opinion  of  this  department  is  that 
property  belonging  to  a  county  and  used  for  county  hospital  pur- 
poses is  exempt  from  taxation.    This  conclusion  is  reached  because 
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of  the  decision  in  Gerke  v.  Purcell,  supra,  in  that  case  the  ques- 
tion passed  upon  by  the  court  was  as  to  the  exemption  of  parochial 
schools  belonging  to  and  conducted  under  the  auspices  of  the  Ro- 
man Catholic  church  by  the  duly  appointed  officers  or  agents  of  that 
church.  The  legal  ownership  of  the  property  in  question  in  that 
case  was  in  the  archbishop  of  the  appropriate  diocese.  It  did  not  ap- 
pear that  any  separate  organization  whatsoever  was  maintained 
for  the  conduct  of  the  schools.  In  other  words,  unless  the  church 
itself  could  be  regarded  as  an  "institution  of  purely  public  charity" 
there  was  no  separately  organized  body  of  persons  which  could  be 
pointed  out  as  the  "corporation  or  other  organized  body  instituted 
to  administer  the  charity,"  to  use  the  language  of  Humphries  v. 
Little  Sisters  of  the  Poor,  supra. 

In  the  subsequent  case  of  Watterson  v.  Halliday,  77  O.  S.,  150, 
it  was  held  without  in  any  way  modifying  or  overruling  Gerke  v. 
Purcell  and  Humphries  v.  Little  Sisters  of  the  Poor,  that  the 
Soman  Catholic  Church  was,  as  such,  not  an  "institution  of  purely 
public  charity." 

So  that  we  have  it  that  parochial  schools  are  "institutions  of 
purely  public  charity"  (or,  as  the  statutory  language  now  is,  "in- 
stitutions of  public  charity  only") ,  though  the  legal  title  of  the  prop- 
erty used  in  the  conduct  of  such  schools  is  in  some  archbishop,  and 
though  the  organization  which  he  represents  and  which  actually 
conducts  the  schools  is  not  in  its  broader  aspects  at  least  an  "in- 
stittuion  of  purely  public  charity."  In  other  words,  as  pointed  out 
by  the  Attorney  General  who  rendered  the  opinion  which  has  been 
cited,  the  effect  of  these  cases  taken  together  compels  the  conclu- 
sion that  "property  the  legal  title  of  which  is  in  the  bishop  or  arch- 
bishop is  to  be  regarded  as  vested  in  substantially  different  bene- 
ficial ownerships  when  it  is  managed  and  conducted  for  purely 
church  purposes,  on  the  one  hand,  and  when  it  is  managed  and  con- 
ducted for  the  purposes  of  schools  open  to  the  public,  on  the  other 
hand." 

Applying  the  distinction  drawn  from  these  cases  to  the  ques- 
tion now  under  discussion  it  seems  rather  clear  that  if  the  bene- 
ficial use  to  which  property  the  legal  title  of  which  happens  to  be 
in  the  county  is  put  in  a  publicly  charitable  one,  and  such  use  is 
conducted  under  organized  forms,  the  fact  that  we  are  unable  to 
identify  the  organization  which  is  the  owner  of  the  property  and  by 
which  the  use  is  conducted  as  "an  institution  of  public  charity 
only"  in  its  broader  aspects  only,  does  not  prevent  the  conclusion 
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that  the  particular  enterprise  constitutes  "an  institution  of  purely 
public  charity."  In  other  words,  though  the  county  is  itself  not  an 
"institution  of  public  charity  only,"  just  as  the  Roman  Catholic 
church  was  held  in  Watterson  v.  Halliday  not  to  be  such  an  insti- 
tution ;  yet  the  hospital  conducted  by  the  trustees  for  the  county  is 
as  much  a  separate  institution  of  public  charity  only  as  are  the  pa- 
rochial schools,  as  held  in  Gerke  v.  Purcell,  supra.  In  this  connec- 
tion I  quote  the  following  from  the  syllabus  in  Gerke  v.  Purcell : 

"Schools  established  by  private  donations,  and  which  are 
carried  on  for  the  benefit  of  the  public,  and  not  with  a  view  to 
profit,  are  'institutions  of  purely  public  charity'  within  the 
meaning  of  the  provisions  of  the  constitution.  *  * 

"The  constitution,  in  directing  the  levying  of  taxes  and  in 
authorizing  exemptions  from  taxation,  has  reference  to  prop- 
erty, and  the  uses  to  which  it  is  applied ;  and  where  property 
is  appropriated  to  the  support  of  a  charity  which  is  purely  pub- 
lic, the  legislature  may  exempt  it  from  taxation,  without  ref- 
erence to  the  manner  in  which  the  title  is  held,  and  without  re- 
gard to  the  form  or  character  of  the  organization  adopted  to 
administer  the  charity. 

"In  the  description  of  the  property  exempted  from  taxa- 
tion in  Section  3  of  the  tax  law,  *  *  the  word  'public'  as  therein 
applied  to  school  houses,  *  *  and  other  institutions  of  learning, 
is  descriptive  of  the  uses  to  which  the  property  is  devoted. 
The  schools  and  instruction  which  the  property  is  used  to  sup- 
port must  be  for  the  benefit  of  the  public;  and  when  private 
property  is  thus  appropriated  without  any  view  to  profit,  it 
constitutes  a  'purely  public  charity'  within  the  meaning  of  the 
constitutional  provision." 

These  statements  are  reinforced  by  the  following  from  the 

opinion  in  Myers  v.  Rose  Institute,  92  O.  S.,  238,  per  Johnson,  J. 

(p.  242) : 

"It  has  been  constantly  recognized  and  held  by  this  court 
that  the  phrase  'institutions  of  purely  public  charity'  is  a  broad 
one,  and  that  the  term  may  be  applied  by  the  legislature  to 
the  organization  which  administers  the  charity  or  to  the  estab- 
lishment where  its  operationa  are  carried  on." 

Again,  in  Rose  Institute  v.  Myers,  92  0.  S.,  252,  the  court,  per 
Mr.  Chief  Justice  Nichols,  used  the  following  vigorous  language: 
(p.  266) : 

"We  gather  from  *  *  the  several  Ohio  cases,  these  two 
general  and  controlling  rules  of  interpretation : 

"1.    It  is  the  use  of  the  property  which  renders  it  exempt 
or  non-exempt,  not  the  use  of  the  income  derived  from  it. 

"2.    The  exemption  is  not  a  release  in  personam  but  a  re- 
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lease  in  rem,  and  the  res  to  which  the  release  applies  must  be 
found  and  identified  by  the  officer  or  no  exemption  can  be  rec- 
ognized." 

Both  of  these  opinions  cite  Gerke  v.  Purcell  with  approval. 

The  conclusion  is  therefore  reached  that  a  county  hospital  is 
"an  institution  of  public  charity  only"  and  that  the  lands,  build- 
ings and  personal  property  the  title  of  which  is  in  the  county,  but 
the  beneficial  use  of  which  belongs  in  the  sense  above  developed  to 
the  hospital,  are  exempt  from  taxation. 


Where  a  Person  Has  Been  Granted  Blind  Relief  From  the  County 
of  Such  Persons  Residence,  and  Such  Person  Then  Moves  to  An- 
other County,  Such  Person  is  not  Entitled  to  Receive  Blind  Relief 
From  the  Latter  County,  if  During  the  Twelve  Months  Preceding 
the  Application,  Such  Person  has  been  Receiving  Blind  Relief 
from  the  County  of  his  Former  Residence. 


No.  36— (Opinion  Dated  February  10,  1919.) 

Hon.  Walter  S.  Ruff,  Prosecuting  Attorney,  Canton,  Ohio. 

Dear  Sir:     Under  date  of  January  24,  1919,  you  requested  my 
opinion  upon  the  following  statement  of  facts  and  inquiry : 

"A  totally  blind  person  moved  from  Cleveland,  Cuyahoga 
county  to  Canton,  Stark  county,  over  a  year  ago.  Prior  to  the 
time  of  her  removal  from  Cleveland  to  Canton  she  was  granted 
relief  by  the  county  commissioners  of  Cuyahoga  county  and  for 
a  period  for  one  year  after  her  removal  from  Cuyahoga  county 
she  was  receiving  relief  from  Cuyahoga  county.  At  the  ex- 
piration of  one  year  she  applied  to  the  county  commissioners  of 
Stark  county  for  relief. 

"The  county  commissioners  have  asked  me  for  an  opinion 
as  to  whether  in  such  a  case  they  were  justified  in  granting 
her  relief.  I  have  been  unable  to  find  any  opinion  from  your 
office  upon  this  question  and  have  been  informed  that  in  some 
counties  they  do  not  grant  relief  to  blind  persons  who  have 
been  receiving  aid  from  other  counties.  The  county  commis- 
sioners feel  that  a  person  receiving  blind  relief  is  in  the  same 
class  as  a  pauper  and  should  not  be  permitted  to  move  from  one 
county  to  another. 

"I  would  be  very  glad  to  have  your  opinion  upon  this  ques- 
tion." 

The  operative  law  governing  blind  relief  is  found  in  Sections 


614  Department  Reports 

2962  to  2970  General  Code  inclusive,  as  amended  in  103  O.  L.,  60. 

The  original  legislation  on  this  subject,  as  enacted  April  25, 
1904,  was  held  unconstitutional  by  the  supreme  court  in  the  case  of 
Auditor  of  Lucas  County  v.  State,  75  O.  S.,  114,  for  the  reason  that 
it  authorized  the  expenditure,  for  private  purposes,  of  public  funds 
raised  by  taxation.  In  1913  the  legislature  amended  and  supple- 
mented the  provisions  of  the  original  act  of  1904,  effectually  re- 
stricting the  provisions  for  relief  to  such  persons,  as  by  reason  of 
loss  of  eyesight,  would  become  a  charge  upon  the  public,  or  upon 
those  not  required  by  law  to  support  them,  unless  granted  the  re- 
lief provided  by  the  act. 

The  curative  provisions  of  this  amendment  of  1913  as  found  in 
103  O.  L.,  60,  were  held  by  the  supreme  court  to  remove  the  ob- 
jectionable features  of  the  original  act,  and  the  legislation  as  thus 
amended  was  held  constitutional.  See  State  ex  rel.  v.  Edmonds  on, 
89  O.  S.,  351. 

In  the  opinion  in  this  case,  after  noting  the  extent  and  charac- 
ter of  the  modification  introduced  by  the  amendment,  the  court 
says: 

"It  will,  therefore,  be  seen  that  the  statutes  seem  to  have 
been  drawn  for  the  purpose  of  carefully  avoiding  the  defects 
in  the  statute  of  1904  pointed  out  by  the  court  in  Lucas  County 
v.  State,  supra.  The  relief  provided  for  in  the  later  statute  is 
limited  to  those  who  are,  or  will  become  charges  upon  the  pub- 
lic, or  upon  those  not  required  by  law  to  support  them,  and  is 
the  only  public  relief  that  may  be  given  to  them." 

It  might  be  noted  in  this  connection  that  an  enactment  of  1913 
relating  to  the  subject  of  blind  relief,  and  found  at  page  833  of  Vol. 
103,  O.  L.  was  held  in  89  O.  S.,  351,  supra,  to  be  unconstitutional  and 
inoperative  by  reason  of  the  same  infirmities,  among  others,  as 
were  fatal  to  the  original  enactment  of  1904. 

Your  inquiry,  therefore,  relative  to  residential  qualifications 
for  receiving  blind  relief  invites  consideration  of  Section  2966  Gen- 
eral Code,  taken  in  connection  with  the  provisions  of  the  amendatory 
act  in  103  O.  L.,  60,  relating  to  the  administration  of  such  relief. 
Section  2966  General  Code  provides: 

"In  order  to  receive  relief  under  these  provisions,  a  needy 
blind  person  must  become  blind  while  a  resident  of  this  state, 
and  shall  be  a  resident  of  the  county  for  one  year." 
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Section  2967  General  Code,  (103  O.  L.,  60)  provides: 

"At  least  ten  days  prior  to  action  on  any  claim  for  relief 
hereunder,  the  person  claiming  shall  file  with  the  board  of 
county  commissioners  a  duly  verified  statement  of  the  facts 
bringing:  him  within  these  provisions.  The  list  of  claims  shall 
be  filed  in  a  book  kept  for  that  purpose  in  the  order  of  filing, 
which  record  shall  be  open  to  the  public.  No  certificate  of 
qualification  of  drawing  money  hereunder  shall  be  granted  un- 
til the  board  of  county  commissioners  shall  be  satisfied  from 
the  evidence  of  at  least  two  reputable  residents  of  the  county, 
one  of  whom  shall  be  a  registered  physician,  that  they  know 
the  applicant  to  be  blind  and  that  he  has  the  residential  quali- 
fications to  entitle  him  to  the  relief  asked.  Such  evidence  shall 
be  in  writing,  subscribed  to  by  such  witnesses,  and  shall  be  sub- 
ject to  the  right  of  cross  examination  by  the  board  of  cQimty 
commissioners  or  other  person.  If  the  board  of  county  com- 
missioners be  satisfied  upon  such  testimony  that  the  applicant 
is  entitled  to  relief  hereunder,  said  board  shall  issue  an  order 
therefore  in  such  sum  as  said  board  finds  needed,  not  to  ex- 
ceed one  hundred  and  fifty  dollars  per  annum,  to  be  paid  quar- 
terly from  the  funds  herein  provided  on  the  warrant  of  the 
county  auditor,  and  such  relief  shall  be  in  place  of  all  other  re- 
lief of  a  public  nature." 

The  phrase  "shall  be  a  resident  of  the  county  for  one  year"  in 
Section  2966  General  Code,  supra,  in  my  opinion,  has  the  same  sig- 
nificance as  the  term  "legal  settlement"  in  the  statutes  relating  to 
the  general  administration  of  poor  relief. 

The  relief  provided  for  the  needy  blind  was*  considered  by  the 
court  in  89  0.  S.,  351,  supra,  as  in  the  nature  of  poor  relief,  and  at 
page  357  of  the  opinion  the  court  said: 

'The  express  object,  and  the  practical  provision,  of  the  en- 
actment is  to  furnish  relief  to  the  blind  who  are  poor  and  needy 
and  to  avoid  the  public  burden. 

"It  is  not  questioned  that  the  relief  of  the  poor  is  a  proper 
public  purpose." 


At  page  358  the  court  said : 

"Outdoor  relief  of  the  poor,  as  distinct  from  relief  in  in- 
stitutions, was  fixed  as  part  of  the  policy  and  practice  of  Ohio 
one  hundred  years  ago." 

In  the  chapter  of  the  Code  providing  for  public  relief  for  the 

poor,  Section  3477  General  Code,  provides  in  part : 

"Each  person  shall  be  considered  to  have  obtained  a  legal 
settlement  in  any  county  in  this  state  in  which  he  or  she  has 
continuously  resided  and  supported  himself  or  herself  for  12 
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consecutive  months,  without  relief  under  the  provisions  of 
law  for  the  relief  of  poor." 

In  addition  to  the  wholesome  public  purpose  to  provide  for  the 
well  being  of  the  poor,  the  law  evidences  the  further  proper  solici- 
tude f oj  placing  the  burden  of  such  support  upon  the  proper  county. 
The  provisions  of  the  statute  make  the  residential  qualifications 
jurisdictional,  and  this  must  be  established  from  the  evidence  of  at 
least  two  reputable  residents  of  the  county  before  any  discretion  as 
to  awarding  relief  may  be  exercised  by  the  commissioners. 

Since,  in  order  to  gain  a  legal  settlement  in  any  county  of  the 
state,  a  person  must  have  resided  therein  continuously  and  sup- 
ported himself  or  herself  for  12  consecutive  months  without  relief 
under  the  provisions  of  law  for  the  relief  of  the  poor,  it  therefore  be- 
comes apparent  that  under  the  facts  stated  in  your  inquiry,  no  legal 
settlement  was  acquired,  inasmuch  as  the  person  in  question  has 
been  receiving  relief  from  Cuyahoga  county  during  all  or  a  portion 
of  the  year  preceding  her  application  for  relief  from  Stark  county, 
and  I  therefore  hold  that  such  person  would  not  have  the  residential 
qualifications  to  entitle  her  to  receive  blind  relief  upon  her  applica- 
tion to  the  commissioners  of  Stark  county. 

I  find  that  my  predecessor  has  considered  a  similar  question  in 
an  opinion  found  at  page  1432  of  Vol.  2,  Reports  of  Attorney  Gen- 
eral for  the  year  1915,  and  the  following  is  quoted  from  said  opinion : 

"It  seems  quite  clear  that  the  legislature  in  providing*  a 
different  qualification  as  to  residence  for  a  needy  blind  person 
than  that  required  for  other  needy  persons,  did  not  intend  to 
change  the  existing  laws  as  to  the  county  which  should  bear 
the  burden  of  the  support.  This  conclusion  follows  from  the 
provisions  of  the  blind  relief  law  itself,  and  the  decision  of  the 
court  in  the  case  of  State  ex  rel.  Grant  v.  Sayre,  Auditor, 
supra,  showing  as  they  do  the  close  relation  existing  between 
blind  relief  and  poor  relief.  It  follows,  therefore,  if  this  appli- 
cant is  not  and  could  not  become  a  public  charge  upon  Lucas 
county,  then  Lucas  county,  under  the  provisions  of  Section 
2966,  supra,  would  have  no  authority  to  grant  him  blind  relief. 
On  the  other  hand,  to  be  entitled  to  blind  relief  he  must  be  a 
pauper,  and  therefore  a  charge  upon  the  county  in  which  he 
has  a  legal  settlement,  which  said  county  must  discharge  its 
duty  to  support  him  by  granting  him  blind  relief.  His  living 
in  Lucas  county  does  not  relieve  Crawford  county  of  the  duty 
to  support  him,  and  that  county  should  continue  to  furnish  him 
the  relief  even  if  he  may  now  live  in  another  county.  If  Craw- 
ford county  fails  to  furnish  the  relief  and  he  thereby  becomes 
a  public  charge,  Lucas  county  can  only  follow  the  provisions  of 
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Section  3462,  supra,  and  send  him  back  to  Crawford  county/' 
I  am  in  accord  with  the  conclusions  of  my  predecessor  that  the 

change  of  place  of  abode  from  one  county  to  another  by  a  person 
who  continues  to  receive  blind  relief  from  the  county  of  his  former 
abode,  will  not  accomplish  a  change  of  residence  within  the  purview 
of  Section  2966  General  Code,  prescribing  the  residential  qualifica- 
tions for  receiving  blind  relief. 

Answering  your  question  specifically,  therefore,  it  is  my  opin- 
ion that  the  person  moving  from  Cuyahoga  county  to  Stark  county 
as  mentioned  in  your  inquiry,  is  not  entitled  to  receive  blind  relief 
from  Stark  county,  if  during  the  twelve  months  preceding  her  appli- 
cation she  has  been  receiving  blind  relief  from  the  county  of  her 
former  residence. 
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Bills   Introduced   in    House 

H.  B.  No.  241— Mr.  McCoy.  Provid- 
ing for  the  inspection  of  county  turn- 
pikes and  the  culverts  and  bridges 
thereon  by  county  commissioners  and 
county  surveyor. 

H.  B.  No.  242— Mr.  Kay.  Providing 
that  sheriffs,  court  bailiffs  and  police 
officers  convicted  of  bribery  or  like 
offense  shall  be  thereafter  disqualified 
from  holding  public  office  or  employ- 
ment. 

H.  B.  No.  243 — Mr.  Kay.  Requiring 
the  maintenance  of  drinking  water  ac- 
commodations, water  closets  and  lav- 
atories, for  free  public  use,  at  fair 
grounds  and  amusement  parks. 

H.  B.  No.  244— Mr.  Beaty.  Amend- 
ing the  General  Code,  relating  to  fees 
of  notaries  public  by  increasing  the 
fee  allowed  for  protesting  bill  of  ex- 
change or  promissory  note. 

H.  B.  No.  245— Mr.  Beaty.  To 
amend  the  General  Code,  relating  to 
time  of  maturity  of  negotiable  instru- 
ments presented  for  payment  by  a  no- 
tary public  being  extended. 

H.  B.  No.  246— Mr.  Robbins.  To 
amend  the  General  Code,  relative  to 
care  of  dependent  children  bv  county 
commissioners  where  no  children's 
home  is  maintained. 

H.  B.  No.  247— Mr.  Miller,  of  Stark. 
To  amend  the  General  Code,  enlarg- 
ing the  jurisdiction  of  the  municipal 
court  of  Alliance.  Ohio,  providing  for 
certain  officers  thereof,  and  defining 
their  powers  and  duties. 

H.  B.  No.  248— Mr.  Cable.  To  amend 
the  General  Code,  to  provide  for  in- 
ventories of  public  property. 

H.  B.  No.  249— Mr.  Johnston.  To 
amend  the  General  Code,  relative  to 
appointment  of  village  marshall  in- 
stead of  election. 

H.  B.  No.  250 — Mr.  Johnston.  To 
amend  the  General  Code,  relative  to 
reducing  the  number  of  members  in 
a  village  council. 

H.  B.  No.  251 — Mr.  Bond.  To  amend 
the  General  Code,  relating  to  a  spe- 
cial levy  for  the  repair  of  principal 
highways  of  a  county  of  not  more 
than  five  mills  without  vote  of  the 
people. 


H.  B.  No.  276 — Mr.  Federman.  Pro- 
viding for  sundry  appropriations. 

H.  B.  No.  277— Mr.  Gorrell.  To  re- 
peal provision  of  the  General  Code, 
relative  to  pupils  organizing,  joinong 
or  belonging  to  fraternities  or'  son- 
ties. 

H.  B.  No.  278 — Mr.  Federman.  To 
amend  the  General  Code,  providing 
for  the  adoption  of  Eastern  standard 
time  for  the  State  of  Ohio  and  declar- 
ing an  emergency. 

H.  B.  No.  279^Mr.  Taylor.  To  pro- 
vide for  the  reimbursement  of  con- 
tractors engaged  in  the  construction 
of  inter-county  highways  and  main 
market  roads,  on  account  of  losses  due 
to  governmental  action,  and  to  make 
an  appropriation  therefor. 

H.  B.  No.  280— Mr.  Evans.  To 
amend  the  General  Code,  relative  to 
water  supply  and  waterworks  systems 
in  county  sewer  districts  outside  of 
municipalities. 

H.  B.  No.  281— Mr.  Evans.  To 
amend  the  General  Code,  relative  to 
county  sewer  districts  outside  of  mu- 
nicipalities. 

H.  B.  No.  282— Mr.  Dunspaugh.  To 
amend  the  General  Code  relating  to 
the  employment  of  minors,  making 
the  law  more  stringent. 

H.  B.  No.  283 — Mr.  Stokes.  Author- 
izing municipalities  to  issue  emer- 
gency bonds  to  raise  money  for  neces- 
sary public  improvements  during  the 
year  1919  in  order  to  relieve  distress 
caused  by  unemployment  of  labor. 

H.  B.  No.  284— Mr.  Cable.  To 
amend  the  General  Code  relating  to 
the  limitation  of  the  use  of  highways 
to  certain  vehicles  and  to  the  enforce- 
ment thereof,  prescribing  penalties  for 
offenses  under  the  highway  law  and 
conferring  jurisdiction  upon  certain 
courts  in  all  cases  of  violations  of 
highway  law,  relative  to  heavy  trucks. 

H.  B.  No.  285— Mr.  Jones,  of  Trum- 
bull. To  supplement  the  General  Code 
relating  to  institutions  caring  for  chil- 
dren and  further  providing  for  the 
protection  of  children. 


Bills  Introduced  In  Senate 

S.  B.  No.  65 — Mr.  Busbey.     Relative 
to  the  duties  of  township  trustees  in 
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controversies  over  partition  fences. 
Authorizes  trustees  to  fix  boundary 
line  when  same  is  in  doubt  or  owners 
not  able  to  agree. 

S.  B.  No.  66 — Mr.  Davis.  .  To  pre- 
vent and  correct  the  pollution  of 
streams,  to  provide  for  the  collection 
and  disposal  of  sewage  and  other 
liquid  wastes,  and  to  authorize  the  or- 
ganization of  sewerage  and  sanitation 
districts. 

S.  B.  No.  67 — Mr.  Lloyd.  To  amend 
the  General  Code,  relating  to  county 
boards  of  education,  by  giving  them 
authority  to  provide  free  text  books 
for  pupils  in  schools. 

S.  B.  No.  68 — Mr.  Sparks.  Author- 
izing municipalities  to  issue  bonds  for 
the  purchase  of  and  to  operate  street 
railways. 

S.  B.  No.  69 — Mr.  Sparks.  To  amend 
the  law  providing  for  the  erection  of 
the  new  penitentiary  at  London;  au- 
thorizing the  work  to  begin  at  once. 

S.  B.  No.  70 — Mr.  Berry.  To  amend 
the  General  Code,  reducing  the  board 
of  county  commissioners  to  one  mem- 
ber and  providing  for  a  term  of  Wur 
years  and  increasing  the  salary  of  the 
commissioner  to  the  same  as  county 
auditor. 

S.  B.  No.  71— Mr.  Whittemore.  To 
supplement  the  General  Code,  relat- 
ing to  the  employment  of  minors  at 
street  trades  by  prohibiting  the  em- 
ployment of  boys  less  than  12  years 
of  age  or  girls  less  than  16. 

S.  B.  No.  72— Mr.  Parrett.  To 
amend  the  General  Code,  relative  to 
the  listing  of  personal  property  by 
providing  for  the  delivery  of  assessor 
blanks  by  the  county  auditor. 

S.  B.  No.  76 — Mr.  Jones.  To  amend 
the  General  Code  exempting  licensed 
embalmers  from  jury  service. 

S.  B.  No.  77 — Mr.  Jones.  To  amend 
the  General  Code,  granting  osteopaths 
an  examination  in  surgery  by  the 
state  medical  board. 

S.  B.  No.  78 — Mr.  Davis.  To  pro- 
vide for  giving  names  to  homesteads 
and  for  regulating  the  use  of  such 
names,  and  having  the  name  register- 
ed and  recorded  by  secretary  of  state. 

S.  B.  No.  79— Mr.  Hopley.  Provid- 
ing for  the  granting  of  permits  by  the 
county  auditor  for  the  making  of  im- 
provements or  the  erection  of  (build- 
ings outside  of  cities  which  make  pro- 
vision for  same  by  ordinance. 

S.  B.  No.  80— Mr.  Lloyd.  To  amend 
the   General    Code,     relating     to   the 


State  Industrial  Schools,  providing  for 
parole  of  inmates. 

S.  B.  No.  81 — Mr.  Lloyd.  To  amend 
the  General  Code,  relating  to  insane 
and  epileptic  convicts,  and  providing 
for  their  transfer  from  Lima  state  hos- 
pital when  cured. 


Committee    Reference   of    Bills    Intro- 
duced in  the  House 

H.  B.  No.  233— Mr.  Wenner.  To 
the  committee  on  Public  Health. 

H.  B.  No.  234— Mr.  Bing.  To  the 
committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  235— Mr.  Luchsinger.  To 
the  committee  on  Labor. 

H.  B.  No.  236— Mr.  Taylor.  To  the 
committee  on  Agriculture. 

H.  B.  No.  237— Mr.  Green.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  238— Mr.  Silver.  To  the 
committee  on  <County  Affairs. 

H.  B.  No.  239 — Mr.  Johnston;  To 
the  committee  on  Privileges  and  Elec- 
tions. 

H.  B.  No.  240— Mr.  Matthews.  To 
the  committee  on  Public  Health. 

H.  B.  No.  241-^Mr.  McCoy.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  242— Mr.  Kay.  To  the 
committee  on  Judiciary. 

H.  B.  No.  243— Mr.  Kay.  To  the 
committee  on  Public  Health. 

H.  B.  No.  244— Mr.  Beaty.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  245 — Mr.  Beaty.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  246— Mr.  Robins.  To  the 
committee  on  Judiciary. 

H.  B.  No.  247— Mr.  Miller,  of  Stark. 
To  the  committee  on  Codes,  Courts 
and  Procedure. 

H;  B.  No.  248— Mr.  Cable.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  249— Mr.  Johnston.  To 
the  committee  on  Villages. 

H.  B.  No.  250— Mr.  Johnston.  To 
the  committee  on  Villages. 

H.  B.  No.  251— Mr.  Bond.  To  the 
committee  on  Public  Highways. 

H.  B.  No.  252 — Mr.  Delehanty.  To 
the  committee  on  Dairy  and  Food 
Products. 

H.  B.  No.  253 — Mr.  Smith.  To  the 
committee  on  Agriculture. 

H.  B.  No.  254— Mr.  Greve.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 
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H.  B.  Xo.  255— Mr.  Bing.  To  the 
committee  on  Judiciary. 

H.  B.  No.  256— Mr.  Bryson.  To  the 
committee  on  Civil  Service. 

H.  B.  No.  257— Mr.  Bryson.  To  the 
committee  on  Agriculture. 

H.  B.  No.  258— Mr.  Lawyer.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  259— Mr.  Winter.  To  the 
committee  on  Insurance. 

H.  B.  No.  260— Mr.  Hastings.  To 
the  committee  on  Military  Affairs. 

H.  B.  No.  261— Mr.  Graham,  of  Lick- 
ing. To  the  committee  on  Codes. 
Courts  and  Procedure. 

H.  B.  No.  262— Mr.  Hughes.  To  the 
committtee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  263— Mr.  Brach.  To  the 
committee  on  Labor. 

H.  B.  No.  264— Mr.  Evans.  To  the 
committee  on  Taxation  and  Revenues. 

H.  B.  No.  265 — Mr.  Evans.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  266— Mr.  Crabbe.     To  the 
committee  on  Insurance, 
nance. 

H.  B.  No.  267— Mr.  Green.  To  the 
committee  on  Appropriations  and  Fi- 

H.  B.  No.  268— Mr.  Cookston.  To 
the  committee  on  Judiciary. 

H.  B.  No.  269— Mr.  Spidel.  To  the 
committee  on  Privileges  and  Elec- 
tions. 

H.  B.  No.  270— Mr.  Banker.  To  the 
committee  on  Cities. 

H.  B.  No.  271— Mr.  Spidel.  To  the 
committee  on  Civil  Service. 

H.  B.  No.  272— Mr.  Chester.  To  the 
committee  on  Public  Waterways. 

H.  B.  No.  273— Mr.  Wiest.  To  the 
committee  on  Military  Affairs. 

H.  B.  No.  274 — Mr.  Burns.  To  the 
committee  on  Mines  and  Mining. 

H.  B.  No.  275— Mr.  King.  To  the 
committee  on  Labor. 


Committee    Reference    of    Bills    Intro- 
duced in  the  Senate 

S.  B.  No.  59 — Mr.  Agnew.  To  com- 
mittee on  Cities. 

S.  B.  No.  60— Mr.  Ake.  To  commit- 
tee on  Judiciary. 

S.  B.  No.  61 — Mr.  Archer.  To  com- 
mittee on  Federal  Relations. 

S.  B.  No.  62— Mr.  Holl.  To  commit- 
tee on  Judicary. 

S.  B.  No.  63 — Mr.  Jones,  of  Meigs. 
To  committee  on  Military  Affairs. 

S.  B.  No.  64 — Mr.  Whittemore.  To 
committee  on  Judiciary. 


S.  B.  No.  65— Mr.  Busbey.  To  com- 
mittee on  Judiciary. 

S.  B.  No.  66 — Mr.  Davis.  To  com- 
mittee on  Public  Health. 

S.  B.  No.  67 — Mr.  Lloyd.  To  com- 
mittee on  Public  Education. 

S.  B.  No.  68 — Mr.  Sparks.  To  com- 
mittee on  Cities. 

S.  B.  No.  69— Mr.  Sparks.  To  com- 
mittee  on  Prison  and  Prison  Reform. 

S.  B.  No.  70 — Mr.  Berry.  To  com- 
mittee on  County  Affairs.  . 

S.  B.  No.  71— Mr.  Whittemore.  To 
committee  on  Labor. 

S.  B.  No.  72 — Mr.  Parrett.  To  com- 
mittee on  Taxation. 

S.  B.  No.  73— Mr.  Demuth.  To  com- 
mittee on  Joint  Taxation. 

S.  B.  No.  74— Mr.  Miller.  To  com- 
mittee on  Insurance. 

S.  B.  No.  75 — Mr.  Davis.  To  com- 
mittee on  Soldiers'  and  Sailors* 
Home. 

S.  B.  No.  76 — Mr.  Jones,  of  Frank- 
lin.   To  committee  on  Judiciary. 

S.  B.  No.  77 — Mr.  Jones,  of  Frank- 
lin.    To  committee  on  Public  Health. 

S.  B.  No.  78— Mr.  Davis.  To  com- 
mittee on  Agriculture. 

S.  B.  No.  79— Mr.  Hopley.  To  com- 
mittee on  Joint  Taxation. 

S.  B.  No.  80 — Mr.  Lloyd.  To  com- 
mittee on  Prison  and  Prison  Reforms. 

S.  B.  No.  81 — Mr.  Lloyd.  To  com- 
mittee on  Prison  and  Prison  Reforms. 


House  Bills  in  Senate  and    Their 
Committee  Reference 

H.  B.  No.  207 — Mr.  Cowan.  To  com- 
mittee on  Finance. 

H.  B.  No.  137 — Mr.  Tom  Reynolds. 
To  committee  on  Banks  and  Savings 
Societies. 

H.  B.  No.  65— Mr.  Comings.  To 
committee  on  Public  Health. 

Am.  H.  B.  No.  15 — Mr.  Comings.  To 
committee  on  Common  Schools. 

H.  B.  No.  176 — Mr.  Talley.  To  com- 
mittee, on  Public  Health. 

H.  B.  No.  198— Mr.  Hughes.  To 
committee  on  Judiciary. 

H.  B.  No.  190— Mr.  Dunn.  To  com- 
mittee on  Insurance. 

H.  B.  No.  93 — Mr.  Bing.  To  com- 
mittee on  Common  Schools. 

H.  B.  No.  170 — Mr.  Cochrun.  To 
committee  on  County  Affairs. 

H.  B.  No.  155 — Mr.  Robinson.  To 
committee  on  County  Affairs. 

H.  B.  No.  153 — Mr.  Luchsinger.  To 
committee   on   County   Affairs. 


Sbcrbtaby  of  State 


621 


Am.  H.  B.  No.  25 — Mr.  Barnes.    To 
committee  on  Common  Schools. 

Am.  H.  B.  No.  79 — Mr.  Brach.     To 
committee  on  Judiciary. 

H.  B.  No.  15 — Mr.  Comings.  To  com- 
mittee on  German  Propaganda. 

Am.  H.  B.  No.  61 — Mr.  Taylor.     To 
committee  on  County  Affairs. 

H.  B.  No.  136— Mr.  Hatch.    To  com- 
mittee on  Common  Schools. 

H.  B.  No.  145 — Mr.  Cable.    To  com- 
mittee on  Public  Health. 

H.  B.  No.  149— Mr.  Billingslea. 
committee  on  County  Affairs. 

H.  B.  No.     164 — Mr.     Cheater, 
committee  on  Public  Works. 

Am.  H.  B.  No.  174— Mr.  Smith, 
committee  on  Public  Utilities. 

Am.   H.   B.  No.   204— Mr.  Miller,   of 
Stark.     To  committee  on  Judiciary. 

Am.  H.  B.  No.  206 — Mr.  Banker.    To 
committee  on  Judiciary. 


To 
To 


To 


Bills  Passed   in    House 

H.  B.  No.  25 — Mr.  Barnes.  Relative 
to  city  school  boards. 

H.  B.  No.  79— Mr.  Brach.  Relative 
to  municipal  court  of  Toledo. 

H.  B.  No.  153 — Mr.  Luchsinger.  Rel- 
ative to  eight-hour  law. 

H.  B.  No.  61— Mr.  Taylor.  Bridge 
fund. 

H.  B.  No.  128 — Mr.  Cowan.  Expen- 
ses of  county  commissioners. 

H.  B.  No.  149— Mr.  Billingslea. 
County  infirmaries. 

H.  B.  No.  204— Mr.  Miller,  of  Stark. 
Suspended  sentences. 


Bills  Passed  In  Senate 

S.  B.  No.  15 — Mr.  Kryder.  Mater- 
nity hospitals. 

3.  B.  No.  26— Mr.  White.  Relating 
to   flags. 

H.  B.  No.  55 — Mr.  Thompson.  Re- 
lating to  corpoations. 

Am.  H.  B.  No.  58 — Mr.  Scott.  Rela- 
tive to  marriage  of  soldiers. 

H.  B.  No.  121— Mr.  Thompson.  Re- 
lating to  sheriffs'  sales. 

H.  B.  No.  124 — Mr.  Gardner.  Phar- 
macists. 

H.  B.  No.  135 — Mr.  Burns.  To  re- 
imburse Harry  D.  Knox. 


Bills     Reported    Out   by    Committees 
and  Up  for  Passage  in  the  House 

Am.  H.  B.  No.  199 — Mr.  Comings. 

Sub.  H.  B.  No.  Ill— Mr.  Banker. 

H.  B.  No.  35 — Mr.  Halstead. 

Am.  H.  B.  No,  130 — Mr.  Robins. 

H.  B.  No.  29— Mr.  Miller,  of  Stark. 

Am.  H.  B.  No.  98 — Mr.  Graham,  of 
Licking. 

H.  B.  No.  229— Mr.  Graham,  of  Mus- 
kingum. 

Am.  H.  B.  No.  196 — Mr.  Faris. 

Am.  H.  B.  No.  48— Mr.  Gorrell. 

H.  B.  No.  3— Mr.  Gorrell. 

H.  B.  No.  49— Mr.  Gorrell. 

H.  B.  No.  50 — Mr.  Gorrell. 

Am.  H.  B.  No.  90— Mr.  Gorrell. 

H.  B.  No.  276 — Mr.  Federman. 

H.  B.  No.  132— Mr.  Wise. 


Bills     Reported    Out   by    Committees 
and  Up  for  Passage  in  the  Senate 

S.  B.  No.  2— Mr.  Kryder. 

H.  B.  No.  137 — Mr.  Tom  Reynolds. 

Am.  S.  B.  No.  11 — Mr.  Demuth. 

Am.  S.  B.  No.  48— Mr.  Whittemotre. 

Am.  S.  B.  No.  18 — Mr.  Snyder. 

S.  B.  No.  60 — Mr.  Ake. 

S.  B.  No.  56 — Mr.  Jones,  of  Frank- 
lin. 

Am.  H.  B.  No.  8— Mr.  Helfrich. 

H.  B.  No.  116— Mr.  McCoy. 

Am.  H.  B.  No.  106 — Mr.  Hoover. 


8enate  Bills  in  the  House  and  Their 
Committee  Reference 

Am.  S.  B.  No.  26 — Mr.  White.  To 
the  committee  on  German  Propa- 
ganda. 

Aim.  S.  B.  No.  39 — Mr.  Parrett.  To 
the  committee  on  Appropriations  and 
Finance. 


Bills  Defeated  in  House 
H.  B.  No.  52— Mr.  Crasser.    Relative 
to  coal  deposits. 


Resolutions  Defeated  in  House 
H.  J.  R.  No.  22 — Mr.  Robinson.  Pro- 
viding for  an  amendment  to  the  con- 
stitution providing  for  six-year  terms 
for  county  commissioners,  one  to  be 
elected  every  two  years. 


SUPREME  COURT 


MOTION   DOCKET 

9973.  Ozro  J.  D.  Carter  el  al.  vs. 
George  H.  Hine  et  al.  Motion  by  de- 
fendants to  dismiss  petition  in  error 
in  cause  No.  16046  on  the  general 
docket.     Sustained. 

10052.  Malcolm  Henderson  vs.  The 
New  York  Central  Rd.  Co.  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Cuyahoga  county  to 
certify  its  record.    Overruled. 

10053.  The  Industrial  Commission 
of  Ohio  vs.  Anna  Pora.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Mahoning  county  to  certify  its  re- 
cord.   Sustained. 

10055.  Frank  L.  Aten  et  al.  vs.  A. 
J.  H  lest  and.  Admr.,  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Preble  county  to  certify  its 
record.    Overruled. 

10057.  The  Peters  Machine  ft  Mfg. 
Co.  vs.  Carl  Sawitke.  Motion  for  an 
order  directing  the  Court  of  Appeals 


of    Cuyahoga    county    to  certify   its 
record.     Overruled. 

10058.  Alice  E.  Snider,  Admx.,  n. 
The  Erie  Rd.  Co.  Motion  by  plaintiff 
to  dispense  with  printing  certain  ex- 
hibits in  cause  No.  16150  on  the  gener- 
al docket    Sustained. 

GENERAL   DOCKET 

15484.  The  State,  ex  rel.  Prank  M. 
McKee,  Trustee,  vs.  Gabe  P.  Cooper, 
Auditor,  et  al.  IN  MANDAMUS. 
Writ  denied. 

15S47.  Elizabeth  Mary  Graff,  Exn. 
vs.  Louise  Graff.  Licking.  Judgmen. 
reversed  on  authority  of  Lockwood  v 
Krum.  34  Ohio  St.,  1,  and  judgment 
for  plaintiff  in  error. 

1596S.  James  Pollitx  et  aL  vs.  The 
Public  Utilities  Comimssion.  Public 
Utilities  Commisison.   Order  reversed 

16119.  The  Columbus  Mutual  Ufe 
insurance  Co.  vs.  I.  A.  Morrissett 
FRANKLIN.  Judgment  of  the  court 
of  appeals  modified  and  affirmed  as 
modified. 
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NEW     INCORPORATIONS. 

Central  Agency  Co.,  Columbus,  $25,- 
000.  E.  F.  Hucksell,  Rudolph  King, 
C.  P.  McClelland,  R.  P.  Gaskill,  Wm. 
E.  Kliner.     (Real  estate.) 

Dennlson  Building  Co.,  Dennison, 
$75,000.  W.  H.  Angel,  G.  D.  Haas, 
B.  A.  Wolf,  Theo.  Lanning,  G.  H.  Ober- 
holzer. 

Gift  Shop  Co.,  Columbus,  |10,000. 
Ruth  E.  Dowdell,  B.  M.  Ryan,  Helen 
Gager  Brown,  Isabelle  F.  Dowdall, 
Mable  C.  Jarvis. 

Gas  Products  Co.,  Columbus,  $150,- 
O00.  F.  Howard  Auld,  Stanley  D. 
Winger,  George  S.  Butler,  E.  Mithoff 
Nichols,  John  R.  Gobey. 

Leavittsburg  Water  Co.,  Leavitts- 
burg,  $10,000.  H.  B.  Brockett,  A.  M. 
Doty,  H.  B.  Johnson,  John  H.  Yingle, 
A.  G.  Barr. 

M.  P.  Hannin  Co.,  Toledo;  $50,000. 
M.  P.  Hannin,  George  P.  Hahn,  Albert 
J.  Kranz,  M.  Siglow,  T.  Wooster. 

Mount  Cherry  Coal  Co.,  Columbus; 
$600,000.  Warren  B.  Ferris,  Herman 
Eckhardt,  Thomas  M.  Hardesty,  Henry. 
J.  Mayer,  Ernest  H.  Whiting. 

Meyerson-Stein  Co.,  Cleveland;  $10,-. 
O00.     Max  P.  Goodman,  M.  Greenhut, 
Alfred     L.   Steuer,     A.   L.   Dietz,     A. 
Krejei. 

Overland-Burnett  Co.,  Springfield, 
$10,000.  Leon  B.  Burnett,  Karl  Frank- 
enberg,  Charles  Mann,  Abe  Mann,  Ida 
M.  Burnett. 

Ohio  Slag  &  Material  Co.,  Cleveland; 
$10,000.  A.  E.  Williams,  William  H. 
Boyd,  R.  H.  Hunter,  M.  L.  TeLoeken, 
A.  L.  Welch. 

Public  Savings  &  Loan  Co.,  Cleve- 
land; $1,000,000..  H.  A.  Kangesser, 
August  Haffner,  Francis  M.  Jaksic, 
Michael  Phillips,  A.  M.  Greening. 

Rainbow  Tire  &  Rubber  Co.,  Dela- 
ware; $250,000.  Charles  E.  Ross, 
Harry  E.  Fegley,  George  E.  Caylor,  W. 
V.  Aldrich,  Homer  L.  Gilbert. 

Steuben ville  Notion  &  Candy  Co., 
Steuben ville;  $10,000.  Reuben  Mervis, 
Samuel  Reiner,  Harry  Phillips,  Harry 
M.  Blum,  Sam  Caplan. 

Franklin  Asphalt  Paving  Co.,  Co- 
lumbus, $45,000.  B.  F.  Patterson,  Em- 
ma Patterson,  Walter  J.  Geigele,  Ma- 


rie Anna  Geigele,  Thomas  H.  Brannan, 
Kate  Brannan. 

Pittsburgh  Produce  Co.,  New  Con- 
cord, $10,000.  J.  R.  Wilson,  Carl  C. 
Strahl,  Wayne  C  Vessels,  Charles  F. 
Evilsizer,  Joseph  L.  Evilsizer. 
Walnut  »Coal  Co.,  Uhrichsville,  $10,000. 
John  W.  Lindsay,  Archie  Stevenson, 
Freeman  Wilkinson,  Anna  V.  Lindsay, 
Matilda  Stevenson,  Elizabeth  Wilkin- 
son. 

National  Realty  Co.,  Lorain,  $90,000. 
C.  W.  Brainard,  S.  J.  Wirtz,  M.  Brain- 
ard,  J.  C.  -Stan den,  L.  Wirtz. 

Miami  Storage  Battery  Co.,  Dayton, 
$10,000.  Curt  R.  Miller,  Arthur  M. 
Ibaugh,  L.  H.  Snyder,  Charles  H.  A. 
Lange,  W.  E.  Saum. 

Mutual  Light  and  Power  Co.,  Milan, 
$10,000.  J.  O.  Drake,  George  Mason, 
A.  G.  Odell,  Fred  J.  Booze,  Prescott 
Milliman. 

Morphis  Sercret  Service  Bureau  Co., 
Toledo,  $1,000.  Louis  Morphis.  W.  S. 
Walker,  Homer  A.  Ramey,  W.  M.  Edi- 
son, Sadie  Morphis,  Morris  Carr,  Ethel 
Ewing. 

Bon-Ton  Toy  and  Novelty  Co.,  Tole- 
do, $10,000.  Charles  B.  Walker,  Myr- 
tle A.  Walker,  Russell  F.  Teall,  Blanch 
L.  Teall,  George  B.  Orwig. 

Groesbeck,  Dickson  &  Kahn  Co., 
Cincinnati,  $10,000.     Edwin  M.  Kahn, 

C.  B.  Groesbeck,  Charles  F.  Dickson, 
Samuel  Lehman,  Samuel  Ach.  (Real 
estate.) 

Arch  Tire  and  Rubber  Co.,  Akron, 
$100,000.  John  W.  Pepple,  Jack  H. 
Weaver,  John  J.  Rowe,  L.  O.  Beck, 
Joseph  Cunningham. 

Brighton  Farmers'  Elevator  Co., 
Brighton,  $15,000.  C.  D.  Murray,  Geo. 
W.  Green,  Clair  Coss,  W.  E.  Smalley, 

D.  F.  Seeley. 

Associated  Automobile  Repairing  & 
Accessories  Co.,  Dayton;  $10,000.  Wil- 
liam D.  Schwarting,  William  H.  Mul- 
ler,  J.  C.  Minnick,  V.  S.  Miller,  How- 
ard E.  Webster,  H.  J.  Hopfingard- 
ner,  R.  P.  Clippinger. 

Archiable  Electric  Co.,  Cincinnati; 
$10,000.  Grace  E:  Archiable,  George 
W.  Archiable,  W.  E.  Retsch,  John  8. 
M.  Archiable,  R.  C.  Archiable. 
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Motoadnak  Co.,  Cleveland,  $10,000. 
Carl  H.  Mueller,  J.  E.  Smith,  Harry 
E.  Davis,  A.  L.  Kolleda,  E.  Brown. 
(Automobile  attachments.) 

New  Way  Husker  Co.,  Greenville, 
$100,000.  B.  J.  Schwieterman,  A.  W. 
Evers,  Jacob  Hein,  W.  C.  Arbogast,  J. 
A.  Wagner. 

Ohio  Clover  Leaf  Dairy  Co.,  Toledo, 
$10,000.  D.  A.  Toder,  E.  L.  Jamison, 
Walter  Stewart,  Hampton  G.  Wall, 
Alonzo  C.  Ruihley. 

Sherman  Stores  Co.,  Cleveland,  $10,- 
000.  Albert  Mendelson,  F.  C.  Russell, 
Arthur  Mendelson,  S.  Rosenthal,  Mar- 
tin Mendelson.  '  (Men's  wearing  ap- 
parel.) 

Thomas  J.  Corcoran  Manufacturing 
Co.,  Cincinnati,  $1,000.  Thomas  J. 
Corcoran,  Harvey  R.  Corcoran,  Carl 
J.  Wuebler,  Joseph  L.  Lackner,  Alice 
C.  Howlett  (Radiators,  rubber  tires, 
etc.) 

Excelsior  Auto  Supply  Co.,  Cleve- 
land, $50,000.  Wm.  H.  Marlatt,  P.  H. 
Pelton,  George  B.  Folk,  R.  G.  Morri- 
son, Victor  L.  Waechter. 

Brown  Steel  Co.,  Columbus,  $10,000. 
Will  F.  Brown,  Will  S.  Brown,  Chas. 
W.  Brown,  John  B.  Brown,  D.  N.  Pos- 
tlewaite. 

Janes  Oil  Co.,  Canton,  $40,000.  Wm. 
M.  Richards,  Herbert  J.  Wright,  Thos. 
M.  James,  Charles  S.  Downs,  Amriah 
L.  Snyder. 

Lawrence  Improvement  Co.,  Toledo, 
$10,000.  Alonzo  Holies,  William  C. 
Rowe,  Clara  C.  Linenkugel,  Bertha  M. 
Compton,  Harold  A.  King. 

Discount  Corporation  of  Cleveland 
Co.,  Cleveland,  $10,000.  Edgar  R. 
Shields,  Ellis  R.  Diehm,  Thomas  N. 
Kirby,  F.  S.  Whitcomb,  Sterling  New- 
ell. 

Goehle-Oram  Co.,  Cleveland,  $10,- 
000.  Henry  C.  Gram,  Thekla  Gram, 
Otto  L.  Goehle,  M.  Collier,  J.  Oster- 
land.     (Real  estate.) 

Mid-West  Flour  Mills  Co.,  Colum- 
bus, $100,000.  G.  A.  Bennett,  C.  L. 
Lothamer,  R.  D.  Patton,  Carl  W.  Sims, 
L.  C.  Chase. 

Edw.  M.  Becker  Co.,  Cleveland. 
$100,000.  Hubert  B.  Fuller,  L.  A.  Whit- 
man, D.  N.  Columbia,  H.  C.  Moore, 
Charles  W.  Chestnutt. 

Reliable  Furniture  Co.,  Akron,  $50,- 
000.  F.  W.  Gross,  A.  P.  Cane,  Wm. 
Levlnson,  F.  R.  Ormsby,  George  M. 
Anderson. 

Utica  Farmers*  Exchange  Co.,  Utica, 
$30,000.     George    H.    Kirkpatrick,    O. 


A.  Hamilton,  R.  R.  Bruce,  D.  R.  Moore, 
W.  S.  Campbell. 

American  Roumanian  Export  and 
Import  Co.,  Cleveland,  $10,000.  Dum- 
itru  Albu,  I.  Vasilescu  Nottara,  J.  N. 
Rar.hu,  J.  M.  Muresan,  Gabriel  Barbul. 

Zanesville  Provident  Co.,  Zanes- 
ville,  $200,000.  L.  S.  Trowbridge,  M. 
D.,  H.  A.  Taylor,  Edw.  R;  Meyer,  W. 
H.  Adams,  N.  J.  Harkins. 

Increases 

Johnson  &  Watson  Co.,  Dayton. 
$76,000  to  $100,000. 

Refiners'  Oil  Co.,  Dayton,  $100,000 
to  $400,000. 

Wellston   Iron   Furnace    Co.,    Well- 

Russ  Co.,  Cleveland,  $1,500  to  $300.- 
000. 

Le  Montree  Manufacturing  Co.,  Cin- 
cinnati, $10,000  to  $20,000. 

Krumroy  Construction  Co.,  Akron; 
$10,000  to  $20,000. 

Republic  Brass  Co.,  Cleveland; 
$25,000  to  $160,000. 

Ohio  Casket  Company,  Columbus; 
$30,000  to  $60,000. 

Daily  News  Printing  Co.,  Canton; 
$50,000  to  $175,000. 

American    National   Fire    Insurance 
Co.,  Columbus,  $350,000  to  $500,000. 
-    Long  &  Allstatter    Co.,     Hamilton, 
$200,000  to  $800,000. 

Lithuanian  Societies  Hall  Co.,  Cleve- 
land, $10,000  to  $20,000. 

•Panadoma  Lumber  and  Supply  Co.. 
Dayton,  $50,000  to  $75,000. 

S.  A.  Mullikin  Co.,  Marietta,  $50,- 
000  to  $100,000. 

Cincinnati  Rubber  Manufacturing 
Co.,  Norwood,  $250,000  to  $600,000. 
Common. 

Cincinnati  Rubber  Manufacturing 
Co.,  Norwood,  $500,000  to  $750,000. 
Preferred. 

George  Ast  Cani?  Co.,  Cincinnati. 
$10,000  to  $50,000. 

Producers*  Milk  Co.,  Cleveland.  $10.- 
000  to  $13,000. 

Decreases 

-  Atlantic  Foundry  Co.,  Cleveland ; 
$150,000  to  $1500. 

Ohio  Electric  Car  Co.,  Toledo;  $500.- 
000  to  $50,000. 

Columbus,  New  Albany  &  Johns- 
town Traction*  Co.,  $600,000  to  $575,- 
000. 

Hartman-Franz  Co.,  Dayton,  $100,000 
to  $30,000. 

St  Clair  Manufacturing  Co.,  Dayton, 
$60,000  to  $14,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1607— In  the  Matter  of  the  Application  of  The  Hocking  Valley 
Railway  Company  for  Consent  and  Authority  to  Issue  and  Dis- 
pose of  General  Mortgage  Bonds.  Order  on  Supplemental  Appli- 
cation for  Authority  to  Issue  and  Sell  $7,500,000  Five- Year  Six 
Per  Cent  Secured  Gold  Notes  and  to  Pledge  as  Security  Therefor 
$9,600,000  General  Mortgage  Bonds. 


(Dated   February   24,    1919.) 

This  date,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  application  filed  herein  February  21, 
1919,  by  The  Hocking  Valley  Railway  Company  (a  corporation  or- 
ganized and  existing  under  the  laws  of  Ohio) ,  supplemental  to  its 
application,  filed  herein  January  25,  1919,  asking  the  consent,  au- 
thority and  permission  of  this  commission  to  issue  and  sell  $7,- 
500,000,  face  amount,  of  its  five-year  six  percent  secured  gold  notes 
due  March  1,  1924,  to  be  dated  and  to  bear  interest  from  March  1, 
1919,  said  notes  to  be  issued  under  a  trust  agreement,  dated  March 
1, 1919,  substantially  in  the  form  of  the  draft,  marked  Exhibit  "A," 
attached  to  and  made  a  part  of  said  supplemental  application,  and 
said  railway  company  having  thereupon  requested  that  this  com- 
mission, by  order  duly  made,  consent  to,  authorize  and  permit  the 
issue  and  sale,  for  the  purposes,  upon  the  terms  and  otherwise  as 
hereinafter  set  forth,  of  its  five-year  six  percent  secured  gold  notes 
due  March  1, 1924,  to  said  aggregate  face  amount  of  $7,500,000,  and 
the  pledge  to  secure  said  notes  of  $9,600,000  face  amount,  of  the 
six  percent  general  mortgage  bonds,  series  "A,"  of  said  applicant, 
being  part  of  the  $9,783,000  face  amount  of  said  bonds  referred  to  in 
the  order  of  this  commission,  duly  made  and  entered  herein  on  the 
27th  day  of  January,  1919: 

Now,  therefore,  said  supplemental  application  having  been  duly 
considered,  and  the  same  being  in  due  form  and  sufficient  in  law, 
the  Public  Utilities  Commission  of  Ohio  finds  that  the  issue  of  said 
notes  and  the  money  to  be  procured  thereby  are  reasonably  required 
and  necessary  for  the  lawful  purposes  of  said  railway  company  here- 
inafter specified,  and  it  is  therefore. 

Ordered,  That  this  commission  hereby  consents  to,  authorizes 
and  permits  The  Hocking  Valley  Railway  Company  to  issue  and 
sell,  for  money  only,  $7,500,000  face  amount  of  its  five-year  six  per- 
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cent  secured  gold  notes  due  March  1,  1924,  said  notes  to  be  dated 
March  1,  1919,  to  be  payable  March  1,  1924,  to  bear  interest  from 
March  1,  1919,  at  the  rate  of  six  per  cent  per  annum,  payable  semi- 
annually September  1  and  March  1  in  each  year,  to  be  redeemable, 
as  a  whole  but  not  in  part,  at  the  option  of  the  railway  company,  on 
March  1,  1921,  or  any  subsequent  interest  date,  at  a  premium  of 
one  percent  and  accrued  interest,  on  sixty  days'  notice,  to  be  secured 
by  pledge  under  the  trust  agreement,  exhibit  "A"  to  said  supple- 
mental application,  as  the  same  may  be  executed,  of  $9,600,000,  face 
amount,  of  the  six  percent  general  mortgage  bonds,  series  "A"  of 
said  railway  company,  and  to  be  substantially  in  the  form  in  said 
trust  agreement  set  forth ;  and  it  is  further 

Ordered,  That  this  commission  hereby  consents  to,  authorizes 
and  permits  the  issue,  and  the  pledge  under  said  trust  agreement, 
as  the  same  maybe  executed,  and  on  the  terms  and  conditions 
thereof,  of  $9,600,000  face  amount  of  said  six  percent  general  mort- 
gage bonds  series  "A"  of  said  railway  company,  to  be  issued  under 
and  secured  by  its  general  mortgage  to  the  Equitable  Trust  Com- 
pany of  New  York,  as  trustee,  dated  January  1,  1919;  and  it  is 
further 

Ordered,  That  said  notes  be  issued,  so  far  as  necessary  there- 
for, to  provide  funds  for  the  payment  of  $5,000,000,  face  amount 
of  the  six  percent  coupon  gold  notes  of  said  railway  company,  dated 
September  1, 1917,  payable  November  1,  1918,  and  extended,  except 
as  stated  in  said  supplemental  application,  to  mature  March  1, 1919, 
said  six  percent  coupon  gold  notes  being  the  notes  referred  to  in  the 
application  of  said  railway  company  to  this  commission,  dated 
August  28,  1917,  and  authorized  to  be  issued  by  order  of  this  com- 
mission dated  September  10,  1917 ;  and  it  is  further 

Ordered,  That  the  proceeds  of  the  residue  of  said  $7,500,000 
of  notes  be  covered  into  the  treasury  of  said  railway  company  in  re- 
imbursement pro  tanto  for  the  unreimbursed  expenditures  of  said 
railway  company  for  capital  purposes  set  forth  in  detail  in  Sched- 
ules C-l  and  C-2  to  said  application  to  this  commission,  filed  herein 
January  25,  1919;  and  it  is  further 

Ordered,  That  all  said  notes  may  forthwith,  upon  the  issue 
thereof,  be  sold  by  said  railway  company  for  money  only,  at  the 
highest  price  obtainable  but  for  not  less  than  ninety-six  percent 
of  the  face  amount  thereof,  with  an  adjustment  of  interest  as  of 
February  28, 1919,  said  railway  company  also  to  be  at  liberty  to  re- 
imburse the  bankers  purchasing  said  notes  for  the  fees  and  ex- 
penses of  their  counsel,  all  pursuant  to  the  terms  as  set  forth  in 
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said  supplemental  application  of  the  contract  of  said  railway  com* 
pany  with  bankers ;  and  it  is  further 

Ordered,  That  said  railway  company,  upon  the  sale  of  said 
notes,  or  any  part  thereof,  make  verified  report  to  this  commission 
of  the  fact  of  such  sale,  the  terms  and  conditions  thereof  and  the 
amount  realized  therefrom,  and  at  the  termination  of  each  period  of 
six  months  from  the  date  of  this  order,  the  disposition  and  use 
made  of  the  proceeds  of  said  notes,  such  reports  to  be  made  until  all 
of  said  notes  have  been  issued  and  disposed  of  and  all  the  proceeds 
thereof  expended,  pursuant  to  this  order,  and  it  i§  further 

Ordered,  That  the  authority  conferred  by  this  order  is  without 
prejudice  to  the  authority  conferred  by  the  order  of  this  commission 
herein  dated  January  27,  1919. 


No.  1605— In  the  Matter  of  the  Application  of  The  Youngstown  Mu- 
nicipal Railway  Company  for  Authority  to  Issue  and  Sell  Stock. 
Prayer  Granted. 


(Dated  February  21,  1919.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application,  as  amended,  of  The  Youngs- 
town Municipal  Railway  Company,  (a  corporation  organized  under 
the  laws  of  Ohio  for  the  more  particular  purpose  of  carrying  on  the 
operations  of  the  street  railway  system  in  the  city  of  Youngstown, 
Ohio,  pursuant  to  a  certain  plan  by  which  the  Mahoning  and  She- 
nango  Railway  &  Light  Company  transfers  to  the  applicant  the 
operation  of  said  system,  and  to  better  enable  the  said  Mahoning 
and  Shenango  Railway  &  Light  Company  to  carry  out  the  provisions 
of  a  certain  "service-at-cost"  contract  subsisting  between  the  said 
city  of  Youngstown,  Ohio  and  the  said  Mahoning  and  Shenango 
Railway  &  Light  Company),  asking  the  consent  and  authority  of 
this  commission  to  issue  and  sell  common  capital  stock  of  the  total 
par  value  of  four  hundred  and  seventy-five  thousand  dollars,  the 
proceeds  thereof  to  be  used  (1)  to  purchase  and  maintain  a  certain 
inventory  of  supplies,  repair  parts  and  materials  necessary  to  be 
held  by  the  operator  of  a  street  railway  system,  and  (2)  to  create 
a  working  capital  out  of  which  to  provide  a  stabilizing  fund,  as  i$ 
required  in  said  service-at-cost  franchise,  and  to  meet  other  proper 
and  necessary  expenditures  until  such  time  as  the  operations  of  the 
company  would  return  net  revenues  sufficient  to  meet  such  require- 


628  Department  Reports 

ments,  when  the  working  capital  so  required  could  be  provided  for 
from  net  earnings. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  to  enable  said  The  Youngstown  Municipal  Railway 
Company,  the  said  Mahoning  and  Shenango  Railway  &  Light  Com- 
pany and  the  said  city  of  Youngstown,  Ohio,  to  carry  out  their 
said  plan  of  furnishing  street  railway  service  in  said  municipality 
at  cost,  the  commission  finds  that  the  issue  of  applicant's  said  capi- 
tal stock  is  reasonably  required,  and  the  money  to  be  procured 
thereby  necessary  for  the  construction,  completion,  extension  and 
improvement  of  applicant's  facilities,  the  maintenance  and  im- 
provement of  its  service,  and  the  carrying  out  of  said  plan  for  the 
furnishing  of  street  railway  service  in  the  city  of  Youngstown, 
Ohio,  at  cost,  and  is  satisfied  that  consent  and  authority  for  the  is- 
sue and  disposition  of  said  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Ybungstown  Municipal  Railway  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  total  par  value  of  four  hundred  and  seventy-five  thou- 
sand dollars  ($475,000.00),  and  that  said  capital  stock  be  sold  for 
the  highest  price  obtainable,  but  for  not  less  than  the  par  value 
thereof.    It  is  further 

Ordered  ,  That  the  proceeds  arising  from  the  sale  of  said 
capital  stock  be  devoted  to  and  used  for  the  following  purposes,  and 
no  others,  to-wit: 

(a)  The  purchase  and  maintenance  of  a  certain  inventory 
of  supplies,  repair  parts  and  materials,  of  the  value  of  $275,- 
000.00,  necessary  to  be  in  the  hands  of  the  corporation  prose- 
cuting the  operation  of  the  street  railway  property  in  the  City 
of  Youngstown,  Ohio,  which  supplies  are  now  owned  and  held 
by  the  Mahoning  and  Shenango  Railway  &  Light  Company. 

(b)  The  creation  of  a  working  capital,  to  provide : 

I.  A  "stabilizing  fund"  of  $100,000.00,  as  is  required 

in  said  service-at-cost  franchise ;  and 

II.  A  fund  of  $100,000.00  to  meet  other  proper  and  ne- 

cessary expenditures  until  such  time  as  the  oper- 
ations of  the  applicant  shall  return  net  earnings 
sufficient  to  meet  such  requirements,  when  the 
working  capital  so  required  shall  be  provided 
from  the  applicant's  net  earnings. 

• 

It  is  further 

Ordered,  That,  when  and  as  the  applicant's  operations  shall 
permit  of  the  release  of  said  working  capital  provided  in  Section 


4  Public  Utilities  Commission  629 

B-ll  of  the  next  preceding  paragraph  of  this  order,  and  not  later 
than  ten  years  from  the  date  of  this  order,  the  applicant  shall,  from 
its  net  earnings,  begin  to  set  aside  a  fund  which,  with  its  accumu- 
lations, shall,  within  the  succeeding  period  of  fifteen  years,  equal 
the  sum  of  $100,000.00,  said  fund,  thereupon,  to  be  used  to  redeem 
applicant's  common  capital  stick  of  the  par  value  of  $100,000.00,  or 
to  pay  for  net  additions  in  such  amount  to  its  capital  investment, 
and  any  additions  so  provided,  at  the  cost  of  $100,000.00,  shall  not 
be  subject  to  future  capitalization  by  the  applicant.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the  ex- 
penditure of  the  proceeds  thereof  pursuant  to  the  terms  and  condi- 
tions of  this  order,  and,  hereafter  as  the  restoration  of  said  $100,- 
000.00  working  capital  provided  in  Section  B-ll  of  the  second  pre* 
ceding  paragraph  of  this  order,  is  begun,  and,  at  intervals  of  one 
year  thereafter,  report  the  progress  of  the  accumulation  and  dis- 
position of  said  fund  as  hereinbefore  prescribed. 


No.  1547 — In  the  Matter  of  the  Application  of  Wheeling  Traction 
Company,  a  Corporation,  and  The  Steubenville  Railway  Company, 
a  Corporation,  for  Approval,  Under  Section  614-60  of  the  Gen- 
eral Code  of  Ohio,  of  an  Operating  Agreement  Between  said  Com- 
panies.   Dismissed. 


(Dated  February  14,  1919.) 

This  matter  coming  on  for  consideration  upon  the  joint  appli- 
cation of  the  Wheeling  Traction  Company  and  The  Steubenville 
Railway  Company,  asking  such  consent  and  authority  of  this  com- 
mission as  may  be  necessary  to  enable  them  to  enter  into  and  carry 
out  a  certain  contract,  or  articles  of  agreement,  providing  for  the 
operation  by  the  said  Wheeling  Traction  Company,  of  all  the  prop- 
erty of  said  The  Steubenville  Railway  Company,  and  it  appearing 
that  the  property  and  businesses  of  the  applicants  consist  wholly 
of  street  and,  or,  interurban  railway  property  and  operations,  the 
commission  finds  that  it  has  no  jurisdiction  in  the  premises.  It  is, 
therefore, 

Ordered,   That  said  application  be,  and  hereby  it  is  dismissed. 
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No.  1613 — In  the  Matter  of  the  Application  of  The  Cincinnati  Gas  & 
Electric  Company  for  Authority  to  Issue  and  Sell  $523,000.00  of 
Bonds.   Prayer  Granted. 


(Dated  February  11,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard,  upon  the  application  of  The 
Cincinnati  Gas  &  Electric  Company,  (a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Ohio,  all  of  whose  property 
—excepting  only  so  much  as  was  necessary  to  preserve  its  corporate 
existence — has  been  demised,  by  lease,  to  The  Union  Gas  &  Electric 
Company) ,  asking  the  consent  and  authority  of  this  commission  to 
issue  and  sell  first  mortgage,  five  percent,  forty  year,  sinking  fund 
gold  bonds  of  the  principal  sum  of  five  hundred  and  twenty-three 
thousand  dollars,  the  proceeds  to  be  applied  toward  the  payment 
of  the  cost,  in  excess  of  previous  estimates,  of  completing  the  new 
electrical  generating  station  now  being  constructed  and  equipped 
by  the  applicant  at  Cincinnati,  Ohio. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  cost  of  completing  a  new  central  electrical 
generating  station,  now  in  course  of  construction  at  Cincinnati 
by  the  applicant,  will  exceed  the  previous  estimates  submitted 
to  this  commission  by  approximately  the  sum  of  $479,227.00 ; 

(2)  That  the  issue  of  applicant's  said  first  mortgage  bonds 
is  reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities  in  the  payment  of  such  excess  cost 
of  completing  said  generating  plant,  and 

(3)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  it  will 
be  impossible  to  dispose  of  said  bonds  at  or  near  par  and  a 
price  of  90.6  appears  to  be  the  best  terms  upon  which  said 
bonds  may  now  be  disposed  of. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cincinnati  Gas  &  Electric  Company  be, 
and  hereby  it  is  authorized  to  issue  its  first  mortgage,  five  percent 
forty  year,  sinking  fund  gold  bonds  of  the  principal  sum  of  five  hun- 
dred and  twenty-three  thousand  dollars  ($523,000.00),  and  that  said 
bonds  be  sold  for  the  highest  price  obtainable  but  for  not  less  than 
ninety  and  six-tenths  (90.6)percentum  of  the  par  value  thereof.  It 
is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
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be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  applied  toward  the  payment  of  the  cost,  in  excess 
of  the  estimates  previously  submitted  to  this  commission,  of  com- 
pleting the  construction  and  equipment  of  the  new  electrical  gener- 
ating station  at  Cincinnati,  Ohio,  such  excess  being  now  estimated 
at  the  sum  of  $479,227.00,  and  used  for  no  other  purpose  what- 
soever.  It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds  and,  in  reasonable  detail,  the  expenditure  of  the  proceeds 
thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  1546— In  the  Matter  of  the  Application  of  Wheeling  Traction 
Company,  a  Corporation,  and  Steubenville  &  Wheeling  Traction 
Company,  a  Corporation,  for  Approval,  Under  Section  614-80  of 
the  General  Code  of  Ohio,  of  an  Operating  Agreement  Between 
said  Companies.    Dismissed. 


(Dated  February  14,  1919.) 

This  matter  coming  on  for  consideration  upon  the  joint  appli- 
cation of  the  Wheeling  Traction  Company  and  the  Steubenville  & 
Wheeling  Traction  Company,  asking  such  consent  and  authority  of 
this  commission  as  may  be  necessary  to  enable  them  to  enter  into 
and  carry  out  a  certain  contract,  or  articles  of  agreement,  providing 
for  the  operation  by  the  said  Wheeling  Traction  Company,  of  all 
the  property  of  the  said  Steubenville  &  Wheeling  Traction  Com- 
pany, and  it  appearing  that  the  property  and  businesses  of  the  ap- 
plicants consist  wholly  of  street  and  interurban  railway  property 
and  operations,  the  commission  finds  that  it  has  no  jurisdiction  in 
the  premises.    It  is,  therefore, 

Ordered,    That  said  application  be,  and  hereby  it  is  dismissed. 


ATTORNEY  GENERAL 


In  a  Criminal  Case  Before  a  Justice  of  the  Peace,  Wherein  the 
State  Charges  a  Sale  of  Unwholesome  and  Adulterated  Food, 
Contrary  to  Section  12760  General  Code,  the  Defendant  is  En- 
titled as  of  Right  to  a  Trial  by  Jury. 


No.  33 — (Opinion  Dated  February  7,  1919.) 

Hon.  Tom  A.  Jenkins,  Prosecuting  Attorney,  Ironton,  Ohio. 

Dear  Sir:  Your  letter  of  January  31,  1919,  relative  to  the 
case  of  State  of  Ohio  vs.  Durstein,  is  at  hand.  The  question  con- 
tained therein  may  be  put  thus: 

In  a  criminal  case  before  a  justice  of  the  peace,  wherein  the 
charge  is  the  sale  of  unwholesome  and  adulterated  food,  contrary 
to  the  provision  of  Section  12760  6.  C,  is  the  defendant  entitled 
'to  a  trial  by  jury? 

Section  12760  G.  C.  says : 

'Whoever  sells,  offers  for  sale  or  has  in  possession  with 
intent  to  sell,  diseased,  corrupted,  adulterated  or  unwholesome 
provisions  without  making  the  condition  thereof  known  to  the 
buyer,  shall  be  fined  not  more  than  fifty  dollars  or  imprisoned 
twenty  days,  or  both.1 


» 


It  will  be  noted  that  the  penalty  prescribed  by  this  section  may 
be  that  of  imprisonment. 

Under  this  circumstance,  the  right  of  the  defendant  to  a  trial 
by  jury  is  assured  by  both  constitutional  and  statutory  provisions. 

Sections  5  and  10  of  Article  I  of  the  Constitution  of  Ohio  say : 

"Sec.  5.  The  right  of  trial  by  jury  shall  be  inviolate,  ex- 
cept that,  in  civil  cases,  laws  may  be  passed  to  authorize  the 
rendering  of  a  verdict  by  the  concurrence  of  not  less  than 
three-fourths  of  the  jury." 

"Sec.  10.  Except  in  cases  of  impeachment,  cases  arising 
in  the  army  and  navy,  or  in  the  militia  when  in  actual  service 
in  time  of  war  or  public  danger,  and  cases  involving  offenses 
for  which  the  penalty  provided  is  less  than  imprisonment  in 
the  penitentiary,  no  person  shall  be  held  to  answer  for  a  capi- 
tal, or  otherwise  infamous  crime,  unless  on  presentment  or 
indictment  of  a  grand  jury ;  and  the  number  of  persons  neces- 
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sary  to  constitute  such  grand  jury  and  the  number  thereof 
necessary  to  concur  in  finding  such  indictment  shall  be  de- 
termined by  law.  In  any  trial,  in  any  court,  the  party  ac- 
cused shall  be  allowed  to  appear  and  defend  in  person  and 
with  counsel ;  to  demand  the  nature  and  cause  of  the  accusa- 
tion against  him,  and  to  have  a  copy  thereof ;  to  meet  the  wit- 
ness face  to  face,  and  to  have  compulsory  process  to  procure 
the  attendance  of  witnesses  in  his  behalf,  and  a  speedy  public 
trial  by  an  impartial  jury  of  the  county  in  which  the  offense 
is  alleged  to  have  been  committed ;  but  provision  may  be  made 
by  law  for  the  taking  of  the  deposition  by  the  accused  or  by 
the  state,  to  be  used  for  or  against  the  accused,  of  any  witness 
whose  attendance  can  not  be  had  at  the  trial,  always  securing 
to  the  accused  means  and  the  opportunity  to  be  present  in 
person  and  with  counsel  at  the  taking  of  such  deposition,  and 
to  examine  the  witness  face  to  face  as  fully  and  in  the  same 
manner  as  if  in  court.  No  person  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself ;  but  his  failure 
to  testify  may  be  considered  by  the  court  and  jury  and  may 
be  made  the  subject  of  comment  by  counsel.  No  person  shall 
be  twice  put  in  jeopardy  for  the  same  offense." 

That  sections  5  and  10,  supra,  were  intended  to  guarantee  the 
right  of  trial  by  jury  as  it  existed  under  the  Constitution  of  1802 
and  at  common  law,  is  the  interpretation  many  times  given  by  our 
courts. 

Work  vs.  State,  2  O.  S.  296. 
Inwood  vs.  State,  42  O.  S.  186. 
Ames  vs.  State,  11  0.  N.  P.  (N.S.)  385. 
Terry  vs.  State,  3  O.  C.  C.  (N.S.)  593. 

Accordingly,  statutes  which  authorize  a  penalty  by  fine  only, 
upon  a  summary  conviction  under  a  police  regulation,  are  not  in 
conflict  with  either  of  said  constitutional  provisions,  even  though 
imprisonment,  as  a  means  of  enforcing  the  payment  of  the  fine,  is 
authorized. 

Inwood  vs.  State,  cited  supra. 

Section  13432  G.  C.  says: 

"In  prosecutions  before  a  justice,  police  judge  or  mayor, 
when  imprisonment  is  a  part  of  the  punishment,  if  a  trial  by 
jury  is  not  waived,  the  magistrate,  not  less  than  three  days 
nor  more  than  five  days  before  the  time  fixed  for  trial,  shall 
certify  to  the  clerk  of  the  court  of  common  pleas  of  the  county 
that  such  prosecution  is  pending  before  him." 

In  the  case  of  Simmons  vs.  State,  75  O.  S.  346,  the  court,  con- 
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staling  Section  13432  G.  C,  held  that  the  waiver  of  a  jury  under 
said  section  must  clearly  and  affirmatively  appear  upon  the  record, 
and  such  waiver  can  not  be  assumed  or  implied  by  a  reviewing 
court,  from  the  silence  of  the  defendant  or  from  his  mere  failure 
to  demand  a  jury. 

You  are  therefore  advised  that  in  a  criminal  case  before  a 
justice  of  the  peace,  wherein  the  state  charges  a  sale  of  unwhole- 
some and  adulterated  food  contrary  to  section  12760  G.  C,  the  de- 
fendant is  entitled,  as  of  right,  to  a  trial  by  jury. 


No  Fees  or  Costs  of  any  Character  are  to  be  Charged  or  Collected 
From  any  Source  on  Account  of  Proceedings  Under  the  Mother's 
Pension  Act  Prior  to  the  Filing  of  a  Motion  to  Set  Aside  or  Va- 
cate or  Modify  the  Judgment  of  Allowance.  Fees  are  Chargeable 
for  Filing  the  Motion  Provided  for  in  Section  1683-8  General 
Code,  for  Issuing  and  Serving  Process  for  Compelling  the  At- 
tendance of  Witnesses,  to  Witnesses  for  Attending  Under  Sub- 
poena and  for  Making  the  New  Order  of  Which  Section  1683-8 
General  Code  Speaks. 


No.  36— (Opinion  Dated  February  8,  1919.) 

Hon.  D.  W.  Younker,  Probate  Judge,  Greenville,  O. 

Dear  Sir:  The  receipt  of  your  letter  of  December  14,  1918, 
addressed  to  my  predecessor  in  office,  Hon.  Joseph  McGhee,  and  by 
him  turned  over  to  me  for  reply,  is  acknowledged. 

Your  letter  reads  as  follows: 

"The  General  Code,  sections  1683-2  et  al.,  providing  for 
mothers'  pensions,  makes  no  provision  for  the  payment  of  any 
costs  in  regard  to  these  matters. 

Is  it  right  and  proper  to  assess  the  costs  for  performing 
the  clerical  work  under  the  general  statute,  applicable  to  the 
assessment  of  costs  in  the  Court  of  Common  Pleas  ?  That  is, 
so  much  for  filing  each  paper,  and  so  much  for  issuing  each 
writ  or  order.  Or  is  the  clerk  expected  to  perform  all  of  these 
duties  without  making  any  charge  whatever  ?" 

The  question  of  what  costs  are  chargeable  under  the  so-called 
mothers9  pension  act  (Sees.  1688-2  to  1683-9,  inc.,  G.  C.)  has  al- 
ready been  the  subject  of  opinion  by  the.  Attorney  General. 

In  Opinion  No.  1063,  directed  to  The  Bureau  of  Inspection  and 
Supervision  of  Public  Offices,  Columbus,  Ohio,  and  under  date  of 
July  20,  1914,  the  Attorney  General  said: 
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"*  *  *  *  I  am  of  the  opinion  that  no  fees  or  costs  of 
any  character  whatever  are  to  be  charged  or  collected  from 
any  source  on  account  of  'proceedings'  under  the  mothers' 
pension  act  prior  to  the  filing  of  a  motion  to  set  aside  or  vacate 
or  modify  the  judgment  of  allowance." 

1914  Atty.  Gen.  Rep.,  Vol.  I,  p.  1012. 

Said  opinion  further  held  (p.  1013)  : 

"In  my  opinion,  fees  are  chargeable  for  filing  the  motion 
provided  for  in  section  1683-8,  for  issuing  and  serving  pro- 
cesses, for  compelling  the  attendance  of  witnesses,  to  wit- 
nesses for  attending  under  subpoena  and  for  making  the  'new 
order'  of  which  section  1683-8  speaks;  and  as  already  in- 
dicated, the  precise  fees  chargeable  in  the  given  instance  are 
to  be  determined  by  reference  to  the  statutes  regulating  fee 
bills,  in  the  court  which  happens,  at  the  time,  to  be  exercising 
juvenile  jurisdiction." 

With  the  conclusions  just  above  quoted,  I  find  myself  in  agree- 
ment. With  some  of  the  reasons  adduced  in  said  opinion  in  sup- 
port of  those  conclusions,  I  am  not,  however,  entirely  satisfied.  In 
particular,  I  am  not  inclined  to  attach  as  much  weight  as  the  opin- 
ion does  to  the  contention  that  fees  are  not  chargeable  if  and  when 
they  relate  to  services  rendered  for  the  public  and  not  for  private 
individuals.  Now  that  all  the  fees  and  costs,  collected  or  received 
by  a  probate  judge  and  the  other  public  officers  mentioned  in  sec- 
tion 2977  G.  C,  are  received  and  collected  as  public  moneys  for  the 
sole  use  of  the  treasury  of  the  county  in  which  said  officers  are 
elected,  the  distinction  recognized  in  said  opinion,  between  fees 
paid  by  the  person  for  whom  a  private  service  is  to  be  rendered  and 
fees  paid  out  of  the  public  treasury,  is  not,  in  my  judgment,  of 
much  help  in  answering  the  question  under  discussion.  The  sole 
inquiry,  in  a  case  of  this  kind,  is  this:  Is  there  a  statute  which 
authorizes  the  court  to  tax  costs? 

See  Farrier  vs.  Cairns,  5  Ohio  45,  48. 

Except  as  noted  in  the  opinion  above  referred  to,  I  find  no 
statute  bearing  on  this  question. 

With  the  slight  difference  above  noted,  I  am  in  full  accord 
with  the  opinion  of  the  former  attorney  general,  hereinbefore 
cited.  *  fill 
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Where  One  or  More  Villages  Join  to  Operate  a  Cemetery,  Each 
Municipality  Must  Raise  Its  Share  of  the  Costs  and  Damages  Per- 
taining to  the  Establishment  of  a  Cemetery,  There  Is  No 
Authority  Permitting  One  Corporation  to  Pay  the  Entire  Amount 
and  Collect  the  Proportionate  Share  From  the  Other.  This 
Opinion  Is  Not  a  Limitation  Upon  the  Power  of  the  Cemetery 
Trustees  to  Expend  Money  as  Provided  in  Section  4188,  General 
Code. 


No.  16—  (Opinion  Dated  January  31,  1919.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  Your  letter  of  January  21,  1919,  requesting  my 
opinion  upon  the  questions  embodied  in  the  following  statement  of 
facts,  was  duly  received. 

Statement  of  Facts 

"The  village  of  Northfield  and  Macedonia,  Ohio,  operate 
a  joint  cemetery  constituted  under  the  laws  of  this  state.  It 
becoming  necessary  to  secure  additional  ground  bordering 
upon  the  present  cemetery,  a  contract  has  been  entered  into, 
or  rather  consummated  by  condemnation  proceedings  in  court, 
for  additional  ground.  These  condemnation  proceedings  were 
finished  about  October  of  1918. 

In  the  regular  semi-annual  appropriation  ordinance  of  the 
village  of  Northfield,  which  is  the  larger  village  of  the  two,  for 
the  first  half  of  the  year  1919  an  amount  of  money  was  appro- 
priated by  the  village  council  from  the  public  service  fund  with 
which  to  pay  for  the  newly  acquired  property.  It  was  the  in- 
tention of  the  village  to  pay  this  amount  in  full  from  the  pub- 
lic service  fund,  as  stated  of  the  village  of  Northfield,  and  then 
said  village  was  to  bill  the  village  of  Macedonia  its  proportion- 
ate share  of  the  cost,  and  upon  the  collection  of  said  claim,  the 
amount  collected  would  reimburse  and  replenish  the  public 
service  fund  of  the  village  of  Northfield. 

The  question  was,  is  such  appropriation  from  the  public 
service  fund  legal  and  regular? 

Question  2:  Is  it  proper  that  the  village  of  Northfield 
pay  the  entire  amount  and  then  collect  the  Macedonia  portion, 
or  should  each  village  directly  pay  its  proper  portion  ?" 

The  establishment  and  management  of  union  cemeteries  by  two 
or  more  municipal  corporations  is  specially  provided  for  by  Sections 
4183  et  seq.  G.  C. 

By  virtue  of  Section  4183  G.  C. : 
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"The  councils  of  two  or  more  municipal  corporations,  or 
of  such  corporation  or  corporations,  and  the  trustees  of  a  town- 
ship or  townships,  when  conveniently  located  for  that  pur- 
pose, may  unite  in  the  establishment  and  management  of  a 
cemetery,  by  the  purchase  or  appropriation  of  land  therefor, 
not  exceeding  in  extent  one  hundred  acres,  to  be  paid  for  as 
hereinafter  provided" 

It  is  then  provided  that  when  an  appropriation  of  land  for  such 
purposes  becomes  necessary,  it  must  be  made  by  the  municipality 
having  the  largest  number  of  inhabitants  at  the  last  federal  census ; 
and  that  "in  making  the  appropriation9'  it  acts  for  itself  and  the 
other  municipality  uniting  with  it. 

The  expense  of  the  appropriation  and  the  damages  awarded  are 
provided  for  by  Section  4188  G.  C,  which  reads  as  follows : 

"The  expense  of  the  purchase,  or  of  the  proceedings  in 
case  of  appropriation,  and  the  damages  awarded,  or  both, 
shall  be  borne  by  the  corporations  and  townships  in  propor- 
tion to  the  property  of  each  on  the  duplicate,  for  taxation. 
The  amount  of  bonds  issued  by  each  in  any  case,  for  such 
cemetery  purposes,  shall  be  in  the  same  proportion,  and  the 
percentage  of  taxation  for  all  such  cemetery  purposes  shall 
be  the  same  in  the  corporations  and  townships,  but  moneys  in 
the  hands  of  the  trustees  of  the  cemetery,  derived  from  any 
source,  not  needed  to  keep  in  order  or  embellish  the  grounds, 
by  resolution  of  the  council  and  trustees  of  the  municipalities 
and  townships  interested,  may  be  applied  to  the  expenses  of 
purchase,  or  appropriation  and  damages  awarded,  or  both,  in 
securing  additional  lands  for  the  cemetery." 

It  is  then  provided  in  4189  G  C  that  the  cemetery  so  owned  in 
common  shall  be  under  the  control  and  management  of  the  munici- 
pal councils,  and  that  the  authority  over  it  and  their  duties  in  re- 
lation thereto  shall  be  the  same  as  where  the  cemetery  is  the  ex- 
clusive property  of  a  single  corporation,  and  authority  is  conferred 
by  section  4190  G.  C.  to  pass  and  enforce  all  ordinances  necessary 
to  carry  into  effect  the  provisions  contained  to  the  statutes  relating 
to  such  cemeteries. 

Provision  is  then  made  for  joint  meetings  and  the  purpose 

thereof  by  Sections  4192  and  4193  G.  C.,  as  follows : 

"Sec.  4192.  In  case  of  a  union  for  cemetery  purposes  be- 
tween a  municipal  corporation  and  a  township,  the  council  of 
the  corporation  and  the  trustees  of  the  township  shall  have  a 
joint  meeting  at  the  council  chamber  of  the  corporation,  on  the 
day  of  the  first  regular  meeting  of  the  council  in  the  month  of 
May  of  each  year,  for  the  purpose  of  determining  the  rate  of 
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tax  to  be  levied  upon  the  taxable  property  of  the  corporation 
and  the  township  for  the  purposes  herein  required.  Upon  the 
passage  of  a  joint  resolution  by  a  majority  of  the  members  of 
the  council  and  the  trustees,  fixing  the  rate  of  taxation,  the 
clerk  of  the  corporation  shall  certify  such  rate  to  the  auditor 
of  the  county  for  assessment  and  collection.  If  there  is  more 
than  one  municipal  corporation  or  township  united  for  such 
purposes,  the  councils  and  trustees  of  the  townships  shall  be- 
come such  joint  body  with  the  same  powers  as  if  there  had  been 
one  such  corporation  and  township,  and  the  clerk  of  the  corpor- 
ation containing  the  greatest  number  of  inhabitants  shall  cer- 
tify to  the  auditor  as  above  provided,  the  rate  of  taxation." 

"Sec.  4193.  The  trustees  of  such  township  or  townships, 
or  the  council  or  councils  of  such  municipal  corporation  or  cor- 
porations may  at  any  time  call  a  joint  meeting  of  the  council 
or  councils  and  the  trustees  of  the  township  or  townships,  on  a 
reasonable  notice  given  by  either,  for  the  purpose  of  making 
joint  rules  and  regulations  for  the  government  of  the  cemetery, 
or  changing  them,  and  making  such  orders  as  may  be  found 
necessary  for  the  application  of  moneys  arising  from  the  sale 
of  lots,  taxes  or  otherwise." 

At  any  such  joint  meeting  provided  for  by  Sections  4192  and 
4193  G.  C,  and  under  the  express  authority  of  Section  4193-1  G.  C, 
a  board  of  cemetery  trustees  consisting  of  three  members  may  be 
elected,  of  which  one  or  more  must  be  members  of  each  of  the 
municipal  councils  represented  at  the  meeting.  The  board  of  trustees 
so  elected  is  clothed  with  all  the  powers  and  must  perform  all  the 
duties  exercised  and  performed  by  directors  of  public  service  of 
municipalities  under  Sections  4161  to  4168  inclusive  of  the  General 
Code. 

The  only  section  of  the  group  of  statutes  specially  applicable  to 
union  cemeteries  which  expressly,  and  in  terms,  makes  provision 
for  the  payment  of  the  expenses  of  appropriation  proceedings  and 
the  damages  awarded,  is  section  4188  G.  C.  quoted  above. 

The  provisions  of  that  section  that  the  expense  of  the  appro- 
priation and  the  damages  awarded  shall  be  borne  by  the  municipali- 
ties "in  proportion  to  the  property  of  each"  on  the  duplicate  for 
taxation,  that  the  amount  of  bonds  issued  "by  each"  municipality 
shall  be  in  the  "same  proportion,"  and  that  the  "percentage  of  taxa- 
tion for  all  such  cemetery  purposes  shall  be  the  same  in  the  cor- 
porations," in  my  opinion,  clearly  indicate  and  impose  the  duty  upon 
each  municipality  to  raise  its  own  proper  share  of  the  total  amount. 
There  is  certainly  no  authority  in  this  or  any  other  statute  spe- 
cially applicable  to  such  cemeteries  empowering  one  of  the  munici- 
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palities  to  raise  the  whole  amount,  and  then  render  an  account  to 
and  collect  from  the  other  municipality  its  proportionate  share,  and 
I  can  find  no  general  statute  or  court  decision  authorizing  any  such 
transaction.  I  am  of  opinion,  therefore,  that  the  village  of  North- 
field  had  no  authority  to  pay  the  entire  amount  of  the  expense  of 
the  appropriation  proceedings  and  the  damages  awarded,  and  then 
collect  from  Macedonia  its  proportionate  share,  but,  on  the  con- 
trary, that  each  village  must  directly  provide  and  pay  its  own  por- 
tion of  the  total  amount.  Northfield  was  only  authorized  to  act 
for  Macedonia  in  "making  the  appropriation"  of  the  land,  and  not 
in  providing  for  and  paying  the  expenses  and  damages  referred  to. 
Nothing  herein  contained  is  intended  to  deny  the  right  to  apply 
money  in  the  hands  of  cemetery  trustees  to  the  payment  of  ex- 
penses and  damages  in  acquiring  additional  lands,  as  provided  in 
Section  4188  G.  C. 


SUPREME  COURT 


The  Hocking  Valley  Railway  Company  v.  The  Toledo  Terminal  Rail- 
road Company  et  al. 


Corporations — Railroads — Stockholders  in  Terminal  Company — 
Agreement  to  Prorate  Profits  and  Losses — Later  Contract  With 
Railroad  Purchasing  Stock — Stipulation  Against  Assuming 
Prior  Losses — Distribution  of  Surplus  Earnings— -To  Reimburse 
for  Prior  Deficits — Rights  of  New  Stockholding  Companies — Con- 
st uct  ion  and  Validity  of  Contracts  |. 


1.  Where  all  the  stockholders  of  a  corporation  join  in  a  contract  for 
the  sale  of  a  portion  of  the  stock  held  by  each  of  them,  which  contract 
provides  that  the  purchasers  of  the  stock  "are  in  no  way  to  assume  or 
pay  the  whole  or  any  part  of  any  unearned  interest  heretofore  due," 
which  unearned  interest  had  then  and  there  been  paid  and  discharged  by 
the  corporation  with  funds  contributed  by  the  stockholders  in  pursuance 
of  a  former  written  agreement  among  themselves,  the  application  of  the 
subsequent  surplus  earnings  of  the  corporation  to  the  payment  of  inter- 
est or  principal  of  certificates  of  indebtedness,  issued  to  the  stockholders 
for  money  contributed  by  them  to  pay  such  unearned  interest,  from  time 
to  time  prior  to  the  date  of  the  contract,  is  in  direct  violation  not  only  of 
the  spirit  but  of  the  letter  of  the  contract. 

2.  Where  such  contract  further  provides  that  all  the  earnings  of 
the  corporation  over  and  above  its  current  operating  expenses,  taxes,  etc., 
shall  be  credited  to  a  fund  for  the  payment  of  the  interest  on  its  bonded 
indebtedness,  unless  by  unanimous  vote  of  the  directors  of  the  corpora- 
tion the  same  or  any  part  thereof  shall  be  applied  towards  additions,  im- 
provements, betterments,  etc.,  the  surplus  earnings  cannot  be  diverted 
from  such  fund  to  the  repayment  of  money  contributed  by  the  stock- 
holders to  pay  such  unearned  interest  coming  due  prior  to  the  date  of  the 
contract,  or  to  the  payment  of  interest  on  certificates  of  indebtedness  is- 
sued to  evidence  such  contributions. 

3.  While  stockholders  of  a  corporation  cannot  by  any  agreement 
among  themselves  prejudice  the  rights  of  the  corporation,  creditors,  or 
other  stockholders,  or  divest  the  board  of  directors  of  authority  to  man- 
age and  control  corporate  affairs,  yet,  where  all  the  stockholders,  as  an 
inducement  to  the  purchase  of  a  part  of  the  stock  held  by  each  of  them, 
enter  into  a  contract,  which  in  terms  provides  that  the  purchasers  of 
stock  from  such  stockholders  "are  in  no  way  to  assume  or  pay  the  whole 
or  any  part  of  any  unearned  interest  heretofore  due/'  which  unearned  in- 
terest was  therefore  paid  by  the  corporation  with  money  contributed  by 
its  stockholders  m  proportion  to  the  amount  of  stock  held  by  each,  the 
corporation  cannot  he  used  by  the  contracting  parties  as  an  instrument 
or  excuse  to  avoid  the  terms  of  such  contract  or  defeat  performance  of 
the  same. 


No.  15867.— (Dated  December  10, 1918.) 

Error  to  the  Court  of  Appeals  of  Lucas  County. 
Prior  to  January  14, 1914,  the  entire  capital  stock  of  The  Toledo 
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Terminal  Railroad  Company  was  owned  by  seven  railroad  compa- 
nies entering  Toledo,  Ohio* 

On  the  date  above  named,  and  for  many  years  prior  thereto, 
this  company  had  an  outstanding  bonded  indebtedness  amounting 
to  $4,000,000,  bearing  interest  at  4Vfe  percent  per  annum,  payable 
annually,  secured  by  mortgage  held  by  The  Columbia-Knickerbocker 
Trust  Co.  of  New  York  as  trustees. 

On  the  4th  day  of  December,  1907,  these  seven  companies  en- 
tered into  a  contract  in  writing,  which  contained  among  others  the 
following  provisions : 

"Any  deficit  arising  from  the  conduct  of  the  business  by  the 
new  company  shall  be  borne  from  time  to  time  by  the  seven  com* 
panies  in  proportion  to  the  amount  of  stock  held  by  each ;  each  party 
to  contribute  from  month  to  month  its  proportion  of  such  deficit 
on  request  of  the  proper  officer  of  the  new  company. 

In  pursuance  of  this  agreement  the  seven  proprietary  compa- 
nies advanced  prior  to  January  14, 1914,  various  sums  necessary  to 
pay  the  unearned  interest  on  the  bonded  indebtedness  of  The  Ter- 
minal Railroad  Company,  which  sums  amounted  in  the  aggregate  to 
$1,035,000.  At  the  time  these  advances  were  made  The  Terminal 
Railroad  Company  issued  its  interest-bearing  certificates  of  indebt- 
edness to  the  seven  companies  in  proportion  to  the  amounts  ad- 
vanced by  each. 

On  the  14th  day  of  January,  1914,  The  Hocking  Valley  Rail- 
way Company  and  The  Toledo  &  Ohio  Central  Railway  Company 
entered  into  a  contract  in  writing  with  the  seven  railroad  companies 
owning  all  of  the  stock  of  The  Toledo  Terminal  Railroad  Company, 
by  the  terms  of  which  these  companies  transferred  and  assigned  to 
The  Hocking  Valley  Railway  Company  and  The  Toledo  &  Ohio  Cen- 
tral Railway  Company  a  part  of  the  stock  held  by  each  of  the  origi- 
nal proprietors,  the  contract  reciting  that : 

'The  consideration  for  the  transfer  of  stock  as  herein  provided 
to  The  Hocking  Valley  Railway  Company  and  The  Toledo  &  Ohio 
Central  Railway  Company  is  the  assumption  by  each  of  said  com- 
panies, separately,  to- wit,  the  Hocking  Valley  Railway  Company  and 
The  Toledo  &  Ohio  Central  Railway  Company,  of  their  proportion 
or  share  of  the  liability  for  deficiency  in  interest  charges  and  work- 
ins:  expenses  accruing  only  on  and  after  January  1, 1914,  in  the  oper- 
ation of  The  Toledo  Terminal  Railroad  Company/9 

The  further  agreement  was  written  into  this  contract: 

"It  is  now  understood  and  agreed,  severally  and  mutually  be- 
tween the  parties  hereto,  that  the  said  The  Hocking  Valley  Railway 
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Company  and  The  Toledo  &  Ohio  Central  Railroad  Company  are  in 
no  way  to  assume  or  pay  the  whole  or  any  part  of  any  unearned  in- 
terest heretofore  due ;  but  that  on  and  after  the  first  day  of  January, 
1914,  each  of  said  parties  hereto  severally  and  separately  assumes 
and  agrees  to  pay  its  proportion  of  any  deficiency  in  working  ex- 
penses or  interest  charges  based  on  the  separate  ownership  of  the 
capital  stock  of  said  The  Toledo  Terminal  Railroad  Company/' 
Article  III  of  this  agreement  reads  as  follows : 

" All  earnings  of  said  The  Toledo  Terminal  Railroad  Company, 
over  and  above  current  operating  expenses,  taxes,  etc.,  shall  be 
credited  to  a  fund  for  payment  of  the  interest  upon  said  bonded  in- 
debtedness of  The  Toledo  Terminal  Railroad  Company,  unless  by 
the  unanimous  vote  of  the  directors  of  the  said  The  Toledo  Terminal 
Railroad  Company  the  sum,  or  any  part  thereof,  shall  be  applied  to- 
wards additions,  improvements,  betterments,  etc 

"Any  deficit  arising  or  growing  out  of  the  conduct  of  the  busi- 
ness of  The  Toledo  Terminal  Railroad  Company  shall  be  borne  from 
time  to  time,  separately,  by  the  said  nine  (9)  companies  herein 
named,  in  proportion  to  the  amount  of  stock  held  by  each;  each 
party  hereto  shall  contribute  from  month  to  month  its  proportion  of 
such  deficit  on  request  of  the  proper  officer  of  the  said  The  Toledo 
Terminal  Railroad  Company/9 

The  earnings  of  The  Toledo  Terminal  Railroad  Company  for  the 
years  1914  and  1915  were  not  sufficient  to  pay  interest  for  these 
years  on  its  current  bonded  indebtedness,  after  the  payment  of  oper- 
ating expenses,  taxes,  etc.,  and  the  nine  railroad  companies  then 
owning  all  its  capital  stock  contributed  ratably  to  the  payment  of 
these  deficits,  the  plaintiff  in  error,  The  Hocking  Valley  Railway 
Company,  paying  $14,520  in  the  year  1914  and  $14,520  in  the  year 
1915. 

During  the  year  1916,  the  Toledo  Terminal  Railroad  Company 
earned  a  substantial  profit  over  and  above  its  operating  expenses  and 
current  interest  charges  on  its  bonded  debt.  On  the  3rd  day  of 
October,  1916,  the  directors  of  The  Toledo  Terminal  Railroad  Com- 
pany adopted  the  following  resolution : 

"Resolved,  That  it  is  our  interpretation  of  Article  HI  of  the 
agreement  of  January  16,  (14),  1914,  between  the  Pere  Marquette 
Railroad  and  eight  other  railroads,  that  all  surplus  remaining  after 
paying  current  interest  on  bonded  debt,  shall  be  distributed : 

"1.  As  interest  upon  the  notes  representing  advances  made 
by  proprietor  lines. 

"2.    To  reimburse  proprietor  lines  for  advances  made,  this 
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reimbursement  to  be  made  in  proportion  to  the  total  amounts  ad- 
vanced by  each  proprietor  line.  It  is  understood  that  this  will  not 
interfere  with  the  appropriation  of  any  part  of  said  surplus  for  ad- 
ditions, improvements,  betterments,  etc.,  by  unanimous  consent  of 
the  board,  as  provided  for  in  said  Article  III.  This  disposition  of 
surplus  shall  continue  until  all  proprietor  lines  have  been  reim- 
bursed for  all  sums  advanced/' 

This  action  was  brought  by  The  Hocking  Valley  Railway  Com- 
pany to  enjoin  the  directors  and  officers  of  The  Toledo  Terminal 
Railroad  Company  from  applying  its  net  earnings  for  1916  to  the 
repayment  of  advances  made  by  the  seven  proprietor  railroad  com- 
panies for  unearned  interest  due  on  or  before  January  1,  1914,  on 
the  bonded  indebtedness  of  The  Toledo  Terminal  Railroad  Company. 

Messrs.  Wilson  &  Rector,  for  plaintiff  in  error. 

Mr.  S.  H.  West ;  Mr.  Julian  H.  Tyler ;  Messrs.  Potter  &  Carroll ; 
Messrs.  Parker,  Shields  &  Brown  and  Mr.  Morison  R.  Waite,  for  de- 
fendants in  error. 

Donahue.  J.  The  pleadings  in  this  action  present  no  material 
issue  of  fact.  The  defendants  admit  the  execution  of  the  contract 
attached  to  plaintiff's  amended  petition,  and  the  rights  of  the  part- 
ies depend  upon  a  correct  construction  of  that  entire  contract,  and 
not  of  any  one  part  thereof. 

It  provided  that  "the  consideration  for  the  transfer  of  stock  as 
herein  provided  to  The  Hocking  Valley  Railway  Company  and  The 
Toledo  &  Ohio  Central  Railway  Company  is  the  assumption  by  each 
of  said  companies,  separately,  to-wit,  The  Hocking  Valley  Railway 
Company  and  The  Toledo  &  Ohio  Central  Railway  Company  of  their 
proportion  or  share  of  the  liability  for  deficiency  in  interest  charges 
and  working  expenses  accruing  only  on  and  after  January  1,  1914, 
in  the  operation  of  The  Toledo  Terminal  Railroad  Company/9 

This  language  is  so  plain  as  to  require  no  construction.  As  a 
rule  it  is  considered  sufficient  in  a  contract  of  this  character  to  re- 
cite the  consideration  to  be  paid  for  the  property  purchased ;  but 
these  contracting  parties  caused  to  be  written  into  this  contract  a 
further  stipulation,  specifying  considerations  that  the  purchasing 
companies  would  not  be  required  to  pay.  That  provision  is  found 
in  Article  II,  and  reads  as  follows:  "It  is  now  understood  and 
agreed,  severally  and  mutually  between  the  parties  hereto,  that 
the  said  The  Hocking  Valley  Railroad  Company  and  The  Toledo 
and  Ohio  Central  Railroad  Company  are  in  no  way  to  assume  or 
pay  the  whole  or  any  part  of  any  unearned  interest  heretofore 
due/'     That  language  is  equally  clear  and  unequivocal  and  un- 
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doubtedly  was  written  into  this  contract  for  the  express  purpose 
of  protecting  the  purchasing  companies  from  repayment  to  the 
seven  original  proprietary  companies  of  any  part  of  the  money 
contributed  by  the  original  companies  under  the  contract  of  De- 
cember 4,  1907,  to  pay  unearned  interest  on  the  bonded  indebted- 
ness of  The  Toledo  Terminal  Railroad  Company  prior  to  the  time 
that  plaintiff  in  error  and  The  Toledo  &  Ohio  Central  Railway 
Company  were  interested  in  the  operation  of  the  terminal  com- 
pany. The  contract  of  December  4,  1907,  did  not  provide  for  the 
loan  of  money  by  the  proprietary  companies  to  the  terminal  com- 
pany. On  the  contrary  it  provided  that  "any  deficit  arising  from 
the  conduct  of  the  business  by  the  New  Company  shall  be  borne 
from  time  to  time  by  the  seven  companies  in  proportion  to  the 
amount  of  stock  held  by  each." 

The  issuing  of  interest-bearing  certificates  of  indebtedness  to 
evidence  the  amount  contributed  by  the  proprietary  companies  to 
meet  this  deficit  was  evidently  an  afterthought.  However  that  may 
be,  if  these  certificates  in  fact  represent  a  bona  fide  indebtedness 
of  the  terminal  company,  the  debt  evidenced  thereby  is  due  and 
owing  to  the  seven  proprietary  companies  who  have  entered  into  a 
contract  which  in  no  uncertain  terms  provides  that  The  Hocking 
Valley  Railway  Comany  and  The  Toledo  &  Ohio  Central  Railway 
Company  shall  not  assume  or  pay  all  or  any  part  thereof. 

The  resolution  of  the  board  of  directors  of  October  3,  1916, 
purports  to  construe  Article  III  of  the  contract  of  January  14, 1914 
It  entirely  overlooks  the  fact  that  a  contract  must  be  construed  as 
a  whole. 

Article  III  contains  no  reference  to  the  deficits  arising  prior  to 
the  date  of  that  contract,  nor  was  it  necessary  that  it  should  do  so. 
The  agreement  in  relation  to  these  deficits  is  fully  covered  in  Arti- 
cles I  and  II.  There  is  no  deficit  between  these  separate  provisions 
of  the  contract,  and  therefore  Article  III  cannot  be  construed  so  as 
to  defeat  the  express  and  emphatic  provisions  of  Articles  I  and  II. 
But  this  resolution  does  not  correctly  construe  the  provisions  of 
Article  HI,  even  if  it  stood  alone.  That  article  specifically  provides 
that  all  earnings  of  the  terminal  company,  over  and  above  operating 
expenses,  taxes,  etc.,  shall  be  credited  to  a  fund  for  payment  of  the 
interest  upon  the  bonded  indebtedness  of  The  Toledo  Terminal  Com- 
pany, unless  by  unanimous  vote  of  the  directors  of  The  Toledo 
Terminal  Railroad  Company.  The  same  or  any  part  thereof  shall 
be  applied  towards  additions,  improvements,  betterments,  etc 

The  operation  of  this  company  for  the  years  1914  and  1916 
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suited  in  a  deficit,  and  the  parties  to  this  contract  contributed  to  the 
payment  of  such  deficit  in  proportion  to  the  amount  of  stock  held 
by  each.  The  operation  of  the  terminal  company  for  1916  resulted, 
or  the  first  time  in  its  history,  in  the  earning  of  a  surplus  over  and 
above  the  current  operating  expenses,  interest  on  the  bonded  indebt- 
edness, and  taxes,  and  this  resolution  in  defiance  of  the  terms  of 
Article  III,  providing  that  the  same  should  be  credited  to  a  fund 
for  the  payment  of  the  interest  on  its  bonded  indebtedness,  under- 
takes to  appropriate  this  surplus  to  the  payment  of  the  certificates 
of  indebtedness  issued  by  the  terminal  company  to  the  seven  orig- 
inal proprietary  companies  for  funds  contributed  by  them  to  pay 
unearned  interest  falling  due  prior  to  January  1.  1914. 

If  this  were  permitted  to  be  done,  and  the  operation  of  the  ter- 
minal company  m  the  succeeding  year  should  result  in  a  deficit,  this 
plaintiff  in  error  and  The  Toledo  &  Ohio  Central  Railway  Company 
would  be  compelled  to  contribute  in  proportion  to  the  stock  owned 
by  them  to  the  payment  of  such  deficit,  notwithstanding  the  evident 
purpose  of  Article  III  was  to  create  a  fund  to  meet  such  interest 
charges  in  any  subsequent  year  that  the  earnings  of  the  terminal 
company  were  not  sufficient  for  that  purpose.  Should  this  fund 
now  be  diverted  to  the  payment  of  unearned  interest  falling  due 
prior  to  January  1, 1914,  and  contribution  be  required  to  pay  deficits 
in  later  years,  it  would  hardly  be  contended  that  the  plaintiff  in 
error  and  The  Toledo  &  Ohio  Central  Railway  Company  would  not 
be  paying  indirectly,  if  not  directly,  a  part  of  the  deficit  accruing 
prior  to  January  1,  1914. 

Regardless,  however,  of  the  provisions  in  Article  III  that  the 
surplus  earnings  shall  be  credited  to  a  fund  for  the  payment  of  the 
interest  upon  bonded  indebtedness,  the  application  of  these  funds 
to  the  payment  of  unearned  interest  falling  due  prior  to  January  1, 
1914,  would  be  in  direct  violation  of  the  terms,  intent,  and  purpose 
of  this  contract. 

While  the  legal  title  to  all  corporate  property  is  vested  in  the 
corporation,  nevertheless,  it  holds  this  title  in  trust  for  its  stock- 
holders and  creditors.  Every  stockholder  has  a  property  interest 
in  the  corporate  property.  Every  dollar  expended  from  its  treasury 
for  which  the  corporation  receives  no  equivalent  in  service,  income, 
product,  or  material,  not  only  reduces  the  value  of  its  stock,  but 
decreases  the  amount  of  the  dividends  the  stockholders  will  re- 
ceive in  the  due  course  of  the  company's  business;  for  it  is  the 
purpose  and  intent  of  its  organization  that  all  earnings  not  re- 
quired in  the  corporate  business  will  at  proper  times  be  distributed 
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The  Hocking  Valley  Railway  Company  v.  The  Toledo  Terminal  Bail- 
road  Company  et  al. 


Corporations — Railroads — Stockholders  in  Terminal  Company — 
Agreement  to  Prorate  Profits  and  Losses — Later  Contract  With 
Railroad  Purchasing  Stock — Stipulation  Against  Assuming 
Prior  Losses — Distribution  of  Surplus  Earnings— -To  Reimburse 
for  Prior  Deficits — Rights  of  New  Stockholding  Companies — Con- 
stuction  and  Validity  of  Contracts). 


1.  Where  all  the  stockholders  of  a  corporation  join  in  a  contract  for 
the  sale  of  a  portion  of  the  stock  held  by  each  of  them,  which  contract 
provides  that  the  purchasers  of  the  stock  "are  in  no  way  to  assume  or 
pay  the  whole  or  any  part  of  any  unearned  interest  heretofore  due/' 
which  unearned  interest  had  then  and  there  been  paid  and  discharged  by 
the  corporation  with  funds  contributed  by  the  stockholders  in  pursuance 
of  a  former  written  agreement  among  themselves,  the  application  of  the 
subsequent  surplus  earnings  of  the  corporation  to  the  payment  of  inter- 
est or  principal  of  certificates  of  indebtedness,  issued  to  the  stockholders 
for  money  contributed  by  them  to  pay  such  unearned  interest,  from  time 
to  time  prior  to  the  date  of  the  contract,  is  in  direct  violation  not  only  of 
the  spirit  but  of  the  letter  of  the  contract. 

2.  Where  such  contract  further  provides  that  all  the  earnings  of 
the  corporation  over  and  above  its  current  operating  expenses,  taxes,  etc., 
shall  be  credited  to  a  fund  for  the  payment  of  the  interest  on  its  bonded 
indebtedness,  unless  by  unanimous  vote  of  the  directors  of  the  corpora- 
tion the  same  or  any  part  thereof  shall  be  applied  towards  additions,  im- 

?rovements,  betterments,  etc.,  the  surplus  earnings  cannot  be  diverted 
rom  such  fund  to  the  repayment  of  money  contributed  by  the  stock- 
holders to  pay  such  unearned  interest  coming  due  prior  to  the  date  of  the 
contract,  or  to  the  payment  of  interest  on  certificates  of  indebtedness  is- 
sued to  evidence  such  contributions. 

3.  While  stockholders  of  a  corporation  cannot  by  any  agreement 
among  themselves  prejudice  the  rights  of  the  corporation,  creditors,  or 
other  stockholders,  or  divest  the  board  of  directors  of  authority  to  man- 
age and  control  corporate  affairs,  yet,  where  all  the  stockholders,  as  an 
inducement  to  the  purchase  of  a  part  of  the  stock  held  by  each  of  them, 
enter  into  a  contract,  which  in  terms  provides  that  the  purchasers  of 
stock  from  such  stockholders  "are  in  no  way  to  assume  or  pay  the  whole 
or  any  part  of  any  unearned  interest  heretofore  due/'  which  unearned  in- 
terest was  therefore  paid  by  the  corporation  with  money  contributed  by 
its  stockholders  in  proportion  to  the  amount  of  stock  held  by  each,  the 
corporation  cannot  be  used  by  the  contracting  parties  as  an  instrument 
or  excuse  to  avoid  the  terms  of  such  contract  or  defeat  performance  of 
the  same. 


No.  15867.— (Dated  December  10, 1918.) 

Error  to  the  Court  of  Appeals  of  Lucas  County. 
Prior  to  January  14, 1914,  the  entire  capital  stock  of  The  Toledo 
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Terminal  Railroad  Company  was  owned  by  seven  railroad  compa- 
nies entering  Toledo,  Ohio. 

On  the  date  above  named,  and  for  many  years  prior  thereto, 
this  company  had  an  outstanding  bonded  indebtedness  amounting 
to  $4,000,000,  bearing  interest  at  4%  percent  per  annum,  payable 
annually,  secured  by  mortgage  held  by  The  Columbia-Knickerbocker 
Trust  Co.  of  New  York  as  trustees. 

On  the  4th  day  of  December,  1907,  these  seven  companies  en- 
tered into  a  contract  in  writing,  which  contained  among  others  the 
following  provisions : 

"Any  deficit  arising  from  the  conduct  of  the  business  by  the 
new  company  shall  be  borne  from  time  to  time  by  the  seven  com- 
panies in  proportion  to  the  amount  of  stock  held  by  each ;  each  party 
to  contribute  from  month  to  month  its  proportion  of  such  deficit 
on  request  of  the  proper  officer  of  the  new  company. 

In  pursuance  of  this  agreement  the  seven  proprietary  compa- 
nies advanced  prior  to  January  14,  1914,  various  sums  necessary  to 
pay  the  unearned  interest  on  the  bonded  indebtedness  of  The  Ter- 
minal Railroad  Company,  which  sums  amounted  in  the  aggregate  to 
$1,035,000.  At  the  time  these  advances  were  made  The  Terminal 
Railroad  Company  issued  its  interest-bearing  certificates  of  indebt- 
edness to  the  seven  companies  in  proportion  to  the  amounts  ad- 
vanced by  each. 

On  the  14th  day  of  January,  1914,  The  Hocking  Valley  Rail- 
way Company  and  The  Toledo  &  Ohio  Central  Railway  Company 
entered  into  a  contract  in  writing  with  the  seven  railroad  companies 
owning  all  of  the  stock  of  The  Toledo  Terminal  Railroad  Company, 
by  the  terms  of  which  these  companies  transferred  and  assigned  to 
The  Hocking  Valley  Railway  Company  and  The  Toledo  &  Ohio  Cen- 
tral Railway  Company  a  part  of  the  stock  held  by  each  of  the  origi- 
nal proprietors,  the  contract  reciting  that : 

'The  consideration  for  the  transfer  of  stock  as  herein  provided 
to  The  Hocking  Valley  Railway  Company  and  The  Toledo  &  Ohio 
Central  Railway  Company  is  the  assumption  by  each  of  said  com- 
panies, separately,  to- wit,  the  Hocking  Valley  Railway  Company  and 
The  Toledo  &  Ohio  Central  Railway  Company,  of  their  proportion 
or  share  of  the  liability  for  deficiency  in  interest  charges  and  work- 
ing expenses  accruing  only  on  and  after  January  1, 1914,  in  the  oper- 
ation of  The  Toledo  Terminal  Railroad  Company/9 

The  further  agreement  was  written  into  this  contract: 

"It  is  now  understood  and  agreed,  severally  and  mutually  be- 
tween the  parties  hereto,  that  the  said  The  Hocking  Valley 
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Bills  Introduced  In  House 
B.   No.     286— Mr.     McCoy. 


To 


amend  the  General  Code,  relative  to 
the  distribution  of  the  state  highway 
improvement  fund  for  use  on  inter- 
county  and  main  market  roads. 

H.  B.  No.  287— Jlr.  Wenner.  To 
amend  the  General  Code  and  to  grant 
osteopathic  physicians  an  examination 
in  surgery  by  the  State  Medical 
Board. 

H.  B.  No.  288— -Mr.  Bond.  To  amend 
the  General  Code,  relating  to  the  pay- 
ment of  counsel  assigned  by  the  court 
to  defend  indigent  prisoners  in  cases 
of  felony,  and  providing  that  amount 
of  fee  be  fixed  by  the  court. 

H.  B.  No.  289— Mr.  Gordon,  of 
Brown.  To  amend  the  General  Code, 
relative  to  a  system  of  highway  laws 
for  the  State  of  Ohio,  by  authorizing 
additional   levies   for  tax   purposes. 

H.  B.  No.  290 — Mr.  Moyer.  Provid- 
ing for  plats,  records  and  documents 
for  use  of  county  and  municipal  au- 
thorities when  original  papers  have 
been  lost. 

H.  B.  No.  291— -Mr.  Thompson.  To 
repeal  section  of  the  General  Code, 
which  prevents  the  use  of  substitutes 
for  butter  or  cheese  at  charitable  or 
penal  institutions  of  the  state. 

H.  B.  No.  292— Mr.  Pugh.  To  repeal 
law  providing  for  a  court  of  domestic 
relations   for   Lucas   county,   Ohio. 

H.  B.  No.  293— Mr.  Craibbe.  Making 
appropriations  in  favor  of  Madison 
county,  Ohio,  to  pay  for  assessments 
that  have  been  or  should  have  been 
levied  against  the  new  prison  farm  in 
said  county  for  ditch  and  road  im- 
provements. 

H.  B.  No.  294— Mr.  Crabbe.  To 
amend  the  General  Code,  relating  to 
fees  and  costs  of  county  officials  by 
correcting  conflicting  provisions. 

• 

H.  B.  No.  295 — Mr.  Fonts.  To  amend 
the  General  Code,  relating  to  the  du- 
ties of  guardians  in  case  of  death  of 
ward. 


H.  B.  No.  296— Mr.  Lonz.  To 
amend  the  General  Code,  providing 
for  markers  at  graves  of  persons  bur- 
ied at  public  expense. 

H.  B.  No.  297 — Mr.  Lonz.  To  amend 
the  General  Code,  defining  public  util- 
ities to  include  mutual  telephone  com- 
panies. 

H.  B.  No.  298 — Mr.  Johnston.  To 
amend  the  General  Code,  relative  to 
the  appointment  of  assistant  county 
superintendents  of  schools,  and  to 
abolish  position  of  district  superin- 
tendent. 

H.  B.  No.  299 — Mr.  Jones,  of  Trum- 
bull. To  amend  the  General  Code, 
authorizing  the  employment  of  legal 
counsel,  for  county  boards  and  offi- 
cers, by  the  court  of  common  pleas, 
on  application  of  the  prosecuting  at- 
torney. 

H.  B.  No.  300 — Mr.  Jones,  of  Trum- 
bull. To  amend  the  General  Code, 
providing  for  the  annual  salaries  of 
county  auditors,  county  treasurers 
and  county  commissioners  to  be  based 
on  tax  duplicate  instead  of  .popula- 
tion. 

H.  B.  No.  301 — Mr.  Jones,  of  Trum- 
bull. To  require  the  attendance  at 
school  of  non -English  speaking  and  il- 
literate minors  under  the  age  of  21 
years. 

H.  B.  No.  302— Mr.  Drury.  To  au- 
thorize county  commissioners  to  re- 
pair county  roads  within  municipal 
corporations. 

H.  B.  No.  303 — Mr.  Dunn.  To  amend 
the  General  Code,  relative  to  district 
supervision  by  authorizing  rural 
school  districts  to  employ  superin- 
tendent and  become  separate  supervi- 
sion districts. 

H.  B.  No.  313— Mr.  Harter.  Relative 
to  preventing  destructive  floods  and 
conserving  and  preventing  waste  of 
the  waters  of  the  streams,  lakes  and 
public  waters  of  the  state  of  Ohio,  and 
to  provide  for  the  sale  or  lease  to  the 
public  of  such  water  for  agricultural. 
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commercial,  manufacturing  and  other 
to  the  registration  of  births  or  deaths 
of  residents  of  Ohio,  occurring  out- 
side the  state. 

H.  B.  No.  &15 — Mr.  Emery.  To  au- 
thorize the  governor  to  convey  to  the 
village  of  Hicks vllle,  Defiance  county. 
Ohio,  certain  land  located  therein  for 
memorial  purposes. 

H.  B.  No.  316— Mr.  Dildine.  Provid- 
ing for  municipal  court  fines  to  be  ap- 
plied to  law  library. 

H.  B.  No.  317— Mr.  Bing.  To  amend 
the  General  Code,  relating  to  life  cer- 
tificates, and  temporary  certificates 
and  to  provide  a  kindergarten  primary 
certificates. 

H.  B.  No.  318 — Mr.  Crabbe.  To  pro- 
vide against  the  hazard  of  escaping 
gas  in  a  building  during  a  fire,  acci- 
dent or  other  casualty,  and  to  compel 
gas  shut-off  valves  to  be  placed  in  gas 
mains. 

H.  B.  No.  319 — Mr.  Swedersky.  To 
amend  the  General  Code,  relative  to 
hunting  on  lands  not  subject  to  private 
ownership,  such  as  marsh  or  swamp 
lands. 

H.  B.  No.  320— Mr.  Matthews.  To 
establish  a  municipal  court  for  the 
city  of  Portsmouth,  Scioto  County,  O., 
and  fix  the  jurisdiction  thereof. 

H.  B.  No.  321 — Mr.  Drury.  To  amend 
the  General  Code,  relating  to  the  de- 
posit required  of  foreign  insurance 
companies  in  this  state,  and  allows 
same  to  be  deposited  in  home  state. 

H.  B.  No.  322— Mr.  Comings.  To 
amend  the  General  Code,  relating  to 
the  compulsory  education  and  employ- 
ment of  minors,  extends  age  limit  to 
18  years  to  attend  part  time  schools. 

H.  B.  No.  323— Mr.  Miller  of  Stark. 
Granting  permission  to  the  Massillon 
Electric  ft  Gas  Company  to  construct 
a  transmission  line  across  State  prop- 
erty in  Perry  Township,  Stark  County, 
Ohio. 

H.  B.  No.  324— Mr.  Walsh.  Provides 
that  taxes  may  be  paid  in  April  and 
October  instead  of  present  dates.     . 

H.  B.  No.  325 — Mr.  Silver.  Provides 
that  where  minors  are  left  with  prop- 
erty less  than  $200  in  amount  a  bank 
may  be  designated  as  trustee  until  mi- 
nor becomes  of  age  and  money  depos- 
ited therein. 


Bills  Introduced  in   Senate 

S.  B.  No.  90 — Mr.  Latham.  To 
amend  the  General  Code,  relative  to 
the  use  of  the  money  paid  as  fines 
and  penalties  in  the  municipal  court 
of  Sandusky  for  the  support  of  a  coun- 
ty law  library. 

S.  B.  No.  91— Mr.  O'Brien.  To  regu- 
late the  payment  of  losses  under  con- 
tracts for  casualty  insurance. 

S.  B.  No.  92 — Mr.  Lloyd.  To  accord 
special  recognition  of  Ohio  soldiers 
with  awards  for  gallantry  by  honorary 
commissions. 

S.  B.  No.  93 — Mr.  Berry.  To  amend 
the  General  Code,  relating  to  fire- 
men's pension  fund  by  requiring  a  tax 
levy  to  pay  the  same. 

S.  B.  No.  94 — Mr.  Berry.  To  amend 
the  General  Code,  relating  to  the  de- 
posit required  of  foreign  insurance 
companies  in  this  state,  and  allows 
same  to  be  deposited  in  home  state 
Instead. 

S.  B.  No.  95 — Mr.  Beebe.  To  amend 
the  General  Code,  relating  to  the  cen- 
soring slides  and  posters  used  in  ad* 
vertislng  motion  pictures  and  giving 
judges  where  probate  and  common 
pleas  courts  have  been  combined. 

S.  B.  No.  96 — Mr.  Beebe.  To  repeal 
law  relative  to  extra  compensation  of 
Portage  Lakes. 

S.  B.  No.  97 — Mr.  Latham.  To 
amend  the  General  Code,  relative  to 
taking  or  catching  fish  In  certain 
commercial  fishing  near  Cedar  Point, 
waters  of  the  state  by  prohibiting 
the  board  of  censors  authority  to  ap- 
prove. 

S.  B.  No.  98 — Mr.  Archer.  Providing 
a  state  board  of  optometry  and  for 
the  licensing  of  persons  to  practice 
optometry  and  for  the  revocation  of 
such  licenses. 

S.  B.  No.  99 — Mr.  Whittemore.  Rela- 
tive to  conservation  of  water  re- 
sources for  manufacturing  and  other 
purposes,  and  erecting  a  dam  on  Tus- 
carawas River. 

S.  B.  No.  100 — Mr.  Berry.  Provides 
for  codification  of  the  ditch  laws  of 
the  state  based  on  report  of  a  commis- 
sion appointed  in  1917. 


Committee  Reference    of    Bills   Intro- 
duced In  the   House 

H.  B.  No.  276 — Mr.  Federman.  Not 
referred. 
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H.  B.  No.  2?7— Mr.  Oorrell.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  278 — Mr.  Federman.  To 
the  committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  279— Mr.  Taylor.  To  the 
committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  280— Mr.  Evans.  To  the 
committee  on  Public  Health. 

H.  B.  No.  281— Mr.  Evans.  To  the 
committe  on  Public  Health. 

H.  B.  No.  282— Mr.  Dunspaugh.  To 
the  committee  on  Labor. 

H.  B.  No.  283— Mr.  Stokes  (by  re- 
quest). To  the  joint  committee  on 
Taxation. 

H.  B.  No.  284— Mr.  Cable.  To  the 
committee  on  Public  Highways. 

H.  B.  No.  285 — Mr.  Jones,  of  Trum- 
bull. To  the  committee  on  Benevolent 
and  Penal  Institutions. 

H.  B.  No.  286— Mr.  McCoy.  To  the 
committee  on  Public  Highways. 

H.  B.  No.  287— Mr.  Wenner.  To  the 
commltttee  on  Public  Health. 

H.  B.  No.  288— Mr.  Bond.  To  the 
committee  on  Judiciary. 

H.  B.  No.  289— Mr.  Cordon,  of 
Brown.  To  the  committee  on  Public 
Highways. 

H.  B.  No.  290 — Mr.  Moyer.  To  the 
committee  on  Cities. 

H.  B.  No.  291 — Mr.  Thompson.  To 
the  committee  on  Appropriations  and 
Finance. 

H.  B.  No.  292— Mr.  Pugh.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  29&— Mr.  Crabbe.  To  the 
committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  294r-Mr.  Crabbe,  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  295 — Mr.  Fouts.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  296 — Mr.  Lonz.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  297 — Mr.  Lons.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  298 — Mr.  Johnston.  To 
the  committee  on  Common  Schools. 

H.  B.  No.  299 — Mr.  Jones,  of  Trum- 
bull.   To  the  committee  on  Judiciary. 


H.  B.  No.  300 — Mr.  Jones,  of  Trum- 
bull. To  the  committee  on  County 
Affairs. 

H.  B.  No.  301 — Mr.  Jones,  of  Trum- 
bull. To  the  committee  on  Common 
Schools. 

H.  B.  No.  302— Mr.  Drury.  To  the 
committee  on  Public  Highways. 

H.  B.  No.  303 — Mr.  Dunn.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  304 — Mr.  Weaver.  To  the 
committee  on  Corporations. 

H.  B.  No.  306 — Mr.  Chester.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  306— Mr.  Madden  (by  re- 
quest). To  the  committee  on  Judi- 
ciary. 

H.  B.  No.  307— Mr,  Oris  wold.  To 
the  committee  on  Agriculture. 

H.  B.  No.  308— Mr.  Walsh.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  309— Mr.  Bllllngslea.  To 
the  committee  on  Common  Schools. 

H.  B.  No.  310 — Mr.  Blauser.  To  the 
committee  on  Corporations. 

H.  B.  No.  311— Mr.  Bing.  To  the 
committee  on  Public  Health. 

H.  B.  No.  512 — Mr.  Barnes.  To  the 
commltte  on  Public  Highways. 

H.  B.  No.  313— Mr.  Harter.  To  the 
committee  on  Conservation  of  Nat- 
ural Resources. 

H.  B.  No.  314— Mr.  Helfrich.  To 
the  committee  on  Public  Health. 

H.  B.  No.  315 — Mr.  Emery.  To  the 
committee  on  Military  Affairs. 

H.  B.  No.  316— Mr.  Dildine.  To  the 
committee  on  Judiciary. 

H.  B.  No.  317— Mr.  Bing.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  318— Mr.  Crabbe.  To  the 
committee  on  Insurance. 

H.  B.  No.  319 — Mr.  Swedersky.  To 
the  committee  on  Fish  Culture  and 
Game. 

H.  B.  No.  320— Mr.  Matthews.  To 
the  committee  on  Judiciary. 

H.  B.  No.  321— Mr.  Drury.  To  the 
committee  on  Insurance. 

H.  B.  No.  322— Mr.  Comings.  To  the 
committee  on  Common  Schools. 

H.  B.  No.  323— Mr.  Miller,  of  Stark. 
To  the  committee  on  Public  Buildings 
and  Lands. 
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Committee   Reference   of   Bills   Intro- 
duced In  the  Senate 

S.  B.  No.  82 — Mr.  Agnew.    To  the 
committee  on  Taxation. 

3.  B.  No.  &&— Mr.  Latham.  To  the 
committee  on  Fish  and  Game. 

S.  B.  No.  84 — Mr.  Agnew.  To  the 
committee  on  Taxation. 

S.  B.  No.  85 — Mr.  Berry.  To  the 
committee  on  Roads  and  Highways. 

S.  B.  No.  86 — Mr.  Agnew.  To  the 
committee  on  Joint  Taxation. 

S.  B.  No.  87— Mr.  Lloyd.  To  the 
committee  on  County  Affairs. 

S.  B.  No.  88 — Mr.  Lloyd.  To  the 
committee  on  Judiciary. 

S.  B.  No.  89 — Mr.  Parrett.  To  the 
committee  on  Joint  Taxation. 

S.  B.  No.  90 — Mr.  Latham.  To  com- 
mittee on  Judiciary. 

S.  B.  No.  91— Mr.  O'Brien.  To  com- 
mittee on  Insurance. 

S.  B.  No.  92 — Mr.  Lloyd  (by  re- 
quest). To  committee  on  Military  Af- 
fairs. 

S.  B.  No.  93^-Mr.  Berry.  To  com- 
mittee on  Finance. 

S.  B.  No.  94 — Mr.  Berry.  To  com- 
mittee on  Insurance. 

S.  B.  No.  95 — Mr.  Beebe.  To  com- 
mittee on  Public  Printing. 

S.  B.  No.  96 — Mr.  Beebe.  To  com- 
mittee on  Judiciary. 

S.  B.  No.  97 — Mr.  Latham.  To  com- 
mittee on  Fish  and  Game. 


Senate  Bills  In  the  House  and    Their 
Committee  Reference 

S.  B.  No.  15 — Mr.  Kryder.  To  the 
committee  on  Public  Health. 

S.  B.  No.  56 — Mr.  Jones,  of  Frank- 
lin.   To  the  committee  on  Judiciary. 

S.  B.  No.  60. — Mr.  Ake.  To  the  com- 
mittee on  Judioary. 

Am.  S.  B.  No.  11 — Mr.  Demuth.  To 
the  committee  on  Agriculture. 

Am.  S.  B.  No.  48— Mr.  Whittemore. 
To  the  committee  on  Universities, 
Colleges  and  Normal  Schools. 

S.  B.  No.  2 — Mr.  Kryder.  To  the 
committee  on  Public  Health. 


Am.  H.  B.  No.  44— Mr.  Weist.  To 
committee   on    Public   Utilities. 

Am.  H.  B.  No.  199 — Mr.  Comings.  To 
the  committee  on  Libraries. 

Su-b.  H.  B.  No.  Ill— Mr.  Banker.  To 
the  committee  on  Military  Affairs. 

H.  B.  No.  36— Mr.  Halstead.  To  the 
committee  on  County  Affairs. 

Am.  H.  B.  No.  196— Mr.  Faris.  To 
committee  on  Colleges  and  Universi- 
ties. 

H.  B.  No.  229 — Mr.  Graham,  of  Mus- 
kingum. To  committee  on  County 
Affairs. 

Am.  H.  B.  No.  276 — Mr.  Federman. 
To  committee  on  Finance. 

Am.  H.  B.  No.  158 — Mr.  Comings. 
To  committee  on  Public  Health. 

Am.  H.  B.  No.  188— Mr.  Cable.  To 
committee  on  Manufactures  and  Com- 
merce. 

Am.  H.  B.  No.  197— Mr.  Gordon,  of 
Logan.    To  committee  on  Libraries. 


House  Bills  In  the  Senate  and  Their 
Committee   Reference 

Am.  H.  B.  No.  128— Mr.  Cowan.   To 
committee  on  County  Affairs. 


Bills  Passed  in  House 

H.   B.   No.   35— Mr.    Halstead.     Me- 
morial buildings. 

H.  «B.  No.  Ill— Mr.     Banker.     War 
veterans'  badges. 

H.  B.  No.  196 — Mr.  Faris.    Teachers' 
training. 

H.  B.  No.  199— Mr.  Comings.     State 
library  board. 

H.  B.  No.  229— Mr.  Graham.    Coun- 
ty deputies. 

H.  B.  No.  48— Mr.  Gorrell.    Publica- 
tion of  ordinances. 

H.  B.  No.  3 — Mr.  Gorrell.    Election 
notices. 

H.   B.   No.   50— Mr.  Gorrell.     Delin- 
quent tax  notices. 

■   H.  B.  No.  90 — Mr.  Gorrell.     County 
auditors'  reports. 

H.  B.  No.  36 — Mr.  White.    Drugs. 

H.  B.  No.  276— »Mr.  Fe  derm  an.     Ap- 
propriations. 

H.   B.   No.   29^Mr.    Miller.     Public 
utilities. 

H.   B.   No.   168 — Mr.   Comings.  Crip- 
pled children. 

H.  B.  No.  188— Mr.  Cable.    Findings 
against  officials. 

H.  B.  No.  197 — Mr.  Gordon.    County 
library  districts. 

H.  B.  No.  238— Mr.     Silver.     Chil- 
dren's Homes. 
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H.  B.  No.  130— Mr.  Robins.    Water- 
ing places. 


Bills  Defeated  In  House 

H.  B.  No.  214— Mr.  Donahey.  Nurses. 

H.  B.  No.  62— Bar.    Taylor.     Court 
constables. 


Bills  Passed  in  Senate 

Am.  S.  B.  No.  11 — Mr.  Demuth.  Ag- 
ricultural seeds. 

Am.  S.  B.  No.  48 — Mr.  Wnlttemore. 
Normal  training. 

Am.  H.  B.  No.     106 — Mr.     Hoover. 
Criminal  cases. 

S.  B.  No.  56 — Mr.  Jones.    Forfeiture 
of  real  property. 

S.  B.  No.  60— Mr.  Alee.     Indetermi- 
nate sentence. 

H.  B.  No.  137— <Mr.  Tom  Reynolds. 
School  funds. 

Am.  H.  B.  No.  8— Mr.  Helfrich.    Sol- 
diers' burial. 

H.  B.  No.  116— Mr.  McCoy.     Public 
bonds. 

H.  B.  No.  66 — Mr.  Comings.    Elyria. 
Am.  S.  B.  No.  37 — Mr.  Sparks.    Bal- 
lots. 

Am.  H.  B.  No.  31 — Mr.  Cable.    Con- 
venience stations. 


Bills  Laid  on  Table  in  Senate 

Am.  S.   B.    No.     18 — Mr.     Snyder. 
Chiropractors. 


Bills  Reported  Out  of  Committees  and 
Up  for  Passage  in  House 

H.  B.  No.  16$— Mr.  Chester. 
Am.  H.  B.  No.  132— Mr.  Wise. 
H.  B.  No.  178 — Mr.  Federmen. 
H.  B.  No.  199 — Mr.  Beaty. 
Am.  S.  B.  No.  12 — Mr.  Archer. 
Am.  S.  B.  No.  7 — Mr.  Whlttemore. 
Aon.  H.  B.  No.  169— Mr.  Griswold. 
H.  B.  No.  152 — Mr.  Denune. 
H.  B.  No.  236 — Mr.  Taylor. 
H.  B.  No.  285 — Mr.  Jones. 
Am.  H.  B.  No.  98 — Mr.  Graham,  of 
licking. 
H.  B.  No.  245— Mr.  Beaty. 
H.  B.  No.  248— Mr.  Cable. . 
Am.  H.  B.  No.  159 — Mr.  Comings. 


Bills  Reported  Out  of  Committees  and 
Up  for  Passage  in  Senate 

H.  B.  No.  17— Mr.  Comings. 

Am.  H.  B.  No.  40— Mr.  Thompson. 

S.  B.  No.  44— Mr.  White. 

H.  B.  No.  198— Mr.  Hughes. 

H.  B.  No.  176— Mr.  Talley. 

H.  B.  No.  145— Mr.  Cable. 

S.  B.  No.  58— Mr.  Miller. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

Art  Manufacturing  &  Sales  Co., 
Canton;  $10,000.  Edgar  E.  Powell 
Arthur  B.  Wiser  Sr.,  S.  W.  Katz,  J.  D. 
Schlabach,  C.  P.  Bruce.  (Auto  acces- 
sories and  hardware  specialties.) 

Creamer-Reed  Co.,  Ashtabula;  $30,- 
O00.  J.  W.  McKay,  A.  H.  Reed,  J.  E. 
Creamer,  Ernest  Crockett,  Mott  G. 
Spaulding.  (General  merchandise.) 

Dayton  Linotyping  Co.,  Dayton; 
$10,000.  George  A.  Franke,  Carl  L. 
Hoebner,  George  S.  Perbert,  Anna 
Hoebner,  Clara  Z.  Franke. 

Dick  Realty  Co.,  Cleveland;  $10,- 
000.  W.  H.  Dick,  John  Herber,  Harry 
O.  Yoder,  C.  L.  Gierach,  M.  M.  Rich. 

Eden  Lumber  Co.,  Edon;  $10,000. 
H.  O.  Stine,  H.  A.  Stine,  F.  M.  Stine, 
R.  O.  Stine,  C.  M.  McFadden. 

Hepburn  Stockyard  Co.,  Hepburn; 
$5000.  Frank  J.  Laubis,  Aubrey  H. 
Wood,  William  N.  Robinson,  Fred  F. 
Roe,  George  B.  Swartz. 

LaFlore  Oil  &  Gas  Co.,  Youngs- 
town;  $50,000.  Harry  D.  Zenn,  R.  C. 
Sharp  Jr.,  R.  G.  Holway,  John  P. 
Riley,  G.  E.  Burke. 

Miller-Clifton  Co.,  Middleport;  $25,- 
000.  R.  A.  Miller.  P.  L.  Clifton,  A. 
R.  Clinton,  D.  G.  Miller,  Ethel  Mil- 
ler. (General  contracting.) 

Progressive  Grocers'  Co.,  Canton; 
$10,000.  Wendell  Herbruck,  M.  Hart- 
zell,  G.  B.  Kellogg,  M.  Melius,  W. 
Frey. 

Robert  N.  Ball  Coal  &  Mining  Co., 
Dayton;  $150,000.  Robert  H.  Ball, 
James  H.  Anderson,  John  Gallagher, 
Sidnev  G.  Kusworm,  Alfred  Joseph 
Coldshot. 

Ross  Farmers'  Union  Store  Co., 
Ross,  Butler  County,  $10,000.  E. 
Lacey,  W.  C.  Jonas,  H.  H.  Hughes, 
Darrell  Joyce,  Marc  E.  Walliver. 

UN-X-L  Remedy  Co.,  Columbus; 
$10,000.  W.  B.  Morrison,  J.  M.  El- 
liott, Hugh  J.  McTeague,  O.  Mullen, 
L.  G.  Tatman. 

American  Hat  Rack  and  Furniture 
Co.,  Salem,  $10,000.  John  Bahmlller, 
Frederick  W.  Rlchter,  Wm.  Landen- 
berger,  J.  W.  Landenberger,  Frieda 
Bahmiller. 

Allied  Security  Co.,  Tiffin,  $100,000. 
E.  G.  Staley,  R.  W.  Miller,  J.  A.  Ma- 


necke,  E.  L.  Hatcher,  Charles  H.  Bare. 
Cleveland  Spring  Wheel  &  Tire  Co., 
Cleveland,  $50,000.  Jasper  P.  Mur- 
rey, H.  L.  Adams,  A.  F.  Jaite,  Julius 
O.  Sweigert,  Richard  E.  Collins. 

National  Machine  Products  Co., 
Cleveland,  $25,000.  Francis  W.  Poul- 
son,  James  F.  Connors,  Jr.,  Garrett 
Stevens,  R.  B.  Oliver,  Ruth  C.  Hender- 
son. 

Queen  City>  Iron  Folding  Bed  Co., 
Cincinnati,  $10,000.  Phil  Metz,  Joseph 
Schwegman,  Gertrude  S.  Metz,  Sarah 
A.  Purcell,  Sol  J.  Purcell. 

Quick  Shoe  Repair  Co.,  Cleveland 
$5,000.  Roscoe  M.  Ecing,  M.  A.  Hea 
ton,  E.  J.  Heaton,  J.  G.  Bingham,  P 
M.  Berry. 

Renner  Products  Co.,  Akron,  $10. 
000.  W.  E.  Young,  H.  E.  Andress,  C 
G.  Wise,  L.  I.  Moore,  M.  M.  Rigle 
(Manufacturing  denatured  alcohol.) 

Rice  Realty     Co.,  Dayton.     $20,000 
Clifton    Hoolihan,     D.    C.    Estabrook 
Thomas  H.  Ford,  Vernon  Rice,  Wayne 
F.  Lee. 

R-S-&-L  Machinery  Mfg.  Co.,  Cleve- 
land, $25,000.  Louis  J.  Rieske,  F. 
Sanisle,  P.  C.  Lavey,  Richard  E.  Mur- 
phy, C.  A.  Lavey. 

Sales  Service  Co.,  Cincinnati,  $25.- 
000.  F.  J.  Romell,  E.  T.  ZeHagen.  C. 
J.  Koch,  H.  J.  Slebenthaler,  Louise 
Schleicher. 

Tri-County  Westcott  Co.,  Youngs- 
town,  $20,000.  E.  J.  Thomas,  Joseph 
F.  Williams,  W.  C.  Whitten,  W.  C. 
Shafer,  B.  R.  Campbell,  H.  L.  Wilson, 
Fred  M.  Hartzell,  Seth  J.  McNabb, 
Henry  Powers,  Edgar  E.  Flaugher. 

Liberty  Pop  and  Cone  Co.,  Youngs- 
town,  $5,000.  Nick  Vasil,  Louis  Ta- 
nas, Constantinos  Christides.  Henry 
C.  Church,  Jr.,  Max  R.  Brunswick. 

Akron  Universal  Tire  Co.,  Akron, 
$75,000.  C.  R.  Baker,  John  M.  Elliott, 
O.  Mullen,  L.  G.  Tatman,  Hugh  J.  Mc- 
Teague. 

Broadway  Arcade  Garage  Co.,  Cleve- 
land, $25,000.  R.  E.  Hyde,  F.  L  Stev- 
ens, E.  C.  Scharff,  S.  J.  Friedman,  A. 
F.  Kotowskl. 

Cogswell  Building  Co.,  Springfield, 
$20,000.  F.  K.  Vaughn,  George  O. 
Cogswell,  G.  E.  Cogswell,  Katharine 
S.  Cogswell,  Czarina  E.  Cogswell. 
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Columbiana  Milling  Co.,  Columbi- 
ana, $40,000.  E.  L.  Dieffenmacher,  P. 
J.  Miller,  John  <S.  Miller,  R.  C.  Diffen- 
bacher,  E.  P.  Funkhouser. 

Diamond  Coal  Co.,  Canton,  $25,000. 
H.  G.  Winterhalter,  L.  P.  Winterhal- 
ter,  Wm.  I.  Zink,  Ray  F.  Harbert,  Wil- 
liam R.  Thorn. 

Millwood  Coal  Co.,  Barnesville, 
$50,000.  Ellis  G.  Eyer.  Robert  G. 
Scott,  E.  M.  Johnston,  T.  S.  Lackey, 
James  W.  Bell. 

Washed  Sand  &  Gravel  Co.,  Canton, 
$125,000.  C.  L.  Lothamer,  C.  E.  Yohe, 
E.  O.  Engle,  N.  W.  Fritz,  I.  W.  Royer. 

Youngstown  Mitchell  Co.,  Youngs- 
town,  $25,000.  D.  Livingstone,  John 
Saganich,  Joseph  Seaborn,  C.  E. 
Christenson,  Alex.  Lyle. 

Templar  Realty  Co.,  Cleveland,  $10,- 
000.  B.  D.  Gordon,  A.  J.  Schanfarmer, 
E.  L.  Mueller,  E.  J.  Baker,  Max  Mar- 
morstein. 

Simpson  Motor  Co.,  Elyria,  $25,000. 
C.  E.  Blanchard,  C.  M.  Braman,  Lee 
Stroup,  L.  B.  Fauver,  F.  L.  Hamel. 

Pla-Yer-Piece  Machine  Co.,  Cleve- 
land, $50,000.  E.  E.  Frantz,  Bern  Hen- 
dershot,  J.  G.  Clutterbuck,  Albert  L. 
Gulling,  G.  H.  Percival. 

A.  R.  Bullock  Electric  Products  Co., 
Cleveland,  $500,000.  A.  E.  Wing,  S. 
W.  Sparks,  John  O'Brien,  W.  E.  Mc- 
Naughton,  George  Q.  Keeley. 

A.  R.  Bullock  Electrical  Machinery 
Co.,  Cleveland,  $4,500,000.  A.  E.  Wing, 
S.  W.  Sparks,  John  O'Brien,  W.  E. 
McNaughton,  George  Q.  Keeley. 

Cleveland  Musical  Instrument  Co., 
Cleveland,  $25,000.  Frank  Hruby,  Jas. 
Sistek,  Fred  Hruby,  James  Shelle, 
Kinsel  Pearce. 

Kuhlke  Machine  Co.,  Akron,  $500,- 
000.  M.  D.  Kuhlke.  O.  J.  Kuhlke,  L. 
M.  Firey,  Francis  Selberling,  W.  E. 
Slabaugh. 

Smith-Spalding  Land  Co.,  Youngs- 
town, $150,000.  A.  Powers  Smith,  Li- 
da  Smith  Spalding,  Sidna  E.  Smith, 
Walter  A.  Beecher,  John  R.  Rowland. 

Ukrainian  Savings  Co.,  Youngs- 
town, $25,000.  Rev.  B.  Stetzyuk,  John 
A.  Wille,  John  Perehowsky,  Sam  Saw- 
czak,  John   Thurok. 

Wellington  Rubber  and  Novelty  Co., 
Wellington,  $15,000.  Ray  Koontz. 
John  M.  Oberholtzer,  Clyde  C.  Sher- 
Ick,  Bertha  Oberholtzer,  Mabel 
Koontz. 

Wagoner-Marsh  Co.,  Akron,  $20,000. 
G.  C.  Marsh,  Francis  Sciberling,  J.  B. 
Huber,  Etta  Hamlen,  w.  E.  Slabaugh. 


Philip  Dieffenbacher  Sons  Co.,  Mas 
slllon,  $50,000.  Ernest  L.  Dleffenbach 
er,  Wm.  J.  Dieffenbacher,  Philip  Dief 
fenbacher,  Karl  G.  Dieffenbacher,  W 

E.  H.  Hemperly.     (General  construe 
tion  and  contracting.) 

Ohio  Farmers'  Co-operative  Milk 
Co.,  Elyria,  $50,000.  S.  A.  Hull,  Z.  A. 
Kent,  K.  J.  Reed,  S.  W.  Kelner,  J.  A. 
Clark. 

L.  Weiner  Real  Estate  Co.,  Cincin- 
nati, $25,000.  L.  Weiner,  G.  B.  Jolly, 
M.  Finsterbush,  L.  Keuper,  H.  B. 
Street. 

Dual  Axle  Co.,  Cleveland,  $100,000. 
J.  C.  Reasner,  E.  Schwartz,  Louis  B. 
Spanner,  S.  E.  Boim,  J.  B.  Hook. 

New  Plan  Mortgage  Co.,  Cleveland. 
$200,000.  Julius  N.  Galvin,  Morris  S. 
Galvin,  Anton  F.  Gross,  Louis  Galvin, 
C.  A.  Byrne. 

Ohio  Valley  Machine  Co.,  Marietta, 
$75,000.  F.  J.  Borman,  Charles  E.  T. 
Duer,  George  Jenkins,  Clyde  H.  Miller. 
C.  Wendelken. 

Howard  &  Webb  Co.,  Cleveland, 
$45,000.  Fred  D.  Webb,  John  J.  How- 
ard, M.  L.  Thomsen,  Robert  E.  Roehm, 
W.  H.  Seagrave. 

Reliable  Mortgage  Co.,  Cleveland. 
$100,000.  H.  L.  Jollay,  H.  L.  Pannen- 
ter,  E.  M.  Spelman,  F.  L.  Jorgensen, 
C.  McK.  Parmenter. 

Missouri  Macadam  &  Mineral  Co., 
Columbus,  $50,000.    R.  J.  Depenbrock, 

F.  A.  Runkle.  C.  F.  Fogle,  W.  F.  Dap- 
per, Peter  Geib. 

Columbus  Tire  and  Rubber  Co.,  Co- 
lumbus, $10,000.  L.  K.  Osborne,  John 
W.  Zuber,  Lloyd  C.  Anderson,  E.  L. 
Savage,  John  A.  Dodd. 

Overland-Nunn  Co.,  Cleveland,  $25,- 
000.  M.  M.  McFadden.  W.  A.  Kane. 
M.  F.  McFadden,  R.  M.  Zimmerman. 

G.  N.  Dicks. 

Moore  Building  Co.,  Akron,  $25,000. 
Wm.  H.  Evans,  Jr.,  D.  R.  Evans,  Wm. 
H.  Eyans,  Wm.  Hoffman,  H.  A.  Her- 
man. 

Shinrock  Elevator  and  Supply  Co.. 
Shinrock,  $30,000.  H.  P.  Clark,  Karl 
Heckelman,  Henry  Wikel,  L.  C.  Mey- 
ers, D.  E.  Williams. 

Utopia  Painesville  Theatre  Co.. 
Cleveland,  $10,000.  S.  W.  Marheim. 
A.  Tucker,  Bert  H.  Todd,  William  F. 
Todd,  M.  C.  Ross. 

Wootten  Lumber  Co.,  Akron,  $50,- 
000.  M.  L.  Wootten,  J.  E.  Wootten, 
Carl  M.  Myers,  D.  F.  Stambaugh,  C.  S. 
Lamb. 
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International  Iron  &  Metal  Co., 
Cleveland,  $500,000.    A.  E.  Bernsteen, 

A.  Rotter,  Morris  Speer,  Louis  Zeiger, 

D.  Z.  Rotter. 

Flint  Coal  Co.,  Columbus,  $40,000. 
William  Dauch,  L.  F.  Bertrau,  W.  C. 
Fridley,  M.  C.  Westfall,  J.  T.  Frldley. 

Ravenna  Milk  &  Ice  Co.,  Ravenna, 
$100,000.  Samuel  Burgert,  J.  Fred 
Wolfersberger,  R.  C.  Allen,  C.  B.  Bar- 
ley, A.  H.  Paratt. 

lmmel  Creamery  Co.,  Dover,  $10,060. 
William  G.  Immel,  Clara  lmmel,  John 
Megart,  Charley  J.  Millen,  Charles 
Megart. 

American  Girl  Bloomer  Co.,  Cleve- 
land, $10,000.  William  Rothenberg, 
Wm.  R.  Miller,  I.  E.  Guentzler,  C. 
Flanigan,  C.  Brueggemyer. 

A.  J.  Dunn  Co.,  Lima,  $200,000.  A. 
J.  Dunn,  Jennie  S.  Dunn,  O.  D.  Fisher, 
R.  B.  Holland,  T.  O.  Connell.  (Real 
estate.) 

A.  S.  Hits  Co.,  Cleveland,  $20,000. 
Thomas  C.  Robinson,  Lee  C.  H  in  ale  a, 
Paul  E.  Hutchinson,  K.  Wing,  M.  E. 
Ordner. 

B  .  &  B.  Skirt  Co.,  Cleveland,  $10,- 
000.    Alex  Weiner,  Jacob  N.  Bonda,  A. 

E.  Bernsteen;  M.  L.  Bernsteen,  Harry 

F.  Glick. 

Carbo  Oil  Co.,  Cleveland,  $25,000.  E. 

B.  Meister,  Leo  A.  Lesser,  S.  Meister, 
Zara  Hertz,  L.  L.  Marshall. 

Cleveland  Phonograph  Co.,  Cleve- 
land, $10,000.  William  Rothenberg, 
Wm.  R.  Miller,  C.  Flanigan,  I.  E. 
Guentzler,  C.  Brueggemyer. 

Cleveland  Clay  Products  Co.,  Cleve- 
land, $10,000?  Leo  A.  Krueger,  John 
Scheuer,  Joy  D.  Hurd,  Lloyd  E.  Laf- 
ferty,  Edward  J.  Cherney. 

Cleveland  Scissors  Co.,  Cleveland, 
$10,000.  Jocob  B.  Rose,  Samuel  I. 
Rose,  Louis  A.  Katz,  Samuel  H.  Katz, 
Abe  Gerson. 

Cleveland  Carpet  Cleaning  Co., 
Cleveland,  $5,000.  Clayton  C.  Townes, 
R.  L.  Ubionsky,  M.  R.  Burnage,  Phil- 
more  J.  Haber,  H.  E.  Hibbert. 

Cleveland  Air  Engineering  Co., 
Cleveland,  $5,000.  Harry  N.  Clarke, 
Isabelle  C.  Wilmot,  Harriet  R.  Clarke, 
Frances  M.  Glynn,  Frank  L.  Glynn. 

Gordon  Lunch  Co.,  Cleveland,  $10,- 
000.  Lewis  G.  Creaser,  C.  F.  McCon- 
nel,  M.  Dilley,  May  T.  Mazanec,  G.  C. 
Hafley. 

Harris-Brazee  Mfg.  Co.,  Cleveland, 
$10,000.    J.  L.  Brazee,  H.  A.  Harris,  J. 

C.  Doyan,  M.  T.  Gorton,  F.  M.  Wolke. 


Latin-America  Trade  Co.,  Cleve- 
land, $10,000.  A.  H.  Bramson,  W. 
Smeed,  H.  Hagan,  Charles  Joseph, 
Wm.  Xaidman,  A.  M.  Greening. 

Lorain  County  Building  Co.,  Lorain, 
$10,000.  John  C.  Whelan,  Horatio 
Brain,  John  F.  Smith,  Bradford  Mur- 
ray, Leo  L.  Glitsoh. 

Mecca  Liquor  Co.,  Toledo,  $10,000. 
Maurice  Geckler,  Harvey  Levison,  J. 
Stevenson,  Oscar  George,  M.  Rosen- 
thal. 

Ohio  Co-operative  Auto  Sales  and 
Repair  Co.,  Dayton,  $20,000.  John  W. 
Vaughan,  Bertram  C.  Wheeler,  Henry 
W.  Esser,  EM  ward  Leger,  William 
Ruff. 

Philadelphia  Battery  Service  Co., 
Dayton,  $10,000.  E.  Frank  Blessing, 
Guy  D.  Beam,  Elzie  H.  Walker,  Glenn 
W.  Blessing,  Timothy  D.  Walker,  Ter- 
ry B.  Hunter. 

Rock  Haven  Spring  Mineral  Water 
Co.,  Cleveland,  $150,000.  Morris  Mob- 
kovitz,  Denes  Gluck,  Frank  S.  Day,  A. 
E.  Bernsteen,  M.  L.  Bernsteen. 

Republic  Securities  Co.,  Columbus, 
$5,000.  E.  R.  Thoman,  J.  D.  Luse,  C. 
J.  Maddux,  M.  K.  Snyder,  James  J. 
Snyder. 

Sperling-Long  Co.,  Cleveland)  $65,- 
000.  William  Rothenberg,  William  R. 
Miller,  I.  E.  Guentzler,  C.  Flanigan,  C. 
Brueggemyer. 

Vinwell  Oil  and  Gas  Co.,  Wellston, 
$20,000.  B.  J.  Henry,  W.  S.  McCloud, 
W.  H.  Reese,  Grant  McGhee,  H.  A. 
Goddard.  . 

Auto  Electric  Equipment  Co.,  Day- 
ton, $10,000.  John  H.  Sheats,  Nelson 
R.  Haas,  Jerry  McDonald,  Warren  A. 
Johnston,  Russell  C.  Howard,  Blaine 
O.  Furnas. 

Barnhart-Seiller  Co.,  Columbus,  $25,- 
000.  Henry  Gehring.  Wilber  G.  Barn- 
hart,  Leonard  M.  Weiller,  Beatrice  G. 
Seiller,  Emma  W.  Barnhart.  (General 
contracting  -building.) 

Canton  Mortgage  Securities  Co., 
Canton,  $500,000.  H.  M.  Hiner,  P.  Mil- 
ler, M.  B.  Rogers,  E.  F.  Knock,  M.  A. 
Freitag. 

Cleveland  Pharmacy  Co.,  Cleveland, 
$25,000.  Wallace  I.  Knight,  M.  E. 
Gaul,  A.  H.  Heady,  J.  A.  Fogle,  D.  H. 
Tilden. 

Columbus  Guarantee  Mortgage  Co., 
Columbus,  $10,000.  Emerson  L.  Tay- 
lor, M.  J.  Welch,  G.  L.  Hanna,  E.  W. 
Kobmann,  C.  L.  Mead. 
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Liberty  Investment  Co.,  Cleveland. 
$50,000.  W.  P.  Maurer,  John  F.  Wil- 
son, Horton  M.  Giffin,  A.  L.  Maurer, 

E.  R.  Dolln. 

Hagly-Ireland  Co.,  Cincinnati,  $15,- 
000.  William  Magly,  Guy  L.  Ireland, 
Charles  A.  Reid,  Caroline  Magly,  Mar- 
ion B.  Ireland.     (Insurance  brokers.) 

Purdy  Lumber  Co.,  Cincinnati,  $10,- 
000.  Donald  G.  Purdy,  Edward  F.  Pe* 
ters.  Frank  E.  Burnett,  J.  G.  DeFosset, 
S.  Geismar. 

Quality  Food  Stores  Co.,  Akron, 
$25,000.  R.  E.  Spade,  Wm.  Blanken- 
ship,  Wm.  W.  Southern,  M.  Bidlnger, 
H.  L.  Snyder. 

Richland  Oil  and  Drilling  Co.,  Mans- 
field, $10,000.  John  H.  Harmon,  Fred 
A.  Heldenbrand,  Grover  C.  Aungst,  G. 
W.  DeCamp,  M.  O.  Staiger,  N.  F. 
Hersh. 

Toledo  School  of  Aviation  Co..  To- 
ledo, $25,000.  Ned  E.  King.  Rodney 
J.  Miller,  Marion  W.  Maxwell,  George 

F.  King,  Albert  B.  C.  Montgomery. 
Whistle    Bottling     Co.,      Cleveland. 

$75,000.  Elmer  Gleltman,  William  B. 
Woods.  H.  M.  Feidner,  J.  Osterland, 
M.  Collier. 

Willson  Rug  &  Shade  Cleaning  Co., 
Cleveland.  $10,000.  Lee  W.  Willson, 
Cora  M.  Willson,  M.  P.  Craven,  Ethel 
A.  watson,  R.  Kornfeld. 

Increases 

Miller  Engineering  Co.,  Dayton;  $10,- 
000  to  $25,000. 

Akron  Guarantee  Mortgage  Co..  Ak- 
ron,  $200,000  to  $500,000. 

Hopkinson-Burridge  Co.,  Cleveland, 
$3,500  to  $20,000. 

K.  &  P.  Tire  and  Motor  Service  Co., 
Cleveland,  $75,000  to  $100,000. 

Brule  Mining  Co.,  Cleveland,  $610,- 
600  to  $385,600.     Reduction. 

Cleveland  Neckwear  Co.,  Cleveland, 
$56,400  to  $100,000. 

Drake  Process  Machinery  Co.,  Cleve- 
land. $400,000  to  $800,000. 

Orol  Building  and  Loan  Co.  of  Lake- 
wood.  Ohio,   $500,000  to  $1,000,000. 

Oak  Investment  Co.,  Cleveland. 
$200,000  to  $250,000. 

Collier  Shoe  Co.,  Cincinnati,  $10,- 
000  to  $25  000. 

Hoppstetter  Baking  Co..  Zanesville, 
$25,000  to  $50,000. 

Ideal  Metal  Co.,  Cincinnati,  $25,000 
to  $50,000. 

Peerless  Realty  Co.,  Columbus,  $20,- 
000  to  $70,000. 

Steele-Alderfer  Co.,  Cuyahoga  Falls, 
$85,000   to   $250,000. 


Westcott  Motor  Car  Co.,  Springfield, 
$500,000  to  $750,000. 

Wm.     H.     Conklin     Co.,  Columbus, 
$25,000  to  $50,000. 

Blomquist-Eck  Machine  Co.,  Cleve- 
land, $151,000  to  $200,000. 

Howard   A.    Geiger   Co.,   Cleveland, 
$10,000  to  $50,000. 

Herrick  Mfg.  Co.,  Toledo,  $30,000  to 
$50,000. 

National   Gasolene     Co.,   Cleveland, 
$10,000  to  $250,000. 

Raymond     Bag     Co.,     Middletown, 
$100,000  to  $250,000. 

Steubing  Truck  Co.,  Cincinnati,  $60.- 
000  to  $210,000. 

Wapakoneta  Mfg.  Co.,  Wapakoneta. 
$50,000  to  $100,000. 

Gallon  Equity  Exchange  Co.,  Gallon, 
$10,000  to  $40,000. 

Jewel  Photoplay  Co.,  Hamilton,  $20,- 
000  to  $200,000. 

Klean-Wel        Manufacturing        Co.. 
Cleveland,  $15,000  to  $40,000. 

Swadey   Bros.   Co.,    Cleveland.    $50,- 
000  to  $150,000. 

American     Mausoleum     Co.,  Clyde. 
$350,000  to  $10,000. 

Gaddis     Apartments     Co.,     Dayton, 
$125,000  to  $125. 

Pinero   Fruit   Co.,    Columbus,    $150,- 
000  to  $50,000. 

American  Laundry     Co,  Cincinnati; 
$35,000  to  $52,500. 

Citizens'  Banking  &  Trust  Co.,  Con- 
neaut;  $50,000  to  $100,000. 

Gaylord-Columbus     Co.,     Columbus; 
$10,000  to  $100,000. 

Tri-State  Motors  Company,  Youngs- 
town;  $50,000  to  $75,000.  ' 

United  States  Tool  Co.,  Cleveland; 
$200,000  to  $300,000. 

Webb  Investment     Co.,    Cleveland; 
$100,000  to  $300,000. 

Cleveland-Akron  Bag  Co.,  Cleveland, 
$2,500,000  to  $5,000,000. 

Forbes     Chocolate     Co.,   Cleveland. 
$150,000  to  $250,000. 

Sheer  Brothers  Fence  and  Iron  Co., 
Cleveland,  $25,000  to  $60,000. 

Mithoff    Hardware      Co.,    Columbus. 
$30,000  to  $150,000. 

Decreases 

Cincinnati  Iron  &  Steel  Co.,  Cincin- 
nati, $800,000  to  $700,000. 

John    Kauffman    Brewing    Co.,    Cin- 
cinnati, $700,000  to  $116,000. 

Oakwood   Home     Site  Co.,   Dayton. 
$10,000  to  $4,000. 

Western     Machine      Products    Co.. 
Cleveland,  $250,000  to  $2,500. 


PUBLIC  UTILITIES  COMMISSION 


No.  1527— The  Village  of  Northfield,  Perry  E.  Leach,  Christian 
Rensch  and  William  H.  Evans,  Complainants,  vs.  The  Northern 
Ohio  Traction  and  Light  Company,  Defendant. 


(Dated  February  25,  1919.) 

Finding. 

The  defendant  company  is  the  owner  and  operator  of  an  inter- 
urban  railway  system  extending  from  the  city  of  Cleveland,  Ohio, 
in  a  southerly  direction  through  the  counties  of  Cuyahoga,  Stark, 
Summit  and  Tuscarawas,  and  as  such  is  the  successor  of  The  Akron, 
Bedford  and  Cleveland  Railroad  Company  and  succeeded  to  all  the 
rights  and  privileges  of  its  said  predecessor,  and  prior  to  the  6th 
day  of  July,  1913,  maintained  and  operated,  as  a  part  of  its  general 
system,  what  is  known  as  the  Cleveland  and  Akron  division,  the 
company  maintaining  and  operating  its  main  line  of  road  on 
certain  public  highways  in  the  county  of  Summit,  and  particularly 
that  part  of  the  last  aforesaid  company's  main  line,  on  its  original 
right  of  way  from  Chittenden's  corner  to  Fell's  switch ;  and  up  to 
the  said  last  date  above  mentioned  all  cars  operated  by  the  said 
defendant  company  over  said  division  of  its  interurban  system 
were  operated  over  the  original  right  of  way  between  said  points 
last  aforesaid. 

The  testimony  discloses  the  fact  that  between  the  points  men- 
tioned heretofore,  to-wit,  Chittenden's  and  Fell's,  located  in  Boston 
and  Northfield  townships,  Summit  county,  Ohio,  the  defendant 
company  altered  and  relocated  its  line  of  railway  under  and  by 
virtue  of  certain  actions  of  its  officers  and  board  of  directors  in 
the  premises  taken  for  said  purpose,  and  that  said  company  com- 
pleted said  altered  and  relocated  line  between  said  points  on  or 
about  the  6th  day  of  July,  1913,  and  that  it  has  since  operated  the 
same  with  both  limited  and  local  service  thereon,  and  ceased  to  oper- 
ate its  limited  cars  over  and  upon  the  old  right  of  way,  but  operated 
local  cars  over  said  right  of  way  between  said  points  known  as  Chit- 
tenden's and  Fell's  up  to  twelve  o'clock  midnight  of  September  21, 
1918,  when  the  defendant  company  discontinued  in  toto  the  opera- 
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tion  of  any  cars  on  its  said  old  line  of  railroad  between  Fell's  switch 
and  Chittenden's  corner. 

Whereupon  the  complainant  in  cause  No.  1527  duly  filed  its 
complaint  against  the  defendant  company,  alleging  the  discon- 
tinuance of  service  on  said  hour  and  date,  alleging  that  the  defend- 
ant company  wrongfully  and  unlawfully  discontinued  the  operation 
of  all  cars  over  that  portion  of  its  said  line  to  the  great  and  irrep- 
arable damage  of  the  said  village  of  Northfield  and  all  of  the  resi- 
dents thereof,  and  praying  that  the  defendant,  The  Northern  Ohio 
Traction  and  Light  Company,  be  required  to  immediately  reinstate 
and  continue  the  operation  of  its  railroad  between  Fell's  switch 
and  Cittenden's  corner. 

On  th£  fifth  day  of  October,  1918,  the  complainant  in  cause 
No.  1533  duly  filed  his  petition  with  this  Commission  against  the 
defendant  company,  setting  forth  that  he  was  a  resident  of  North- 
field,  Summit  county,  Ohio,  and  the  owner  of  certain  real  estate 
abutting  on  the  public  highway  leading  from  Cleveland  to  Akron, 
Ohio,  upon  which  highway  the  defendant  company's  original  right 
of  way  was  located  or  situated,  and  in  substance  basing  his  com- 
plaint upon  the  same  state  of  facts  as  set  forth  in  the  complaint 
in  cause  No.  1527,  and  praying,  as  did  the  village  of  Northfield  in 
its  complaint,  that  the  defendant  be  required  to  immediately  restore 
the  operation  of  its  cars  over  its  old  lines  between  Fell'  switch 
and  Chittenden's  corner  as  the  same  had  been  operated  on  the 
twenty-first  day  of  September,  1918  and  prior  thereto. 

Whereupon  the  Commission,  by  agreement  of  parties  and  upon 
motion  duly  made,  to-wit,  by  counsel,  consolidated  the  said  two 
causes  and  set  the  same  for  hearing,  when,  with  leave  duly  granted, 
the  said  Christian  Reusch  and  William  H.  Evans  were  made  parties 
complainant  to  said  proceedings  as  consolidated. 

The  defendant  company  filed  its  answer  in  said  cause  or 
causes,  admitting  that  the  defendant  company  succeeded  to  all  the 
rights  and  privileges  of  The  Akron,  Bedford  and  Cleveland  Rail- 
road Company ;  that  it  is  now,  and  was  at  the  times  alleged  in  the 
complaints,  operating  as  a  part  of  its  interurban  railway  a  line  of 
interurban  railway  between  Fell's  switch  and  Chittenden's  corner, 
said  portion  of  its  interurban  system  being  that  portion  of  the  old 
right  of  way  of  its  predecessor,  The  Akron,  Bedford  and  Cleveland 
Railroad  Company,  located  upon  the  public  highway  as  alleged  in 
the  complaints ;  alleging  and  admitting  that,  by  proper  action  taken 
by  its  officers  and  board  of  directors  in  1912,  it  altered  and  relocated 
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its  line  of  railway  between  the  points  mentioned  in  complainants' 
complaints  situated  in  Boston  and  Northfield  townships,  Summit 
county,  Ohio,  and  known  as  Chittenden's  and  Fell's,  and  that  it 
completed  said  altered  and  relocated  line  between  said  points  on  or . 
about  July  6, 1913,  and  has  since  operated  its  relocated  line  between 
said  points  with  both  limited  and  local  service  thereon. 

Defendant  further  alleged  that  as  the  line  was  originally  con- 
structed between  said  points  it  was  altogether  upon  a  public  high- 
way and  that  that  portion  of  said  railroad,  because  of  its  following 
the  curves  and  grades  of  said  highway,  was  extremely  dangerous 
and  difficult  to  operate  and  caused  great  annoyance  to  public  travel ; 
that  its  board  of  directors,  from  time  to  time,  passed  necessary 
resolutions  declaring  the  necessity  for  the  appropriation  of  private 
property  in  order  to  eliminate  said  dangerous  curves  and  grades 
and  annoyance  to  public  travel  by  altering  said  lines  of  railway  be- 
tween said  points,  and  that  the  defendant  did,  by  purchase  and 
appropriation,  acquire  a  large  amount  of  private  property  for  a  * 
private  right  of  way  between  said  points  known  as  Chittenden's 
and  Fell's ;  that  in  order  to  carry  out  the  said  change  of  route,  it 
took  the  necessary  legal  action  to  authorize  the  issuance  and  dis- 
position of  certain  of  its  preferred  stock  to  be  sold  and  the  proceeds 
to  be  applied  to  the  said  improvement;  and  further  alleging  that 
on  the  2nd  day  of  February,  1912,  in  accordance  with  law,  it  filed 
its  application  before  the  then  Public  Service  Commission  of  Ohio, 
being  Application  No.  134,  for  the  consent  and  authority  of  said 
Commission  to  issue  and  sell  20,000  shares  of  its  preferred  capital 
stock,  and  later  filed  its  amended  application  setting  forth  the  pur- 
pose for  which  the  proceeds  of  the  sale  of  said  stock  were  to  be 
used,  which  were  in  part  as  follows: 

"For  double  tracking  The  Akron,  Bedford  &  Cleveland  Di- 
vision of  interurban  railway  between  Chittenden's  Station  and 
Fell's  Station,  and  the  northerly  limits  of  Bedford  and  the 
southerly  limits  of  Newburg." 

and  alleging  that  upon  due  hearing  had  upon  said  amended  applica- 
tion, the  Public  Service  Commission  made  and  entered  its  order, 
being  Order  No.  134,  wherein  the  said  defendant  company  was  au- 
thorized to  sell  certain  of  its  preferred  capital  stock  as  prayed  for 
in  its  said  application,  and  alleging  that  in  pursuance  of  said  order 
it  issued  and  sold  its  said  stock  for  the  purpose  of  securing  pro- 
ceeds which  it  used  for  the  alteration  and  relocating  of  its  said  line 
of  railway  between  the  points  known  as  Chittenden's  and  Fell's ; 
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that  the  said  line  of  railway  on  the  new  location  so  adopted  was 
completed  and  has  been  continuously  operated  since  the  6th  day  of 
July,  1913,  and  alleging  that  said  new  line  of  railway  between  said 
points  was  constructed  for  the  purpose  of  bettering  and  improving 
traffic  conditions  between  said  cities  and  all  local  traffic  as  well. 

The  defendant  further  alleges  in  its  answer  that  at  the  time  it 
acquired  its  right  of  way  and  relocated  its  said  line,  it  was  au- 
thorized and  empowered  so  to  do  under  and  by  virtue  of  the  pro- 
visions of  section  1919  of  the  General  Code  of  Ohio  and  other  sec- 
tions relating  thereto ;  that  its  right  to  alter  and  relocate  its  said 
line  of  railroad  has  heretofore  been  adjudicated  by  the  courts  of 
this  state;  and  further  answering  complainants'  complaints  says 
that  it  continued  to  operate  its  old  line  of  railway  between  the 
points  heretofore  mentioned  solely  for  the  purpose  of  enabling 
those  living  in  proximity  to  said  old  line  and  to  said  new  line  to 
adapt  themselves  and  their' affairs  to  said  altered  and  relocated 
.  line  of  railway  and  to  the  service  afforded  thereon,  without  any 
legal  obligation  on  its  part  to  continue  said  service  thereon;  and 
that  on  the  21st  day  of  September,  1918,  it  discontinued  service  on 
said  old  line  of  railway  on  said  highway  between  Chittenden's  and 
Fell's,  and  by  action  of  its  board  of  directors  duly  had  permanently 
abandoned  that  portion  of  said  railroad  and  all  railway  service 
thereon ;  alleging  that  by  the  alteration  and  relocation  of  such  part 
of  its  interurban  railway  it  did  not  change  the  terminus  nor  the 
general  route  of  said  railway,  but  proceeded  in  all  respects  in  ac- 
cordance with  its  lawful  rights  and  its  obligations  and  duties  as  a 
common  carrier;  and  that  this  Commission  and  the  Courts  of 
Ohio,  having  passed  upon  the  right  of  the  defendant  to  relocate  and 
alter  so  much  of  its  line  of  railway,  this  Commission  is  without 
jurisdiction  to  entertain  the  complaints  of  complainants  herein 
and  to  make  any  order  or  orders  affecting  the  right  of  defendant 
to  abandon  said  old  line  of  railway. 

In  conjunction  with  and  as  a  part  of  its  said  answer,  the  de- 
fendant company  incorporated  an  application  to  this  Commission, 
and  for  its  application  adopted  all  of  the  averments  contained  in 
its  answer  as  if  the  same  were  fully  rewritten  therein,  and  alleged 
that  if  the  Commission  be  of  the  opinion  that  said  line  of  railway 
between  said  points  known  as  Chittenden's  and  Fell's  on  said  pub- 
lic highway  had  not  been  abandoned  by  reason  of  the  things  done 
and  the  proceedings  heretofore  had,  that  said  road  or  that  portion 
thereof  cannot  be  lawfully  abandoned  without  an  order  of  this 
Commission,  and  that  this  Commission   has   jurisdiction    in   the 


Public  Utilities  Commission  661 

premises,  that  then  and  in  that  event  the  defendant  company 
makes  its  application  for  an  order  authorizing  it  to  abandon  said 
track  between  said  points  on  said  railway,  averring  that  it  is  a 
railroad  as  defined  in  section  501  of  the  General  Code,  and  operates 
an  interurban  railroad  in  the  state  of  Ohio ;  alleging  that  said  line 
of  railroad  between  said  points  has  been  operated  for  a  period  of 
more  than  five  years,  and  alleging  that  the  abandonment  of  said 
line  of  railway  and  closing  the  same  for  traffic  is  reasonable  and 
proper,  having  due  regard  to  the  welfare  of  the  public  and  the  cost 
of  operating  the  service  or  facility. 

Defendant  further  alleged  in  its  application  that  by  reason  of 
the  close  proximity  of  its  new  line  of  railway  to  said  old  line  of 
railway  between  said  points,  the  operation  of  both  lines  would  im- 
pose an  unnecessary  and  heavy  burden  upon  the  defendant  en- 
tirely out  of  proportion  to  the  convenience  of  those  living  near 
said  old  line  of  railway,  and  that  the  operation  and  maintenance  of 
the  old  line  was  resulting  in  a  deficit  and  an  absolute  loss  to  the  de- 
fendant, and  if  said  company  was  compelled  to  continue  the  opera- 
tion of  cars  over  the  old  line,  it  would  seriously  impair  the  ability 
of  the  defendant  to  render  proper  and  adequate  service  on  other 
and  more  important  lines  of  interurban  railway,  to  the  great  detri- 
ment and  loss  of  the  defendant  and  to  the  inconvenience  of  the  pub- 
lic generally,  and  prayed  for  an  order  authorizing  the  defendant  to 
permanently  abandon  said  line  of  railway  as  aforesaid.     . 

The  question  before  this  Commission,  submitted  upon  the  plead- 
ings and  the  facts  as  developed  by  an  agreed  statement  of  facts 
and  the  testimony  adduced  at  the  hearing  of  said  causes,  are : 

First.  Whether  or  not  it  was  necessary  for  the  defendant  com- 
pany to  make  application  to  this  Commission  for  authority  to 
abandon  that  portion  of  its  line  of  railway  known  as  the  old  line, 
situate  between  Chittenden's  and  Fell's,  being  a  distance  of  ap- 
proximately seven  miles,  in  view  of  the  fact  that  the  defendant 
company  claimed  to  have  relocated  its  main  track  over  the  new 
route  between  said  points  under  and  by  virtue  of  certain  proceed- 
ings had  by  the  defendant  company  as  alleged  in  the  statement  of 
facts,  and  upon  which  question  of  fact  there  can  be  no  doubt,  as 
the  testimony  conclusively  shows  that  said  proceedings  were  had. 

Second.  Even  if  the  defendant  company  has,  since  July  6, 1913, 
voluntarily  rendered  service  over  said  old  line  up  to  and  including 
the  21st  day  of  September,  1918,  was  the  company  estopped  from 
setting  up  its  claim  that  said  relocation  proceedings  heretofore  had 
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by  it  had  placed  it  in  a  position  where  it  could  voluntarily  abandon 
said  service  under  the  provisions  of  an  act  of  the  General  Assembly 
of  the  State  of  Ohio  passed  March  21,  1917,  and  found  in  volume 
107,  page  525  of  the  Laws  of  Ohio,  the  same  being  sections  504-2 
and  504-3  of  the  General  Code  of  Ohio? 

In  consideration  of  the  case  the  Commission  decided  that,  in 
view  of  the  fact  that  the  company  or  the  complainants,  in  the 
event  of  the  entertaining  of  jurisdiction  tn  said  causes  and  final 
determination  of  the  same  by  this  Commission,  would  have  the 
right  of  appeal  under  the  law  to  the  courts,  it  would  be  the  duty 
of  the  Commission  to  entertain  jurisdiction  and  hear  the  case  upon 
the  application  of  the  defendant  company  for  authority  to  abandon 
said  old  line  of  railway  and  service  thereon,  as  set  forth  in  its  ap- 
plication. 

As  was  said  by  this  Commission  in  the  case  of  the  application 

of  The  Dayton,  Springfield  and  Xenia  Southern  Railway  Company 

to  abandon  certain  portions  of  its  tracks : 

"It  is  useless  to  discuss  the  legality  of  the  power  vested  in 
the  commission  by  the  general  assembly,  for  that  question  is 
one  for  the  courts,  and  the  complainants  have  their  remedy  by 
an  appeal  to  the  proper  judicial  tribunal/' 

* 

In  determining  the  reasonableness  of  the  proposed  abandon- 
ment of  any  portion  of  tracks  or  facilities  of  a  railroad,  the  Com- 
mission must  have  due  regard  to  the  welfare  of  the  public  and 
must  look  to  the  public  necessity  for  the  continued  operation  of 
that  portion  sought  to  be  abandoned,  the  physical  condition  of  the 
property,  whether  it  may  be  operated  with  safety,  whether  or  not 
it  is  in  a  safe  or  a  dangerous  condition  for  use,  whether  it  will  re- 
quire a  large  amount  of  money  to  rehabilitate  it,  and  whether  or 
not  the  company  is  prepared  to  render  proper  service  by  the 
abandonment  of  the  whole  or  any  portion  of  its  tracks  or  service. 

The  testimony  in  this  cause  shows  that  by  the  construction  of 
the  new  track  over  which  continued  service  has  been  given  to  the 
public  since  its  completion  on  July  6,  1913,  between  Fell's  and  Chit- 
tenden's, at  no  point  is  the  new  line  a  greater  distance  than  4150 
feet  from  that  of  the  old  line  sought  to  be  abandoned  in  this  pro- 
ceeding. The  new  line  crosses  six  public  highways  at  different 
points  between  Chittenden's  and  Fell's,  at  which  points  of  intersec- 
tion the  defendant  company  has  maintained  and  is  maintaining 
schedule  stops  for  local  service. 

The  testimony  further  shows,  from  a  careful  census  made  of 
persons  living  within  the  vicinity  of  said  old  line  of  railway,  taking 
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the  limits  of  the  zone  to  be  one  and  one-half  miles  to  the  west  and 
to  a  line  equally  distant  between  said  old  and  new  lines  of  railroads, 
that  573  adults,  73  children  between  five  and  twelve  years  of  age, 
and  69  children  five  years  of  age  and  under,  making  a  total  of  715 
people,  646  of  whom  are  of  the  age  that  would  be  required  to  pay 
fare,  live  within  said  zone. 

The  defendant  alleged,  and  gave  statistics  to  show,  that  the 
average  earnings  of  said  line  are  but  $10.59  per  day,  in  return  for 
the  operation  of  413  car  miles  per  day ;  and  that  the  cost  of  opera- 
tion per  car  mile  over  said  line  is  $.2529,  making  the  total  cost  of 
operation  $101.92  per  day,  which  results  in  a  deficit  and  absolute 
loss  to  the  defendant  of  $82.33  per  day. 

The  Commission,  in  order  to  satisfy  itself  as  to  the  cost  of  ser- 
vice over  the  old  line  between  Chittenden's  and  Fell's,  referred 
said  matter  to  its  engineering  department  which  made  an  in- 
vestigation of  the  exhibits  together  with  an  investigation  of  the 
average  operating  expenses  of  the  railway  system  operated  by  de- 
fendant company,  and  reports  to  the  Commission  that  it  is  quite 
apparent  that  the  receipts  from  the  operation  of  cars  at  certain 
periods  were  hardly  enough  to  pay  for  the  power  alone,  based  upon 
the  cost  for  the  years  1917  and  1918,  and  reports  to  the  Commission 
that  it  is  apparent  that  the  operation  of  cars  between  Fell's  and 
Chittenden's  not  only  was  and  is  unprofitable,  but  was  maintained 
at  a  considerable  loss. 

The  legislature  is  empowering  this  Commission  to  authorize  the 
abandonment  of  or  closing  to  traffic  of  any  portion  or  all  of  a  rail- 
road, laid  down  the  rule  that  the  Commission  should  first  have  a 
hearing  on  an  application  therefor,  that  the  Commission  shall 
ascertain  the  facts  and  make  its  finding  thereon,  and  if  such  facts 
satisfy  the  Commission  that  the  proposed  abandonment  or  closing 
for  traffic  is  reasonable,  having  due  regard  to  the  welfare  of  the 
public  and  the  cost  of  operating  the  service  or  facility,  they  may 
allow  the  same. 

In  arriving  at  our  final  conclusion  in  this  case,  we  have  con- 
sidered all  of  the  circumstances  and  conditions  existing  relative  to 
the  necessity  of  the  service  and  tracks  sought  to  be  abandoned, 
having  due  regard  to  the  welfare  of  the  public  and  the  cost  of 
operating  cars  over  said  old  line  and  the  facilities  for  serving  the 
public  in  that  vicinity. 

This  Commission  is  of  the  opinion  and  belief  that  its  pre- 
decessors in  office,  when  they  authorized  the  issue  and  sale  of  se- 
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curities  for  the  purpose  of  relocating  the  tracks  between  Chitten- 
den's and  Fell's,  were  of  the  opinion  and  belief  that  the  old  line 
in  question  was  to  be  abandoned  and  junked,  for  in  their  order 
therein  promulgated,  being  Order  No.  134  of  said  Commission,  it 
was  provided  that  in  the  account  of  the  proceeds  of  the  sale  of  said 
securities  $150,000.00  was  to  be  charged  from  income  .for  the  aban- 
donment of  seven  and  one-half  miles  of  single  track  on  the  Akron, 
Bedford  and  Cleveland  division,  located  on  the  public  highway, 
which  is  the  track  in  question  in  this  case.  And  the  Commission  is 
of  the  opinion  that,  while  there  may  be  some  inconvenience  to  the 
patrons  of  the  defendant  company  who  used  or  availed  themselves 
of  the  service  rendered  by  the  defendant  company  over  the  old  line 
of  track  prior  to-  the  abandonment  of  the  service  on  September  21, 
1918,  nevertheless,  it  is  a  great  economic  waste  to  compel  the  de- 
fendant company  to  operate  at  a  loss  over  seven  miles  of  railway, 
to  wit,  the  old  line,  when  the  patrons  thereof  can  be  served  by  the 
defendant  company's  cars  operating  over  the  relocated  or  new 
track  having  stops  at  all  of  the  public  roads  crossed  by  the  old  line 
of  track,  six  in  number,  together  with  four  additional  stops  inter- 
mediate between  said  points  or  stations  of  Chittenden's  and  Fell's. 
There  is  no  testimony,  nor  was  it  contended  by  any  of  the  parties 
to  this  proceeding  or  any  witness,  that  the  service  rendered  over 
the  old  line  in  question  was  remunerative  or  can  be  put  upon  an 
earning  basis,  or  that  it  would  not  continue  to  be  operated  at  a  loss. 

The  Commission  is  not  endeavoring  to  decide  the  legal  questions 
involved  or  raised  by  counsel  for  the  complainants  or  in  behalf  of 
the  defendant,  but  have  entertained  jurisdiction  of  these  causes 
under  the  powers  granted  by  the  Gilmore  Act,  heretofore  referred 
to;  and  for  the  reasons  set  forth  have  arrived  at  the  conclusion 
that  the  defendant  company  should  be  authorized  to  abandon  the 
old  line  of  track  and  service  or  facilities  thereon  between  Chitten- 
den's and  Fell's,  as  prayed  for  in  its  application,  and  that  the  Com- 
mission should  not  order  a  reinstitution  of  the  service  during  the 
pendency  of  said  case,  which  services  were  voluntarily  discontinued 
by  the  defendant  company  on  the  21st  day  of  September,  A.  D. 
1918. 

An  order  will  issue  accordingly. 


Public  Utilities  Commission  665 

No.  1599— In  the  Matter  of  the  Joint  Application  of  The  Ada 
Water  and  Light  Company,  and  Fenwick  Ewing,  T.  M.  Kier  and 
C.  B.  Slack,  for  the  Approval  of  the  Public  Utilities  Commission 
of  the  Sale  of  the  Property  Owned  by  Fenwick  Ewing,  T.  M. 
Kier  and  C.  R  Slack  to  The  Ada  Water  and  Light  Company,  a 
Public  Utility  Corporation.    Prayer  Granted. 


(Dated  February  6,  1919.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  joint  application  of  Fenwick  Ewing, 
T.  M.  Kier  and  C.  B.  Slack,  (the  purchasers,  at  judicial  sale,  of  all 
the  property,  rights  and  business  of  The  Ada  Water,  Heat  and 
Light  Company) ,  and  The  Ada  Water  and  Light  Company  (a  cor- 
poration organized  under  the  laws  of  Ohio),  asking  the  consent  to 
and  approval,  by  this  Commission,  of  the  sale  by  said  first  named 
petitioners  and  the  purchase  by  said  The  Ada  Water  and  Light 
Company,  of  all  the  property  and  rights  heretofore  of  said  The  Ada 
Water,  Heat  and  Light  Company: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  service  furnished  the  pub- 
lic will  be  improved  thereby  and  that  the  public  will  thereby  be 
furnished  adequate  service  for  a  reasonable  and  just  rate  or 
charge  therefor,  and  is  satisfied  that  its  consent  and  authority  for 
such  sale  and  purchase  of  said  utility  property  should  be  granted. 
It  is,  therefore, 

Ordered,  That  the  said  Fenwick  Ewing,  T.  M.  Kier  and  C.  B. 
Slack  be,  and  hereby  they  are  authorized  to  sell  and  convey  to  said 
The  Ada  Water  and  Light  Company  all  of  the  property,  real,  per- 
sonal and  mixed  heretofore  of  The  Ada  Water,  Heat  and  Light 
Company  and  recently  acquired,  by  said  applicants,  at  judicial  sale; 
and  said  The  Ada  Water  and  Light  Company  hereby  is  authorized 
to  purchase  said  property,  and  to  pay  therefor  the  agreed  con- 
sideration of  $60,000.00.    It  is  further 

Ordered,  That,  forthwith  upon  the  passing  of  the  title  to  said 
property,  the  applicants  file  with  this  Commission  schedules  pro- 
viding for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  of  any  increase  in  rates  or  diminution  of  service 
within  the  territory  now  served  by  means  of  said  property,   nor 
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shall  the  findings  hereinbefore  set  forth  as  to  rates  and  service  be 
binding  upon  this  Commission  in  any  future  proceeding  involving 
said  matters. 


No.  1618— In  the  Matter  of  the  Application  of  The  Dayton,  Coving- 
ton and  Piqua  Traction  Company  for  Consent  and  Authority  to 
Make  and  Enter  into  an  Agreement  for  an  Extension  of  the  Ma- 
turity Date  of  its  Fifteen  Year,  Six  Per  Cent.  Second  Mortgage 
Gold  Bonds.    Prayer  Granted. 


(Dated  February  21,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard,  and  was  heard  upon  the  application  of 
The  Dayton,  Covington  and  Piqua  Traction  Company,  (a  corpora- 
tion organized  and  existing  under  the  laws  of  Ohio,  with  now  out- 
standing, among  its  capital  obligations  and  securities,  sixty  thou- 
sand dollars,  principal  sum,  of  Fifteen  Year,  six  per  cent.  Second 
Mortgage,  Gold  Bonds,  dated  March  first,  1904),  asking  such  con- 
sent and  authority  of  the  Commission  as  will  authorize  it  to  con- 
summate an  arrangement  negotiated  with  the  parties  in  interest, 
whereby  the  maturity  date  of  said  Second  Mortgage  Bonds  will  be 
extended  to  April  first,  1922,  in  consideration,  among  other  things, 
of  the  payment,  by  applicant  during  such  extended  period,  of  not 
to  exceed  one  per  cent,  additional  interest  per  annum. 

The  Commission,  being  fully  advised  in  the  premises,  and 
having  taken  into  consideration  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  finds  that 
it  will  be  much  more  advantageous  to  the  applicant  to  recognize 
its  said  indebtedness  by  negotiating  such  extension  of  the  maturity 
date  of  said  bonds  and  assuming  such  additional  interest  charge 
than  to  sacrifice  new  securities  at  the  discounts  which  would  now 
have  to  be  offered  to  market  any  new  securities  to  obtain  the  funds 
necessary  for  the  payment  and  discharge  of  said  Second  Mortgage 
Bonds  upon  March  first,  1919,  should  the  maturity  date  thereof  not 
be  extended,  and  it  appearing  that  some  manner  of  discharging  or 
postponing  the  payment  and  discharge  of  said  obligations  must  be 
provided  on  or  before  March  first,  1919,  the  Commission  further 
finds  that,  in  view  of  the  satisfaction  of  the  Trustee  for,  and  the 
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holders  of  said  bonds  therewith,  the  said  extension  of  the  maturity 
date  of  said  bonds  is  necessary  and  required,  and  the  Commission 
is  satisfied  that  its  consent  and  authority  therefor  should  be 
granted.    It  is,  therefore, 

Ordered,  That  said  The  Dayton,  Covington  and  Piqua  Trac- 
tion Company  be,  and  it  hereby  is,  authorized  to  extend  to  April 
first,  1922,  the  maturity  date  of  its  Second  Mortgage,  six  per  cent. 
Gold  Bonds,  now  issued  and  outstanding,  and  to  pay,  during  the 
period  of  such  extension,  not  to  exceed  an  additional  one  per 
centum  (1%)  interest  per  annum  thereupon,  all  in  accordance 
with  the  terms  set  forth  in  the  Supplemental  Indenture  providing 
for  said  extension,  a  copy  of  which,  marked  "Exhibit  B",  is  append- 
ed to  the  application  herein,  and  to  execute  such  instruments  of 
writing,  and  do  all  and  several  the  things  necessary  to  be  done  to 
secure  said  extension  of  the  maturity  date  of  said  bonds,  and  to 
perform  its  part  of  said  Indenture  relative  to  such  extension  of  the 
maturity  date  of  said  bonds  and  the  payment  of  said  additional  in- 
terest annually  upon  the  same.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  consummation  of  such  extension  of  the  maturity  date 
of  said  bonds. 
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There  is  no  Statutory  Provision  Which  Requires  County  Commis- 
sioners or  Township  Trustees  to  Purchase  Road  Equipment  by 
Competitive  Bidding.  However,  the  Interest  of  the  Public  Will 
be  Best  Served  by  Inviting  Bids  and  Awarding  the  Contracts  to 
the  Lowest  Responsible  Bidder.  The  County  Commissioners 
Have  no  Authority  to  Issue  Bonds  for  the  Purpose  of  Making 
Purchase  of  Road  Machinery,  Tools  and  Equipment.  The  County 
Commissioners,  May,  Under  Authority  of  Section  7214,  General 
Code,  Without  Advertising  or  Competitive  Bidding,  Purchase 
Material  for  Road  Construction  Improvement  and  Repairs.  This 
Power  is  Subject  to  the  Restrictions  Contained  in  Sections  2414 
and  5660  General  Code. 


No.  72— (Opinion  Dated  February  25,  1919.) 

Hon.  G.  B.  Findley,  Prosecuting  Attorney,  Elyria,  Ohio. 
Dear  Sir:     This  department  has  had  under  consideration  your 
letter  of  January  27,  1919,  wherein  you  submit  for  opinion  the  fol- 
lowing three  inquiries : 

"1.  Can  the  county  commissioners  go  into  the  market  and 
purchase  such  equipment  as  they  feel  suitable  to  their  needs 
without  advertising  ? 

"2.  Can  bonds  be  issued  to  raise  funds  to  pay  for  such 
equipment  ? 

"3.  After  equipment  is  purchased  have  the  county  com- 
missioners authority  to  purchase  material  such  as  slag,  as- 
phalt,  etc.  in  the  open  market  without  advertising?" 

In  connection  with  the  first  of  these  inquiries,  reference  is  had 

to  Section  7200  General  Code,  which  in  its  original  form  as  enacted 

May  17,  1915,  (105-106  O.  L.,  617)  read  as  follows: 

"Sec.  7200.  The  county  commissioners  may  purchase 
such  machinery  or  other  equipment  for  construction,  improve- 
ment, maintenance  or  repair  of  the  highways,  bridges  and  cul- 
verts under  their  jurisdiction,  as  they  may  deem  necessary, 
which  shall  be  paid  for  out  of  any  taxes  levied  and  col- 
lected for  construction,  improvement,  maintenance  and  re- 
pair of  roads,  as  provided  in  this  chapter.  All  road 
machinery,  tools  or  other  equipment  owned  by  the 
township  when  this  chapter  takes  effect  may  be  taken  over  by 
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the  county  at  a  price  to  be  agreed  upon  between  the  county 
commissioners  and  the  township  trustees.  All  such  machinery, 
tools  and  equipment  belonging  to  the  county  shall  be  under  the 
care  and  custody  of  the  county  highway  superintendent  at  the 
expense  of  the  county.  The  county  highway  superintendent 
shall  annually  on  the  fifteenth  day  of  November  make  or  cause 
to  be  made  a  written  inventory  of  all  such  machinery,  tools  and 
equipment  indicating  each  article  and  stating  the  value  thereof 
and  the  estimated  cost  of  all  necessary  repairs  thereto,  and  de- 
liver the  same  to  the  county  commissioners  who  shall  cause 
the  same  to  be  placed  on  file.  At  the  same  time,  he  shall  file 
with  the  county  commissioners  his  written  recommendations 
as  to  what  machinery,  tools  and  equipment  should  be  pur- 
chased for  the  use  of  the  county  and  townships  during  the  en- 
suing year,  and  the  probable  cost  thereof.  The  county  com- 
missioners shall  provide  suitable  places  for  housing  and  stor- 
ing machinery,  tools  and  equipment  owned  by  the  county. 

Nothing  herein  shall  prevent  any  township  or  two  or  more 
townships  from  purchasing  for  the  exclusive  use  of  the  town- 
ship or  townships  such  machinery,  tools  and  equipment  as 
may  be  deemed  necessary  by  the  trustees  thereof,  but  before 
such  purchase  the  suggestions  of  the  county  highway  superin- 
tendent shall  be  considered.  Such  machinery,  tools  and  equip- 
ment shall  be  paid  for  by  the  trustees  of  the  township  or  by 
the  trustees  of  two  or  more  townships,  if  for  the  joint  use  of 
two  or  more  townships,  out  of  any  funds  available  for  road 
maintenance  and  repair.  Such  township  or  townships  may 
join  with  an  incorporated  village  for  the  purchase  of  ma- 
chinery, tools  and  equipment  for  their  joint  use.  All  ma- 
chinery, tools  and  implements,  whether  owned  by  the  county 
or  township,  shall  be  plainly  marked,  in  such  way  as  to  in- 
dicate the  ownership  of  such  property." 

As  it  thus  read,  said  section  was  the  subject  of  an  opinion  from 

this  department  under  date  March  21,  1916,  Opinions  of  Attorney 

General,  1916,  Vol.  1,  p.  523,  from  which  the  following  is  quoted: 

"I,  therefore,  advise  you  that  there  is  no  statutory  provision 
which  requires  county  commissioners  or  township  trustees,  in 
purchasing  culvert  pipe  and  road  machinery,  to  let  the  con- 
tracts for  the  same  by  competitive  bidding.  While  there  is  no 
legal  requirement  as  to  letting  contracts  for.  material  and  ma- 
chinery by  competitive  bidding,  it  is  my  view  that  under  or- 
dinary circumstances  the  interests  of  the  public  will  be  best 
served  by  inviting  bids  and  awarding  the  contracts  to  the 
lowest  responsible  bidder,  in  making  the  purchases  referred  to 
by  you  in  your  communication." 

The  same  view  was  expressed  in  a  further  opinion  of  this  de- 
partment, Opinions  of  the  Attorney  General,  1916,  Vol.  1,  pp.  882; 
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886,  which  last  mentioned  opinion  was  referred  to  with  approval  by 
my  immediate  predecessor  in  an  opinion  found  at  p.  2332,  Vol.  III., 
Opinions,  1917. 

Said  Section  7200  General  Code,  as  amended  March  20. 1917,  (107 
O.  L.,  115)  reads  as  follows: 

"Sec.  7200.  The  county  commissioners  may  purchase  such 
machinery,  tools  or  other  equipment  for  the  construction,  im- 
provement, maintenance  or  repair  of  the  highway,  bridges 
and  culverts  under  their  jurisdiction  as  they  may  deem  neces- 
sary, which  shall  be  paid  for  out  of  the  road  funds  of  the 
county.  The  county  commissioners  may  also  at  their  dis- 
cretion purchase,  hire  or  lease  automobiles,  motorcycles  or 
other  conveyances  and  maintain  the  same  for  the  use  of  the 
county  surveyor  and  his  assistants  when  on  official  business. 
All  such  machinery,  tools,  equipment  and  conveyances  belong- 
ing to  the  county  shall  be  under  the  care  and  custody  of  the 
county  surveyor.  All  such  machinery,  tools,  equipment  and 
conveyances  owned  by  the  county  shall  be  plainly  and  con- 
spicuously marked  as  the  property  of  the  county.  The  county 
surveyor  shall  annually  on  the  fifteenth  day  of  November 
make,  or  cause  to  be  made,  a  written  inventory  of  all  such  ma- 
chinery, tools,  equipment  and  conveyances  indicating  each 
article  and  stating  the  value  thereof  and  the  estimated  cost 
of  all  necessary  repairs  thereto  and  deliver  the  same  to  the 
county  commissioners,  who  shall  cause  the  same  to  be  placed 
on  file.  At  the  same  time  he  shall  file  with  the  county  com- 
missioners his  written  recommendations  as  to  what  machinery, 
.  tools,  equipment  and  conveyances  should  be  purchased  for  the 
use  of  the  county  during  the  ensuing  year  and  the  probable 
cost  thereof.  The  county  commissioners  shall  provide  suit- 
able places  for  housing  and  storing  machinery,  tools,  equip- 
ment and  conveyances  owned  by  the  county. 

» 

Inasmuch  as  the  statute  in  its  present  form  is  not  substantially 
different,  so  far  as  concerns  the  purchase  of  equipment,  from  its 
form  as  enacted  105,  106  O.  L.,  617,  and  passed  upon  by  this  de- 
dartment,  the  opinions  above  quoted  are  now  in  point  and  no  reason 
is  perceived  why  they  should  not  be  adhered  to. 

Coming  to  your  second  inquiry,  whether  bonds  may  be  is- 
sued to  pay  for  such  equipment :  Section  7200  itself  provides  that 
the  equipment  "shall  be  paid  for  out  of  the  road  funds  of  the 
county."  This  language  imports  the  idea  of  payment  from  tax 
funds,  especially  when  consideration  is  given  to  the  provisions  of 
Section  6956-1,  making  it  the  duty  of  the  board  of  county  commis- 
sioners to  provide  annually  a  fund  for  the  repair  and  maintenance 
of  bridges  and  county  highway.   This  last  named  section  is  found  in 
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105-106  O.  L.,  647,  in  the  chapter  entitled  "General  Provisions/'  and 
is*  here  quoted  in  full,  as  follows : 

"Sec.  6956-1.  After  the  annual  estimate  for  the  county  has 
been  filed  with  the  county  commissioners  by  the  county  high- 
way superintendent,  and  the  county  commissioners  have  made 
such  changes  and  modifications  in  said  estimate,  as  they  deem 
proper,  they  shall  then  make  their  levy,  for  the  purposes  set 
forth  in  said  estimate,  upon  all  the  taxable  property  of  the 
county  not  exceeding  in  the  aggregate  two  mills  upon  each 
dollar  of  the  taxable  property  of  said  county.  The  board  of 
county  commissioners  shall  provide  annually  a  fund  for  the 
repair  and  maintenance  of  bridges  and  county  highways.  The 
repair  and  maintenance  fund  so  provided  shall  not  be  less  than 
twenty  dollars  for  each  mile  of  county  highways  in  said  county. 
Such  levies  shall  be  in  addition  to  all  other  levies  authorized 
by  law  for  said  purposes,  but  subject  however  to  the  limita- 
tion upon  the  combined  maximum  rate  for  all  taxes  now  in 
force.  The  provisions  of  this  section  shall  not,  however,  pre- 
vent the  commissioners  from  using  any  surplus  in  the  gen- 
eral funds  of  the  county  for  the  purposes  set  forth  in  said 
estimate,  or  in  the  repair  or  maintenance  of  roads." 

Furthermore,  no  statute  has  been  found  providing  for  the  issu- 
ing of  bonds  for  the  purpose  of  purchasing  road  machinery  or  equip- 
ment. It  is  therefore  to  be  concluded  that  the  view  expressed  by 
yourself  is  correct,  namely,  that  the  county  commissioners  have  no 
authority  to  issue  bonds  for  the  purpose  of  making  purchase  of  road 
machinery,  tools  and  equipment. 

Your  third  inquiry  is  as  to  whether  the  commissioners  may, 
after  purchasing  equipment,  go  into  the  open  market  and,  without 
advertising,  purchase  such  material  as  slag,  asphalt,  etc.,  for  use  in 
road  repairs,  and  may  be  answered  to  a  great  extent  along  the  same 
lines  as  your  first  inquiry. 

Section  7214  General  Code  (106  O.  L.,  645),  reads  as  follows: 

"The  county  commissioners  or  township  trustees  may  con- 
tract for  and  purchase  such  material  as  is  necessary  for  the 
purpose  of  constructing,  improving,  maintaining  or  repairing 
any  highways,  bridges  or  culverts  within  the  county,  and  also 
appropriate  additional  land  necessary  for  cuts  and  fills  to- 
gether with  a  right  of  way  to  or  from  the  same  for  the  re- 
moval of  material.  If  the  county  commissioners  or  township 
trustees,  and  the  owner  of  such  material  or  land,  cannot  agree 
on  the  price  therefor,  the  county  commissioners  or  township 
trustees  may  apply  to  the  probate  court  or  common  pleas 
court  of  the  county  in  which  the  same  is  located,  and  on  re- 
ceipt of  such  application,  the  court  shall  proceed  to  assess  the 
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value  of  the  material  or  right  to  be  appropriated  in  the  man- 
ner hereinafter  provided." 

In  the  three  opinions  which  have  been  above  referred  to  in 
giving  answer  to  your  first  inquiry,  it  is  held  that  the  county  com- 
missioners may,  under  authority  of  Section  7214,  without  advertis- 
ing or  competitive  bidding,  purchase  material  for  road  construction, 
improvement  and  repairs.  In  so  far  as  they  relate  to  your  third 
inquiry,  these  opinions  are  adhered  to. 

No  doubt  you  are  keeping  in  mind  certain  restrictions  imposed 
on  county  commissioners  in  the  matter  of  expenditures,  such  as 
contained  in  Section  2414  General  Code,  providing  in  substance  that 
only  by  unanimous  consent  of  all  members  present,  etc.,  may  a 
proposition  involving  an  expenditure  of  one  thousand  dollars  or 
more  be  agreed  to,  unless  twenty  days  have  elapsed  since  the  intro- 
duction of  the  proposition ;  and  as  contained  in  Section  5660  General 
Code,  providing  in  substance  that  auditor's  certificate  of  funds  re- 
quired must  first  be  made  as  a  condition  precedent  to  the  validity 
of  a  proposed  expenditure,  or  proposed  contract  involving  expendi- 
ture. Furthermore,  it  is  well  that  there  should  be  borne  in 
mind  the  suggestion  of  my  predecessor  as  set  forth  in  the 
quotation  above  from  his  opinion,  that,  under  ordinary  circum- 
stances, the  interests  of  the  public  will  be  best  served  by 
making  purchases  under  the  competitive  bidding  plan.  Expressing 
this  thought  in  another  way,  the  rule  should  be  that  whenever  prac- 
ticable the  competitive  bidding  plan  should  be  used. 


The  Proper  Expenses  for  Supplies,  Postage,  etc.,  Incurred  by  the 
County  Auditor  in  the  Mailing  of  Tax  Listing  Blanks  are  Payable 
as  Claims  Against  the  County  by  Virtue  of  Section  6585  General 
Code.  The  County  Auditor  is  Without  Authority  to  Have  this 
Work  Done  by  an  Addressing  Agency  Or  Concern,  Because  it  id 
Essentially  Work  of  a  Clerical  Character  Which  Must  be  Done 
in  His  Office. 


No.  78— (Opinion  Dated  February  26,  1919.) 

Hon.  T.  F.  Hudson,  Prosecuting  Attorney,  Springfield,  Ohio. 

Dear  Sir:    Receipt  is  acknowledged  of  your  letter  of  Feb- 
ruary 7,  1919,  requesting  my  opinion  as  follows : 

"Section  5366  G.  C.  provides  that  the  County  Auditor  shall 


Attorney  General  673 

mail  the  tax  blanks  before  the  second  Monday  in  April  to  the 
persons  required  to  list  such  property,  but  this  section  makes 
no  provision  for  the  cost  of  mailing  the  blanks.  I  therefore 
desire  your  opinion  on  the  following  question: 

Would  it  be  legal  for  the  County  Auditor  to  employ  a 
Multigraph  Letter-Addressing  Company  to  address  the  en- 
velopes, fold  and  insert  the  tax  blanks  and  affix  the  postage 
thereto,  the  bill  for  the  entire  expense  of  this  work  to  be  paid 
upon  allowance  by  the  County  Commissioners  out  of  the  gen- 
eral fund  of  the  county  ?" 

I  refer  you  to  Section  5585  General  Code  (107  O.  L.,  40), 
which  provides,  in  part,  as  follows : 

"*  *  *  The  contingent  expenses  of  the  county  auditor 
*  *  *  including  postage,  and  express  charges,  *  *  * 
shall  be  allowed  and  paid  as  other  claims  against  the  county." 

Section  5366,  referred  to  by  you,  provides  that  the  blanks  for 
listing  personal  property  shall  be  supplied  by  the  auditor  "at  his 
office  for  use  of  persons  required  to  list  such  property  of  any  char- 
acter."   The  section  goes  on  to  provide  that — 

'The  county  auditor  may  mail  such  blanks  prior  to   the 
*     second  Monday  in  April  to  the  persons  required  to  list  such 
property,  or  may  place  listing  blanks  at  convenient  places  in 
each  taxing  subdivision,  and  give  notice  thereof  in  one  news- 
paper of  general  circulation  in  the  county.1 
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It  is  probably  true  that  as  a  general  proposition  the  term  "con- 
tingent expenses"  includes  only  such  expenses  as  are  irregular  or 
may  be  said  to  be  unf orseen,  so  that  they  cannot  be  provided  for  in 
advance.  This  is  the  meaning  of  the  phrase  as  used  in  Section  5585, 
excepting  that  by  the  inclusion  therein  of  "postage"  the  term  is 
enlarged  so  as  to  to  embrace  that  item  of  expense,  which  perhaps 
otherwise  it  would  not  embrace.  In  this  instance  you  inquire 
whether  the  expenses  incident  to  mailing  the  blanks  are  to  be  in- 
curred by  the  county  auditor  and  treated  as  claims  against  the 
county.  In  my  opinion  they  are.  The  postage  itself,  i.e.,  the  stamps 
required — is  an  item  which  is  treated  as  a  contingent  expense,  and 
I  can  see  no  reason  for  drawing  the  line  between  the  purchase  of 
stamps  themselves  and  the  necessary  expense,  as  by  purchase  of 
envelopes,  etc.,  incident  to  the  mailing. 

However,  the  more  important  question  is  as  to  whether  or  not 
the  work  of  addressing,  sealing  and  stamping  the  envelopes,  which 
is  of  a  clerical  character,  can  be  done  in  the  manner  described  by 
you.    Ordinarily,  such  work  would  be  performed  by  the  auditor 
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through  his  deputies  and  clerks.  It  is  proposed  now  to  let  it  out  to 
a  mailing  service — in  short,  to  convert  into  a  supply,  as  it  were, 
something  that  heretofore  has  been  treated  as  a  clerical  service 
and  performed  by  the  office  force  of  the  auditor.  It  is  obvious  that 
the  line  must  be  drawn  somewhere.  The  auditor  could  not,  for  ex- 
ample, let  out  to  a  firm  of  certified  public  accountants  his  work  in 
keeping  the  fiscal  books  of  the  county;  and  the  county  commis- 
sioners would  have  no  authority  to  allow  a  bill  so  incurred  as  a 
claim  ag&inst  the  county. 

On  the  whole,  I  am  of  the  opinion  that  the  thing  inquired  about 
cannot  lawfully  be  done.  The  work  performed  by  an  addressing 
and  mailing  concern  is  essentially  clerical  service.  All  clerical  work 
to  be  done  by  the  county  auditor  must  be  performed  by  his  assist- 
ants, whose  compensation  is  to  be  fixed  by  him  and  payable  from 
the  allowances  properly  made.  These  allowances  come  primarily 
from  the  fee  fund ;  so  that  the  effect  of  permitting  the  auditor  to 
have  the  work  described  by  you  done  in  the  manner  referred  to 
and  pair  for  as  a  claim  against  the  county  would  be  to  make  the 
general  county  fund  bear  an  expense  which  the  law  clearly  requires 
to  be  a  charge  upon  the  fee  fund,  so  long  as  that  fund  is  sufficient. 
(See  Sections  2980  et  seq.,  General  Code.) 

It  is  the  opinion  of  this  department,  therefore,  that  the  proper 
expenses  for  supplies  and  postage,  etc.,  incurred  by  the  auditor 
in  the  mailing  of  tax  listing  blanks  are  payable  as  claims  against 
the  county  by  virtue  of  Section  5585  General  Code,  above  quoted, 
but  that  the  auditor  is  without  authority  to  have  this  work  done  by 
an  addressing  agency  or  concern,  because  it  is  essentially  work  of 
a  clerical  character  which  must  be  done  in  his  office. 
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The  State  Ex  Rel.  Buchtel,  v.  Hawkins,  Justice  of  the  Peace. 


Attachment— Jurisdiction— Justice  of  Peace— Section  10224  and 
10225,  General  Code— Action  Commenced  in  Township— Defend- 
ant and  Garnishee  Cleveland  Residents. 


Under  the  provisions  of  Sections  10224  and  10225,  General  Code,  a 
justice  of  the  peace  elected  and  residing  in  a  township  of  Cuyahoga  county 
outside  of  the  city  of  Cleveland  is  without  jurisdiction  to  issue  an  order 
of  attachment  against  a  resident  of  the  city  of  Cleveland  and  against  a 
garnishee  who  is  a  resident  of  said  city,  where  neither  the  defendants  nor 
the  garnishee  can  be  served  in  the  township  in  which  the  justice  was 
elected  and  in  which  he  resides. 


No.  15933—  (Decided  November  19,  1918.) 

In  Mandamus. 

This  is  a  proceeding  in  mandamus  originating  in  this  court.  The 
defendant  is  a  justice  of  the  peace  in  and  for  East  Cleveland  town- 
ship, Cuyahoga  county,  Ohio.  On  the  6th  day  of  March,  1918,  plain- 
tiff brought  an  action  against  one  James  Svobodo,  before  said  de- 
fendant as  justice  of  the  peace,  to  recover  the  sum  of  twelve  dol- 
lars for  necessaries.  At  the  time  of  the  filing  of  his  bill  of  partic- 
ulars, plaintiff  filed  an  affidavit  in  attachment,  naming  The  Theo- 
dor  Kundtz  Company,  a  corporation,  garnishee,  and  tendered  a 
bond  as  required  by  law.  It  appears  from  the  petition  that  at  the 
time  of  the  filing  of  said  papers  said  Svoboda  was  a  resident  of  the 
city  and  township  of  Cleveland  and  not  a  resident  of  the  township 
of  East  Cleveland,  nor  present  therein,  and  the  said  The  Theodor 
Kundtz  Company  was  located  and  had  its  principal  place  of  busi- 
ness in  the  city  and  township  of  Cleveland  and  not  in  the  township 
of  East  Cleveland.  The  defendant,  as  justice  of  the  peace,  refused 
to  issue  a  summons  in  said  action  and  to  issue  an  order  of  attach- 
ment. The  prayer  of  the  petition  is  that  a  writ  of  mandamus  is- 
sue to  compel  him  to  do  so  and  to  proceed  to  assume  jurisdiction 
of  said  action  and  proceedings  in  attachment.  The  sufficiency  of 
the  petition  is  challenged  by  demurrer. 

Messrs.  Chapman,  Howland,  Niman  &  Younger,  for  plaintiff. 

Messrs.  Gentsch,  Rawson,  Smith,  Kavanagh  &  Carpenter ;  Messrs. 
Hoyt,  Dustin,  Kelley,  McKeehan  &  Andrews;  Mr.  D.  E.  Morgan 
and  Mr.  C.  M.  Horn,  for  defendant. 
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Newman,  J.  The  demurrer  to  the  petition  presents  the  ques- 
tion whether  a  justice  of  the  peace  elected  in  a  township  of  Cuya- 
hoga county  outside  of  the  city  of  Cleveland  has  jurisdiction  to  is- 
sue an  order  of  attachment  against  a  resident  of  the  city  of  Cleve- 
land and  against  a  garnishee  who  is  a  resident  of  that  city,  when 
neither  the  defendant  nor  the  garnishee  can  be  served  in  the  town- 
ship in  which  the  justice  of  the  peace  was  elected  and  in  which  he 
resides. 

Section  583,  Revised  Statutes,  as  amended  93  Ohio  Laws,  146, 
provided : 

"Justices  of  the  peace  within  and  co-extensive  with  their  re- 
spective counties  shall  have  jurisdiction  and  authority:  *  *  * 

"7.  To  issue  attachments  and  proceed  against  the  goods  and 
effects  of  debtors  in  certain  cases,  except  in  counties  containing  a 
city  of  the  second  grade  of  the  first  class,  or  of  the  first  grade, 
second  class,  the  jurisdiction  and  authority  in  such  cases  is  co- 
extensive only  with  the  township  for  which  the  justice  was  elected, 
but  when  said  justice  has  jurisdiction  of  the  defendant  because 
he  resides  in  the  township  for  which  said  justice  was  elected  or 
otherwise  as  provided  in  Section  584  of  the  Revised  Statutes,  the 
jurisdiction  of  such  justice  in  attachment  shall  be  co-extensive  with 
the  county." 

Section  584,  as  amended  93  Ohio  Laws,  146,  provided : 

"No  householder  or  freeholder  resident  of  the  county  shall  be 
held  to  answer  a  summons  issued  against  him  by  a  justice  in  a  civil 
matter  in  any  township  of  such  county  other  than  the  one  where 
he  resides,  except  as  otherwise  provided  by  Section  583,  and  in  the 
cases  following:  *  *  * 

"Fourth,  Where  the  summons  is  accompanied  with  an  order 
to  attach  property  the  jurisdiction  is  co-extensive  with  the  county, 
except  in  counties  containing  a  city  of  the  second  grade  of  the 
first  class,  or  of  the  first  grade,  second  class,  the  jurisdiction  is  co- 
extensive only  with  the  township  for  which  the  justice  was  elected, 
unless  jurisdiction  of  the  defendant  is  otherwise  obtained  as  pro- 
vided elsewhere  in  this  section." 

The  counties  referred  to  in  paragraph  7  of  Section  583  and  in 
paragraph  4  of  Section  584  are  Cuyahoga  and  Franklin. 

On  February  2,  1909,  in  Oakman  v.  Rose  Furniture  Co.,  79 
Ohio  St.,  467,  the  judgment  of  the  circuit  court  of  Cuyahoga  county 
was  affirmed.  The  circuit  court  in  that  case  held  unconstitutional 
the  amendment  to  Section  584,  Revised  Statutes,  supra,  excepting 
Cuyahoga  and  Franklin  counties  from  the  general  provisions  of 
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that  section  as  to  the  jurisdiction  of  justices  of  the  peace  in  attach- 
ment cases,  and  held  that  justices  of  the  peace  in  those  counties, 
as  well  as  in  all  counties  of  the  state,  had  jurisdiction  co-exten- 
sive with  their  counties  "to  issue  attachments  and  proceed  against 
the  goods  and  effects  of  debtors  in  certain  cases/' 

The  codifying  commission  of  Ohio  codified  the  lawa  of  this 
state,  which  codification  was  adopted  by  the  general  assembly  in 
1910.  Section  583  was  carried  into  the  General  Code  as  Section 
10224,  and  the  codifying  commission  named  the  two  counties,  Cuya- 
hoga and  Franklin,  in  paragraph  7,  instead  of  referring  to  them 
by  class  and  grade. 

Section  584  was  carried  into  the  code  as  Section  10225,  and 
paragraph  4  of  the  former  section  was  made  to  read :  "Where  the 
summons  is  accompanied  with  an  order  to  attach  property  the 
jurisdiction  is  co-extensive  with  the  county,  except  as  otherwise 
specially  provided." 

We  do  not  think  there  can  be  any  question  but  that  the  words 
"except  as  otherwise  specially  provided"  refer  to  the  exception  in 
the  seventh  paragraph  of  Section  10224. 

It  is  to  be  observed,  therefore,  that  not  only  the  provisions  for 
county-wide  jurisdiction  of  justices  in  attachment  cases  were  re- 
enacted  by  the  general  assembly  in  1910,  but  also  the  provisions 
which  excepted  Cuyahoga  and  Franklin  counties  therefrom.  These 
two  sections  were  in  the  General  Code  on  September  3, 1912. 

On  that  date  Section  1,  Article  IV  of  the  Constitution,  was 
amended  so  as  to  read :  "The  judicial  power  of  the  state  is  vested 
in  a  supreme  court,  courts  of  appeals,  courts  of  common  pleas, 
courts  of  probate,  and  such  other  courts  inferior  to  the  courts  of 
appeals  as  may  from  time  to  time  be  established  by  law."  This 
constitutional  amendment  became  effective  January  1,  1913,  and 
the  office  of  justice  of  the  peace  ceased  at  that  time  to  be  a  con- 
stitutional office. 

The  general  assembly,  clothed  with  power  to  establish  courts 
inferior  to  the  courts  of  appeals,  on  April  28, 1913  (103  Ohio  Laws, 
214),  enacted  the  following: 

"Sec.  1711-1.  That  there  be  and  is  hereby  established  in  each 
of  the  several  townships  in  the  several  counties  of  the  state  of 
Ohio,  except  townships  in  which  a  court  other  than  a  mayor's  court 
now  exists  or  may  hereafter  be  created  having  jurisdiction  of  all 
cases  of  which  justices  of  the  peace  have  or  may  have  jurisdiction, 
the  office  of  justice  of  the  peace. 
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"The  jurisdiction,  powers  and  duties  of  said  office,  and  the 
number  of  justices  of  the  peace  in  each  such  township  shall  be  the 
same  as  was  provided  by  the  laws  in  force  on  September  3rd,  1912* 
All  laws  and  parts  of  laws,  in  force  on  said  date,  in  any  manner 
regulating  such  powers  and  duties,  fixing  such  jurisdiction  or  per- 
taining to  such  office  or  the  incumbents  thereof  are  hereby  de- 
clared to  be  and  remain  in  force  until  specifically  amended  or  re- 
pealed, the  same  as  if  herein  re-enacted." 

It  is  conceded  by  counsel  for  the  relator  that  there  was  estab- 
lished in  each  of  the  townships  in  the  several  counties,  except  town- 
ships in  which  a  court  other  than  a  mayor's  court  then  existed  or 
that  might  thereafter  be  created,  the  office  of  justice  of  the  peace, 
with  the  jurisdiction,  powers  and  duties  that  had  existed  by  the 
laws  in  force  on  September  3,  1912,  and  all  laws  regulating  such 
powers  and  duties  and  fixing  such  jurisdiction  were  expressly  de- 
clared to  be  and  remain  in  force  until  repealed. 

Cleveland  township,  Cuyahoga  county,  is  a  township  in  which 
a  court  other  than  a  mayor's  court  exists,  viz.,  the  municipal  court 
of  the  city  of  Cleveland,  and  therefore  there  are  no  justices  of  the 
peace  in  that  township. 

But  it  is  the  claim  of  counsel  that  inasmuch  as  the  provisions 
in  Sections  583  and  584,  Revised  Statutes,  supra,  excepting  Cuya- 
hoga and  Franklin  counties,  have  been  declared  unconstitutional  in 
the  Oakman  case,  Section  10224  and  10225,  General  Code,  their 
successors,  stand  with  the  same  meaning  and  the  same  interpreta- 
tion that  attached  before  the  codification  in  1910. 

We  cannot  subscribe  to  tfois  view.  It  is  not  a  matter  of  in- 
terpretation or  construction  with  which  we  are  dealing.  When 
Section  1711-1,  supra,  was  enacted  in  1913,  the  general  assembly, 
by  the  use  of  the  term  "laws  in  force  on  September  3rd,  1912,"  had 
reference  to  all  sections  in  the  General  Code  relating  to  the  juris- 
diction, powers  and  duties  of  a  justice  of  the  peace  which  had  not 
been  repealed.  Sections  583  and  584,  Revised  Statutes,  had  not 
only  not  been  repealed,  but,  as  we  have  seen,  were  carried  into  the 
General  Code  as  Section  10224  and  10225.  At  the  time  Section 
1711-1,  supra,  was  enacted,  the  holding  in  the  Oakman  case  could 
have  no  application,  for  the  office  of  justice  of  the  peace  had 
ceased  to  be  a  constitutional  office,  had  become  statutory,  and  was 
wholly  within  the  control  of  the  general  assembly.  In  re  Hesse,  93 
Ohio  St.,  230. 

Our  conclusion  that  the  general  assembly  intended  to  include 
among  the  laws  in  force  on  September  3,  1912,  the  exception  con- 
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tained  in  Sections  10224  and  10225,  supra/ in  reference  to  Cuyahoga 
and  Franklin  counties,  is  strengthened,  we  think,  by  the  fact  that 
as  late  as  February  1917,  107  Ohio  Laws,  20,  Section  10225  was 
amended  and  the  exception  in  reference  to  these  two  counties  was 
again  carried  into  the  section. 

On  April  18,  1913,  103  Ohio  Laws,  682,  the  general  assembly 
amended  and  supplemented  an  act  providing  for  the  establishment 
of  a  municipal  court  in  the  city  of  Cleveland,  and  in  Section  1579-10 
it  was  provided  that  in  all  actions  and  proceedings  against  a  resi- 
dent of  the  city  of  Cleveland,  heard  and  determined  in  a  court  of  a 
justice  of  the  peace  in  and  for  any  township  in  the  county  of 
Cuyahoga  other  than  Cleveland  township,  the  municipal  court 
shall  have  appellate  civil  jurisdiction. 

It  is  urged  by  counsel  for  the  relator  that  in  the  use  of  this 
language  the  general  assembly  recognized  the  jurisdiction  of 
justices  of  the  peace  over  residents  of  the  city  of  Cleveland  when 
the  summons  is  accompanied  by  an  order  of  attachment,  and  pro- 
vided this  remedy  instead  of  excluding  the  jurisdiction  of  a  justice 
over  residents  of  the  city  of  Cleveland,  as  do  the  other  municipal 
court  acts. 

In  view  of  the  later  enactment  to  which  we  have  referred — 
the  act  of  February  1917,  amending  Section  10225,  carrying  with 
it  the  exception  in  reference  to  Cuyahoga  and  Franklin  counties — 
we  do  not  think  that  the  provision  in  the  Cleveland  municipal  court 
act  with  reference  to  an  appeal  was  intended  to  have  application  to 
attachment  matters.  This  appeal  provision  could  well  apply  to 
other  civil  matters  in  which  a  justice  of  the  peace  outside  of  the 
city  of  Cleveland  has  jurisdiction  over  residents  of  that  city.  For 
instance,  in  paragraph  5  of  Section  10225,  when  two  or  more  per- 
sons are  jointly,  or  jointly  and  severally  bound  in  a  debt  or  con- 
tract, or  otherwise  jointly  liable  for  the  same  action,  and  reside  in 
different  townships  of  the  same  county,  or  in  adjoining  counties, 
the  plaintiff  may  commence  his  action  before  a  justice  of  the  town- 
ship in  which  any  of  the  persons  liable  reside;  and,  in  paragraph 
6,  in  cases  of  trespass  to  real  or  personal  property,  the  action  may 
be  brought  in  the  township  where  the  trespass  was  committed,  or 
in  the  township  where  the  trespasser,  or  one  of  the  several  tres- 
passers, resides. 

Our  holding  is  that  Section  10224  and  10224,  supra,  including 
the  exception  in  reference  to  Cuyahoga  and  Franklin  counties,  were 
"laws  in  force  on  September  3rd,  1912,"  and,  on  April  28,    1913, 
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when  Section  1711-1,  supra,  was  enacted,  were  free  from  any  con- 
stitutional objection.    The  defendant,  therefore,  in  the  instant 
case,  is  precluded  by  the  provisions  of  these  two  sections  from  ex- 
ercising jurisdiction  in  the  case  in  which  plaintiff   brought   an 
action,  and  the  writ  of  mandamus  will  therefore  be  denied. 

Writ  denied. 
Nichols,  G.  J.,  Jones,  Matthias,  Johnson  and  Donahue,  JJ., 
concur. 


SYLLABI  OF  REPORTED  CASES 

15999— Frank  C.  Thornton  v.  Thos. 
J.  Duffy  and  Herbert  L.  Eliot. 

Error  to  the  Court  of  Appeals  of 
Franklin  county. 

DONAHUE,  J. 

1.  The  enactment  of  the  Workmen's 
Compensation  Law  (103  O.  L,  72-92), 
did  not  exhaust  the  authority  confer- 
red upon  the  general  assembly  of  Ohio 
by  Section  35  of  Article  II  of  the  Con- 
stitution. On  the  contrary,  it  has  the 
power  to  amend  or  repeal  all  or  any 
portion  thereof  at  any  time  it  deems 
proper. 

2.  Contracts  of  indemnity  entered 
into  between  an  employer  of  labor  and 
an  insurance  company  since  the  adop- 
tion of  Section  35  of  Article  II  of  the 
Constitution  are  subject  to  the  exer- 
cise by  the  general  assembly  of  the 
powers  so  conferred  upon  it  to  compel 
all  employers  of  labor  to  contribute 
to  the  state  insurance  fund,  or  to  im- 
pose further  conditions  or  restrictions 
upon  the  privilege  of  electing  to  pay 
compensation  direct. 

3.  The  act  of  March  20,  1917,  (107  O. 
L.,  157-159),  amending  Section  1465-69, 
General  Code,  is  a  valid  and  constitu- 
tional exercise  of  the  authority  con- 
ferred upon  the  general  assembly  of 
Ohio  by  Section  35  of  Article  II  of 
the  Constitution  of  Ohio,  and  applies 
to  all  employers  of  labor  mentioned 
in  Section  1465-69,  General  Code. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Newman, 
Jones,  Matthias  and  Johnson  JJ.,  con- 
cur. 


15942 — James     E.  Clark     et    al.  v. 
Blanche  McFarland  et  al. 

Certified  by  the  Court  of  Appeals  of 
Union  county. 
NICHOLS,   C.  J. 

1.    In  proceedings  in  contest  of  a 
last  will  and  testament,  a  motion  to 


direct  a  verdict  in  behalf  of  the  pro- 
ponents of  the  will,  at  the  close  of  the 
evidence  of  the  contestants,  most  be 
overruled  by  the  court,  if  some  evi- 
dence has  been  offered  in  support  of 
the  issues  Involved. 

2.  The  scintilla  rule  of  evidence  is 
to  be  applied  in  such  proceedings  as 
in  the  ordinary  Jury  trial  of  a  civil 
action. 

Judgment  affirmed  and  cause  re- 
manded. 

Wanamaker,  Newman,  Matthias  and 
Johnson,  JJ.,  concur. 

Jones,  J.,  disents. 


15998— The  Village  of  Port  Clinton. 
Ohio,  and  The  New  York  Central  Rail- 
road Co.  v.  Josie  Fall. 

Error  to  the  Court  of  Appeals  of 
Ottawa  county. 
ROBINSON,  J. 

1.  The  right  to  the  circulation  of  air. 
the  pasage  of  light,  and  an  unobstruc- 
ted view  over  a  street,  together  with 
the  relative  harmony  of  said  street 
with  the  abutting  lots  is  an  incorpor- 
ated hereditament  attaching  to  such 
abutting  lots,  and  is  property  within 
the  meaning  of  Section  8888,  General 
Code. 

2.  Where  the  vacation  of  a  street, 
the  appropriation  of  lanfl  for  a  street 
adjacent  thereto  (and  between  the  va- 
cated street)  and  the  appropriation 
of  such  vacated  street  for  the  con- 
struction of  a  railroad  elevated  above 
the  grade  of  the  street,  are  contempor- 
aneous and  simultaneous  transactions, 
said  lands  abut  upon  said  vacated 
street  for  the  purpose  of  fixing  com- 
pensation and  damages  for  the  appro- 
priation of  the  Incorporeal  heredita- 
ment of  the  abutting  landholder 
therein. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  John- 
son, Donahue  and  Wanamaker,  JJ., 
concur. 
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MOTION   DOCKET 

10011.  Stark  Electric  (Railroafl 
Company  v.  J.  H.  Morris,  Admr.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Mahoning  county  to  cer- 
tify its  record.    Overruled. 

10056.  James  S.  Rinehart  et  al.  v. 
George  B.  Hortehorn,  Trustee.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Cuyahoga  county  to  cer- 
tify it»  record.     Overruled. 

1005$. — The  Adams  Express  Com- 
any  v.  Ida  Beckwith  et  al.  Motion  by 
plaintiff  to  dispense  with  printing  ex- 
hibits in  cause  Xo.  16300  on  the  gen- 
eral docket.     Sustained. 

10060.  Christina  Horcher  v.  N.  H. 
Miller  et  al.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Bel- 
mont county  to  certify  its  record. 
Overruled. 

10061.  Edward  P.  Company  v. 
Charles  J.  Kopp  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Seneca  county  to  certify  its  record. 
Overruled. 

10032— John  I.  Luginbuhl  et  al. 
County  Commissioners,  Allen  County, 
v.  State  of  Ohio  ex  rel.  Edwin  Blank. 
Motion  by  plaintiff  for  stay  of  execu- 
tion in  cause  No.  16319  on  the  gener- 
al docket.  Allowed.  Bond  $200  to 
approval  of  Clerk  of  Courts  of  Allen 
county. 

10063.  The  Northern  Ohio  Trac- 
tion &  Light  Co.  v.  State  of  Ohio  ex 
rel.  Edward  C.  Turner,  Atty.  Gen.,  for 
William  Thompson.  Motion  by  de- 
fendent  to  dismiss  petition  in  error  in 
cause  No.  16141  on  the  general  dock- 
et.   Sustained. 

10064.  Jacob     Kappus    et     al.     v. 


Helen  Warren.  Motion  for  an  order 
directing  the  court  of  appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

10066— The  City  of  Cleveland  v.  The 
Public  Utilities  Com'n  of  Ohio.  Mo- 
Ohio.  Motion  by  The  Cleveland 
Electric  Illuminating  Company  to  be 
made  party  defendant  and  to  extend 
time  for  brief  to  April  5th,  1919,  m 
cause  No.  16167  on  the  general  dock- 
et.   Allowed. 

10066.  The  City  of  Cleveland  v. 
The  Public  Commission  of  Ohio.  Mo- 
tion by  The  Cleveland  Light  &  Power 
Company  and  The  Arcade  Service 
Company  to  be  made  parties  defend- 
ant, and  to  extend  time  for  brief  to 
April  5th,  1919,  in  cause  No.  16168  on 
the  general  docket.    Allowed. 

10067.  Flora  Chamberlin  v.  Ray- 
mond Gase.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Seneca 
county  to  certify  its  record.  Over- 
ruled. 

10068.  John  L.  Proctor,  Receiver, 
v.  B.  J.  Froney.  Motion  for  an  order 
directing  the  court  of  appeals  of  Wood 
county  to  certify  its  record.  Over- 
ruled. 

GENERAL  DOCKET 

15977.  Edwin  N.  Loeier  v.  Liston 
L.  Lewis,  Trustee  et  al.  Cuyahoga 
Judgment  affirmed. 

16106.  Yee  Ror  v.  City  of  Cleve- 
land et  al.  Cuyahoga.  Judgment  af- 
firmed. 

16189.  The  State  of  Ohio  ex  rel. 
The  Northwestern  Mutual  Life  Ins. 
Co.  v.  W.  H.  Comlinson,  Supt.  of  In- 
surance. In  Mandamus.  Demurrer 
sustained.    Writ  refused. 
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Bills   Introduced    In    House 

H.  B.  No.  926— Mr.  McCoy.  To  pro- 
vide for  the  appointment  by  county 
commissioners  of  section  men  to  re- 
pair turnpikes  and  improved  county 
roads. 

H.  B.  No.  327— Mr.  Hooley.  To 
amend  the  General  Code,  relating  to 
the  trimming  of  hedge  partition  fences 
by  adjoining  owners  and  keeping  same 
in  repair  same  as  other  fences. 

H.  B.  No.  328— Mr.  Bliss.  To  amend 
the  General  Code,  to  provide  for  an 
increase  in  salaries  of  judges  of  the 
supreme  court  to  $10,000,  court  of  ap- 
peals to  $9,000,  common  pleas  and  su- 
perior courts  of  the  state,  and  for 
their  expenses  incurred  in  the  per- 
formances of  their  official  duties. 

H.  B.  No.  329— Mr.  Bryson.  To 
amend  the  General  Code,  relating  to 
descent  and  distribution  of  property. 

H.  B.  No.  330 — Mr.  Federman. '  To 
amend  the  General  Code,  relating  to 
Sunday  observance,  by  allowing  vote 
of  people  on  motion  picture  and  other 
shows. 

H.  B.  No.  331— Mr.  Weaver.  To 
prevent  double  taxation  by  the  exemp- 
tion of  real  estate  therefrom  Jto  the 
extent  of  indebtedness  secured  by  re- 
corded mortgage  or  lien. 

H.  B.  No.  332— Mr.  Comings.  To 
authorize  township  trustees  to  pro- 
vide against  fires  and  to  provide  and 
maintain  fire  apparatus  and  buildings 
for  the  use  of  volunteer  fire  compan- 
ies and  levy  taxes  and  issue  bonds 
therefor. 

H.  B.  No.  333— Mr.  Comings.  To 
amend  the  General  Code,  relating  to 
the  listing  of  school  text-books  with 
the  superintendent  of  instruction,  the 
content  of  such  books  and  the  time 
required  for  their  study  in  all  schools 
extends  provisions  to  include  private 
and  parochial  schools. 

H.  B.  No.  394— Mr.  Evans.  To 
amend  the  General  Code,  relative  to 
abolishing  capital  punishment  for 
first  degree  murder. 

H.  B.  No.  335— Mr.  Evans.  Relating 
to  the  duties  of  hanking  officials  and 
other  officers  who  control,  possess  or 
rent  safety  deposit  vaults  or  safes,  in 


regard  to   names  of  persons   renting 
same. 

H.  B.  No.  336— Mr.  Lytle.  To  pro- 
vide for  the  protection  of  agriculture 
and  horticulture;  to  prevent  the  in- 
troduction into  the  dissemination 
within  the  state  of  insect  and  disease 
pests  injurious  or  harmful  to  plants 
and  plant  products. 

H.  B.  No.  337 — Mr.  Cooks  ton.  To 
authorize  the  commissioners  of  a 
county  to  provide  for  the  repair  and 
maintenance  of  improved  county  rodas 
and  to  levy  a  tax  above  all  statutory 
limitations  to  provide  funds  therefor. 

H.  B.  No.  338 — Mr.  Barnes.  To 
amend  the  General  Code,  relating  to 
conservancy  districts  by  providing  for 
inspection  by  the  state. 

H.  B.  No.  339— Mr.  Chester.  To 
make  it  not  necessary  to  use  the 
term,  "heirs,"  or  other  words  of  per- 
petuity to  create  or  convey  an  estate 
in  fee. 

H.  B.  No.  340— Mr.  Chester.  To 
amend  the  General  Code,  relating  to 
absent  voting,  by  providing  that  the 
clerk  of  any  election  board  shall  upon 
request  issue  an  absent  voters'  'ballot. 

H.  B.  No.  341 — Mr.  Besaw.  To 
amend  the  General  Code,  rebating  to 
payment  >by  counties  for  care  of  state 
wards. 

H.  B.  No.  342— Mr.  Besaw.  To 
amend  the  General  Code,  relative  to 
the  erection  of  highway  sign  posts 
purchased  from  the  Ohio  board  of  ad- 
ministration in  the  construction  of  all 
main-market  and  inter-county  high- 
ways. 

H.  B.  No.  343— Mr|  Besaw.  Provid- 
ing for  the  establishment,  by  the  Ohio 
board  of  administration,  of  a  depart- 
ment of  architecture  and  the  appoint- 
ment of  a  state  architect. 

H.  B.  No.  344— Mr.  Johnston.  To 
amend  the  General  Code,  relative  to 
the  term  of  service  and  duties  of  di- 
rector of  public  service  and  safety  of 
villages,  by  substituting  singe  director 
for  board  of  three  as  in  cities. 

H.  B.  No.  345— Mr.  Robins.  To 
amend  the  General  Code,  relative  to 
guardianship  of  children  committed 
to  institutions  by  juvenile  courts. 
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H.  B.  No.  346— Mr.  Swedersky.    To 
provide  penalties  for  the  use  of  sala- 
manders or  other  coke-burners  giving 
off  injurious     gases     in     enclosures 
where  persons  work  or  are  employed. 

H.  B.  No.  347— Mr.  Cable.  Relative 
to  the  rate  of  fare  that  may  be 
charged  by  interurban  railway  com- 
panies, limiting  fare  to  two  cents  per 
mile  for  distances  over  five  miles. 

H.  B.  No.  348— Mr.  Wenner.  To 
amend  the  General  Code,  to  correct 
errors  in  the  school  laws  of  the  state 
of  Ohio,  and  in  certain  instances  to 
clarify  said  sections  and  add  thereto 
matters  of  a  corrective  nature. 

H.  B.  No.  349— Mr.  Wenner.  To  au- 
thorize the  co-operation  of  cities, 
counties,  state,  and  federal  authori- 
ties, or  any  of  them,  in  the  establish- 
ment and  maintenance  of  public  em- 
ployment offices. 

H.  B.  No.  350— Mr.  Gorrell.  Provid- 
ing for  the  suppression  of  prostitution 
and  the  relation  thereto  of  taxicab 
drivers. 

H.  B.  No.  351— Mr.  Gorrell.  To 
amend  the  General  Code,  relating  to 
motor  vehicles,  providing  for  a  grad- 
uated tax  based  on  horsepower  and 
weight. 

H.  B.  No.  352 — Mr.  Kay.  To  em- 
power board  of  state  charities  to  ap- 
point voluntary  investigators. 

H.  B.  No.  353— Mr.  Helfrich.  Pro- 
viding for  a  one-year  course  of  train- 
ing for  attendant  nurses  to  be  used  in 
emergencies  and  to  prevent  short- 
ages. 

H.  B.  No.  354 — Mr.  Myers.  To  pro- 
vide a  penalty  for  making  a  false 
statement  in  order  to  collect  insur- 
ance. 

H.  B.  No.  355 — Mr.  Thompson.  To 
amend  the  General  Code,  relating  to 
extradition,  to  include  crimes  other 
than  felonies  and  provide  for  pay- 
ment of  expense  of  extradition. 

H.  B.  No.  356— Mr.  BIng.  To  reim- 
burse Bessie  G.  Lyle  for  money  loan- 
ed to  Company  F.  Seventh  Infantry, 
Ohio  National  Guards. 

H.  B.  No.  357— Mr.  Griswold.  To 
amend  the  General  Code,  relative  to 
teachers'  institutes  and  providing  for 
state  aid  for  the  same. 

H.  B.  No;  358 — Mr.  Federman.  To 
provide  two  additional  institutions  for 
the  custody  and  care  of  the  feeble- 
minded and  to  make  appropriation 
therefor. 

H.  B.  No.  359 — Mr.  Freeman.  To 
provide   a  state-wide   retirement  sys- 


tem for  teachers  in  schools  supported 
wholly  or  in  part  by  public  funds. 

H.  B.  No.  360— Mr.  Hughes.  To 
amend  the  General  Code,  to  provide 
for,  and  for  the  maintenance  and  ad- 
ministration of,  firemen's,  police  and 
sanitary  police  pension  or  relief  funds 
in  municipalities. 

H.  B.  No.  361— Mr.  Dunspaugh.  To 
provide  for  the  payment  of  pensions 
to  aged  people  under  certain  condi- 
tions, who  are  citizens  of  the  state. 

H.  B.  No.  362 — Mr.  Dunspaugh.  To 
amend  the  General  Code,  relative  to 
prohibiting  the  employment  of  fe- 
males in  certain  occupations,  such  as 
watchmen,  section  hands,  express 
drivers,  bell  hops,  etc. 

H.  B.  No.  363 — Mr.  Dunspaugh. 
Making  it  a  misdemeanor  to  fail  or 
refuse  to  issue  schooling  certificate 
to  puipls. 

H.  B.  No.  364— Mr.  Barnes.  Making 
it  the  duty  of  county  commissioners 
and  township  trustees  to  employ  or 
appoint  only  honorably  discharged 
soldiers,  sailors  and  marines,  if  avail- 
able, in  the  care  of  memorial  build- 
ings. 

H.  B.  No.  365 — Mr.  Barnes.  To 
amend  the  General  Code,  relating  to 
the  selection,  appointment  and  terms 
of  members  of  the  county  boards  of 
deputy  state  supervisors  and  inspect- 
ors of  elections  and  of  deputy  state 
supervisors  of  elections,  provides  for 
nomination  at  primaries  Instead  of 
party  committees. 

H.  B.  No.  366 — Mr.  Lonz.  Authoriz- 
ing township  trustees  of  a  township 
composed  in  whole  or  in  part  of 
islands  to  purchase  and  operate  a 
scow  or  lighter  to  carry  road  material 
or  coal. 

H.  B.  No.  367— Mr.  Lonz.  To  pro- 
vide certain  regulations  in  reference 
to  the  offering  for  sale,  sale  and  trans- 
portation of  fish,  and  penalties  for 
selling  fish  under  wrong  name. 

H.  B.  No.  368 — Mr.  Chester.  Re- 
lating to  the  regulation  of  dogs  and 
providing  compensation  for  damages 
done  thereby. 

H.  B.  No.  369— Mr.  Chester.  To 
amend  the  General  Code,  relating  to 
the  maximum  charge  including  inter- 
est and  the  inspection  fee  that  may 
be  charged  by  a  licensee  or  licensees 
for  making  a  loan,  and  providing  for  a 
sliding  scale  of  interest  charges. 

H.  B.  No.  370— Mr.  King.  To  pro- 
vide for  a  state  fire  adjustment  board 
and  to  define  the  duties  thereof. 
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H.  B.  No.  371— Mr.  Robins.  To 
amend  the  General  Code,  relative  to 
adoption  of  children,  giving  authority 
to  juvenile  court. 

H.  B.  No.  372— Mr.  Harter.  To 
amend  the  General  Code,  relating  to 
probation  officers,  their  appointment, 
and  Increasing  compensation. 

H.  B.  No.  373— Mr.  Graham,  of  Lick- 
ing. To  amend  the  General  Code,  rel- 
ative to  the  transportation  of  pupils 
to  school  in  or  outside  of  school  dis- 
trict. 

H.  B.  No.  374— Mr.  Cowan.  To  pre- 
vent the  procreation  of  defectives  and 
to  provide  for  operation  for  the  pre- 
vention of  procreation. 


Bills  Patted   in   House 

H.  B.  No.  247— Mr.  Miller.  Alliance 
municipal  court. 

H.  B.  No.  203— Mr.  Miller.  Miscon- 
duct of  attorneys. 

H.  B.  No.  169— Mr.  Griswold. 
Weights  of  commodities. 

H.  B.  No.  43— Mr.  Huber.  School 
boards. 

H.  B.  No.  231— Mr.  Billingslea.  Ham- 
ilton municipal  court. 

H.  B.  No.  246— Mr.  Robins.  Chil- 
dren's homes. 

H.  B.  No.  228— Mr.  Baker.  Descent 
of  property. 

H.  B.  No.  163— Mr.  Chester.  School 
districts. 

H.  B.  No.  214— Mr.  Donahey. 
Nurses. 

H.  B.  No.  152 — Mr.  Denune.    Paints. 

S.  B.  No.  12 — Mr.  Archer.  Personal 
injury  suits. 

S.  B.  No.  7— Mr.  Whittemore.  Arm- 
ories. 

H.  B.  No.  98— Mr.  Graham,  of  Lick- 
ing.   Sale  of  real  estate. 

H.  B.  No.  245— Mr.  Beaty.  Protested 
checks 

H.  B.  No.  132— Mr.  Wise.  Legal  ad- 
vertising. 

H.  B,  No.  250— Hastings-Wiest.  Ped- 
dler's license. 

H.  B.  139 — Mr.  Beaty.  Discrimina- 
tion against  race  or  color. 

H.  B.  No.  104 — Mr.  Jones.  Badges 
of  honor  for  soldiers. 

Am.  S.  B.  No.  72— Mr.  Parrett. 
Listing  personal  property. 

Am.  S.  B.  No.  79— Mr.  Miller.  In- 
dustrial commission. 

Am.  S.  B.  No.  82— Mr.  Agnew.  New 
buildings. 


Bills  Defeated 

H.  B.  No.  159 — Mr.  Comings.  Coun- 
ty affairs  commission. 

H.  B.  No.  236— Mr.  Taylor.  Poultry 
exhibitions. 

H.  B.  No.  244— Mr.  Beaty.  Notary 
public. 


Recommitted 

H.  B.  No.  28— Mr.  Wise.    Appropria- 
tions. 


Bit  It    Reported     Out    By    Committees 
and  Up  for  Passage  in  House 

H.  B.  No.  80 — Mr.  Evans.     Medical 
d Fact  ice 

Am.  H.  B.  No.  240— Mr.  Matthews. 
Optometry. 

H.  B.  No.  184— Mr.  Huber.    Soldiers' 
relief. 

Am.   H.  B.  No.     182— Mr.     Gordon. 
County  normal  schools. 

H.  B.  No.  180— Mr.  Graham,  of  Lick- 
ing.    Pensions. 

S.  B.  No.  15 — Mr.  Kryder.    Hospital 
inspection. 

H.  B.  No.  285— Mr.  Jones.  Children's 
homes. 

S.  B.  No.  2 — Mr.  Kryder.     Sanitary 
closets. 

Am.   H.   B.   No.   102— Miller-Robins. 
Divorces. 

H.  B.  No.  278 — Mr.  Federman.  East- 
ern time. 

Sub.  H.  B.  No.  5— Mr.  Hooley.    Flag 
on  schools. 

H.    B.   No.   243— Mr.    Kay.     Amuse- 
ment parks. 

Am.  H.  B.  No.  24— Mr.  Crabbe.  Pro- 
hibition measure. 

Am.    H.   B.    No.     254 — Mr.      Greve. 
Cleveland  municipal  court. 

Am.  H.  B.  No.  178 — Mr.  Federman. 
Canal  leases. 

S.   B.  No.   11— Mr.   Demuth.     Agri- 
cultural seeds. 

S.  B.  No.  26— Mr.  White.    Flags. 

Am.  H.  B.  No.  99— Mr.  Stokes.  Dead 
animals. 

Am.  H.  B.  No.  150 — Mr.  Kay.  Coun- 
ty infirmaries. 

H.   B.   No.    290— Mr.    Moyer.     Real 
property  records. 

Am.  H.  B.  No.  38— Mr.  Kay.    Water 
service. 

H.   B.   No.    292— Mr.    Pugh.     Lucas 
County  domestic  relations  court. 

H.   B.   No.   297— Mr.   Lons.     Public 
utilities. 

Am.  H.  B.  No.  261— Mr.  Graham,  of 
Licking.     Newark  municipal  court. 
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Committee   Reference  of  Bills    Intro- 
duced  in  the   House 

H  B.  No.  324— Mr.  Walsh.  To  the 
joint  committee  on  Taxation. 

H.  B.  No.  325— Mr.  Silver.  To  the 
committee  on  Codes,  Courts  and  Pro- 
cedure. 

H.  B.  No.  326— Mr.  McCoy.  To  the 
committee  on  Public  Highways. 

H.  B.  No.  327— Mr.  Healey.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  328— Mr.  Bliss.  To  the 
committee  on  Fees  and  Salaries. 

H.  B.  No.  329— Mr.  Bryson.  To  the 
committee  on  Judiciary. 

H.  B.  No.  330— Mr.  Federman  To 
the  committee  on  Cities. 

H.  B.  No.  331— Mr.  Weaver.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  332— Mr.  Comings.  To 
tne  committee  on  County  Affairs. 

^J5'  ?ANo-  333u~Mr-  Comings.  To  the 
committee  on  Common  Schools. 

H.  B  No.  334— Mr.  Evans.  To  the 
ICn^lTuUoL°n   Benevolent  **d  ^nal 

H.  B  No.  335— Mr.  Evans.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  336— Mr.  Lytle.  To  the 
committee  on  Agriculture. 

tt.?^  *&  337~~ Mr>  Cotton.     To 
the  committee  on  Public  Highways 

onmmmi*0-  33*-Mr-  B*nies.    To  the 
ReTo™4lse  °n  Con8ervation  <*  Natural 

™« JLNo'  33*— Mr-  Chester.    To  the 
S3E2         °D  COdeS'  Court8  and  Pr°- 

nnmJ5!ff Na  H(^Mr-  Chester.    To  the 
tio^  °D     Privile*e8  and  Elec- 

H.  B.  No  341— Mr.  Besaw.     To  the 

committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  342— Mr.  Besaw.     To  th* 
committee  on  Puollc  Highways; 
H.  B   No.  343— Mr.  Besaw.    To  the 

commute  on  Appropriations   and   Fi- 
nance. 

H.  B.  No.  344— Mr.  Johnston.  To 
the  committee  on  Villages. 

H.  B  No.  345— Mr.  Robins.  To  the 
committee  on  Judiciary. 

H.  B.  No.  346 — Mr.  Swedersky  To 
the  committee  on  Labor. 

H.  B.  No.  347— Mr.  Cable.  To  the 
committee  on  Agriculture. 


Bill  Introduced  in  Senate 

S.  B.  No.  101— Mr.  Kryder.  Provid- 
ing that  all  long  distance  or  toll  line 
telephone  companies  shall  provide 
connection  with  local  companies  with- 
out discrimination. 

S.  B  No.  102— Mr.  Liggitt.  To 
amend  the  General  Code,  relative  to 
the  division  of  county  school  districts 
and  the  election  of  members  of  county 
boards  of  education  by  popular  vote. 

*A'?'  ?°/-  mTMr  A«*ew.    Relating 
to  the  duties  of  the  County  Treasurer 
authorizing  return  of  taxes  when  mis- 
take has  been  made  in  paying  them. 

S.  B.  No.  104— Mr.  Hopley.  Rela- 
tive to  the  registration  of  births  and 
deaths  of  residents  of  Ohio  occurring 
outside  of  the  state. 

S.  B.  No.  105 — Mr.  Busbey.  To 
amend  the  General  Code,  relating  to 
motor  vehicles,  providing  for  a  grad- 
uated license  tax  based  on  horsepow- 
er, weight  and  capacity. 

S.  B.  No.  106— Mr.  Ake.  Providing 
ror  means  of  communication  by  tele- 
phone for  accused  persons  in  jail,  with 
outside  friends  to  secure  bail. 

S.  B.  No.  107— Mr.  Stone.  To 
amend  the  General  Code,  relative  to 
rates  to  be  charged  by  certain  public 
utilities,  authorizes  the  utilities  com- 
mission to  fix  rates  after  agreement 
with  city  has  terminated  and  council 
fails  to  make  another  agreement. 

S.  B.  No.  108— Mr.  Agnew.  To 
amend  the  General  Code,  relating  to 
accounts  filed  in  decedents  estates 
and  listing  same  for  taxation. 

S.  B.  No.  109^-Mr.  Davis.  To  amend 
the  General  Code,  relating  to  ap- 
pointees of  the  municipal  court  of 
Youngstown,  Ohio. 

S.  B.  No.  HO — Mr.  Wagner.  To 
amend  the  General  Code,  relative  to 
increasing  the  compensation  of  deputy 
clerks  of  boards  of  elections. 

S.  B.  No.  Ill— Mr.  Miller.  To 
amend  the  General  Code,  relative  to 
the  abandonment  of  canal  lands  in 
Licking  County,  Ohio. 

S.  B.  No.  112 — Mr.  Kryder.  To  au- 
thorize the  erection  and  maintenance 
of  township  memorial  buildings  or 
monuments  in  honor  of  soldiers,  sail- 
ors and  marines. 


I 


Bills   Passed  in  Senate 
S.     B.     No.      43— Mr.     Whlttemore. 
School  buildings. 
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Am.  H.  B.  No.  146 — Mr.  Myers.  Ap- 
propriation. 

Am.  H.  B.  No.  90— Mr.  Gorrell.  Le- 
gal advertising. 

H.  B.  No.  50 — Mr.  Gorrell.  Legal 
advertising. 

Am.  H.  B.  No.  48 — Mr.  Gorrell.  Le- 
gal  advertising. 

Am.  H.  B.  No.  3 — Mr.  Gorrell.  Le- 
gal advertising. 

H.  B.  No.  28— Mr.  Wise.  Appropri- 
ations. 

H.  B.  No.  145— Mr.  Cable.  Hospital 
supervision. 

S.  B.  No.  58— Mr.  Miller.  Employ- 
ment bureaus. 

Am.  H.  B.  No.  40 — Mr.  Thompson. 
St.  John's  Church. 

S.  B.  No.  44— Mr.  White.  Voca- 
tional teachers. 

H.  B.  No.  198— Mr.  Hughes.  Grand 
juries. 


Bills    Reported    Out     of     Committees 
and  Up  for  Passage  in  Senate 

S.  B.  No.  3— Mr.  Llggitt.  Soldiers' 
exemptions. 

Am.  H.  B.  No.  123— Mr.  Beaty.  At- 
torneys' fees. 

Am.  S.  B.  No.  17 — Mr.  Lloyd.  Prac- 
tice of  dentistry. 

H.  B.  No.  176— Mr.  Talley.  Practice 
of  medicine. 

H.  B.  No.  17— Mr.  Comings.  Public 
service  and  safety. 

S.  B.  No.  69 — Mr.  Sparks.  New  pen- 
itentiary. 

S.  B.  No.  84 — Mr.  Agnew.  Personal 
property. 

S.  B.  No.  89— Mr.  Parrett.  Taxation 
of  Utilities. 


Committee    Reference   of   Bills    Intro- 
duced   in   the   Senate 

S.  B.  No.  98 — Mr.  Archer..  To  com- 
mittee on  Public  Works. 

S.  B.  No.  99— Mr.  Whittemore.  To 
committee  on  Public  Works. 

S.  B.  No.  100 — Mr.  Berry.  To  com- 
mittee on  Drainage  and  Irrigation. 

S.  B.  No.  101 — Mr.  Kryder.  To  com- 
mittee on  Villages. 

S.  B.  No.  102— Mr.  Llggitt.  To  com- 
mittee on  Colleges  and   Universities. 


S.  B.  No.  103 — Mr.  Agnew.  To  joint 
committee  on  Taxation. 

S.  B.  No.  104 — Mr.  Hopley.  To  com- 
mittee on  Public  Health. 

S.  B.  No.  105 — Mr.  Buabey.  To  com- 
mittee on  Roads  and  Highways. 

S.  B.  No.  106 — Mr.  Ake.  To  com- 
mittee on  Judiciary. 

S.  B.  No.  107 — Mr.  Stone.  To  com- 
mittee on  Public  Utilities. 

S.  B.  No.  108 — Mr.  Agnew.  To  com- 
mittee on  Joint  Taxation. 

S.  B.  No.  109 — Mr.  Davis.  To  com- 
mittee on  Judiciary. 

S.  B.  No.  110 — Mr.  Wagner.  To 
committee  on  Privileges  and  Elec- 
tions. 

S.  B.  No.  Ill — Mr.  Miller.  To  com- 
mittee on  Public  Works. 

S.  B.  No.  112— Mr.  Kryder.  To 
committee  on  Villages. 


House  Bills  in  the  Senate  and    Their 
Committee    Reference 

H.  B.  No.  238 — Mr.  Silver.  To  com- 
mittee on  County  Affairs. 

Am.  H.  B.  No.  130 — Mr.  Robins.  To 
committee  on  Roads  and  Highways. 

H.  B.  No.  163— Mr.  Chester.  To 
committee  on  Common  Schools. 

Am.  H.  B.  No.  214 — Mr.  Donahay. 
To  committee  on  Public  Health. 

H.  B.  No.  245 — Mr.  Beaty.  To  com- 
mittee on  Judiciary. 

H.  B.  No.  152— Mr.  Denune.  To 
committee  on  Manufacturers  and 
Commerce. 

Am.  H.  B.  No.  98 — Mr.  Graham,  of 
Licking.     To  committee  on  Judiciary. 

Am.  H.  B.  No.  247— Mr.  Miller,  of 
Stark.    To  committee  on  Judiciary. 

Am.  H.  B.  No.  169 — Mr.  Oris  wold. 
To  committee  on  Manufactures  and 
Commerce. 

H.  B.  No.  43 — Mr.  Huber.  To  com- 
mittee on  Common  Schools. 

Am.  H.  B.  No.  231— Mr.  Billingslea. 
To  committee  on  Judiciary. 

Sub.  H.  B.  No.  203— Mr.  Miller,  of 
Stark.     To  committee  on  Judiciary. 

H.  B.  No.  246— Mr.  Robhins.  To 
committee  on  Benevolent  Institutions. 

Am.  H.  B.  No.  228^-Mr.  Baker.  To 
committee  on  Judiciary.      , 


SECRETARY  OF  STATE 


NEW    CORPORATIONS 

Industrial  Power  Construction  Co., 
Cleveland,  $10,000.  W.  L.  Jourden,  P. 
A.  Jourden,  A.  J.  Bradley,  J.  H.  Salter- 
man,  A.  J.  Cole. 

Decker  Co.,  Decker,  $10,000.     Lucy 

E.  Decker,  Ethel  Ciaco  Plerson,  Mabel 
R.  Rawn,  James  T.  Leakas,  John  T. 
Leakas.     (Ladies'  wearing  apparel.) 

Garber-Marsh  Lumber  Co.,  Dover, 
$40,000.  John  H.  Garber,  Alvin  C. 
Marsh,  Wallace  F.  Marsh,  John  J. 
Marsh,  Francis  J.  Huff,  Joseph  H. 
Marsh. 

Gordon  Chocolate  Co.,  Cincinnati, 
$30,000.  Walter  R.  Hyman,  Edgar  C. 
Hyman,  G.  L.  Block,  Henry  Bentley, 
Walter  K.  Sibbald. 

Chemical  Engineering  &  Laborator- 
ies Co.,  Cleveland;  $25,000.  Jacob  My- 
ers, J.  A.  Curtis,  Frank  H.  Ewing,  Nel- 
son A.  Arend,  William  Fleck  Jr. 

Champion  Cutter  &  Fixture  Co.,  Pi- 
qua;  $30,000.  James  fc.  Bryan,  Edna 
A.  Bryan,  Ralph  B.  Sullivan,  Albert  F. 
Steinhiller,  George  W.  Borry. 

Sandusky  Oakoal  Co.,  Sandusky; 
$75,000.  William  F.  Bolly,  Frank  O. 
Stockdale,  Edgar  L.  Culver,  George  E. 
Hall,  Arthur  A.  Swartz. 

Donaldson  Oil  &  Gas  Co.,  Logan; 
$30,000.  Bernard  Solon,  W.  J.  Robey, 
M.  H.  Tilton,  H.  E.  White,  Anson  San- 
born, S.  C.  Bright. 

Cleveland  Hungarian  Workers' 
Home  Co.,  Cleveland;  $10,000.  Frank 
K.  Amner,  Jacob  Hemm.  John  Bankof, 
Josef  Nagy,  Louis  Kava. 

Haddard  Medical  Co.,  Toledo;  $25,* 
000.  J.  A.  Haddard,  Oscar  F.  Long, 
Frank  E.  Miller,  Stuart  S.  Wall,  Chas. 
Weirich. 

Waldorf  Music  Publishing  Co.,  To- 
ledo; $10,000.  Paul  T.  Gaynor,  Fred- 
erick Seymour,  Fred  W.  Pike,  Alfred 
J.  Myers,  G.  Moran. 

Cleveland  Ignition  Co.,  Cleveland; 
$30,000.  Raymond  H.  Bechtel,  Roder- 
ick O.  Semrad,  August  Maden,  Robert 

F.  Bingham,  Carl  V.  Weygandt. 
Gaylord-Hamilton     Co,     Hamilton; 

$1000.  E.  C.  Wolfe,  C.  C.  Simmons,  O. 
C.  Gaylord,  O.  A.  Priest,  I.  N.  Heller. 

Gaylord-Cincinnati  Co,  Cincinnati; 
$1000.  E.  C.  Wolfe,  C.  O  Simmons,  O. 
C.  Gaylord,  O.  A.  Priest,  I.  M.  Heller. 


Gaylord-Lima  Co.,  Lima;  $1000.  E. 
C.  Wolfe,  C.  O.  Simmons,  O.  C.  Gay- 
lord, O.  A.  Priest,  I.  M.  Heller. 

Equalizing  Roller-Bearing  Co.,  Cleve- 
land; $3000.  S.  H.  Garrett,  R.  H. 
Clark,  Rowland  Da  vies,  F.  G.  Johnson, 
F.  D.  Green. 

Penn  Realty  Co.,  Columbus;  $10,000. 
Michael  F.  Higgy,  Herbert  C.  Sher- 
man, Edmund  E.  Fox,  Charles  L. 
Combs,  Edgar  G.  Bowerman. 

Hubbell  &  Benes  Co.,  Cleveland; 
$25,000.  Benjamin  S.  Hubbell,  W.  D. 
Benes,  Benjamin  S.  Hubbell  Jr.,  Vir- 
ginia Hubbell,  F.  F.  Stay.  (Architec- 
ture and  engineering.) 

Master  Products  Co.,  Cleveland; 
$10,000.  Walter  A.  Bohn,  Edward  L. 
Krause,  E.  M.  Bohn,  R.  W.  Mead,  John 
E.  Greenfield.  (Punch  press  products, 
castings.) 

Columbus  United  Tire  Co.,  Colum- 
bus; $100,000.  Ray  W.  Pharis,  Mabel 
A.  Pharis,  Bert  W.  Pharis,  Horace  G. 
Dykes,  Max  Goldsmith. 

Van  Dom  Sales  Co.,  Columbus;  $25,- 
000.  T.  W.  Van  Dorn,  H.  T.  Fravel, 
A.  W.  Smith,  J.  C.  Morrison,  F.  *W. 
Kultcher.  (Automobiles.) 

Portage  Steel  Foundry  Co.,  Canton, 
$400,000.  Wendell  Herbruck,  H.  Ne- 
lius,  .  B.  Kellogg,  A.  R.  Ackerman,  M. 
Hartzell. 

American  Casing  Co.,  Cleveland, 
$10,000.  Samuel  H.  Katz,  Louis  A. 
Katz,  James  Coldberg,  William  L. 
Ranfe,  Morris  L.  Steiner. 

Gale-McMillen  Hay  Co.,  Cincinnati, 
$25,000.  L.  G.  McMillen,  Murray  Eis- 
felder,  Gerritt  J.  Frederiks,  Jr.,  A.  L. 
Hess,  A.  G.  Gale. 

Guardian  Casualty  Co.,  Cleveland, 
$100,000.  D.  S.  Benson,  Alfred  W.  An- 
derson, A.  R.  Smith,  Hubert  B.  Fuller, 
T.  J.  Osborne,  Orison  Bills. 

Junior  Realty  Co.,  Lockland,  $3,600. 
Alfred  D.  Ackles,  Llewellyn  T.  Simp- 
son, Herman  H.  Berkes,  Louis  T. 
Sohaefer,  William  H.  Tucker. 

Maize  Automobile  Co.,  Columbus, 
$10,000.  Wm.  M.  Maize,  Wm.  G. 
Maize,  Whitney  W.  Maize,  Alice  A. 
Maize,  Gertrude  Maize. 

P.  O.  Stilling  Co.,  Cleveland,  $25,000. 
P.  O.  Stilling,  Bensley  Percival,  Fred 
H.  Reed,     A.  E.  Dunning,  Frank  W. 
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Cadwell.     (Buying,  selling:  and  dealing 
in  dry  goods.) 

Ri8ley-Roudebu8h  Lumber  Co.,  Cin- 
cinnati, $20,000.  Archie  W.  Bell,  Jacob 
Weber,  P.  E.  Rlsley,  J.  L.  Roudebush, 
D.   N.   O'Hearn. 

Rubberized  Tip-Lacing  Co.,  Cleve- 
land, $10,000.  M.  Stanley-Brown,  O.  D. 
Benes,  Edward  F.  Archer,  John  Mac- 
Oregor,  Philip  R.  White. 

Rochester  Farmers'  Elevator  Co., 
Rochester,  $15,000.  Walter  B.  Lee, 
Loren  Pifer,  G.  F.  Burnley,  Cortland 
Marshall,  Frank  Rowland. 

Silsby   Realty   Co.,   Cleveland,   $25,- 

000.  Robert  E.  Roehm,  Horatio  F\>rd, 
M.  H.  Gallagher,  Florence  Gilbride,  N. 

1.  Young. 

Warner  Milling  Co.,  Warner,  $10,000. 
A.  H.Rechsteiner,  B.  C.  Rechsteiner, 
Emmett  W.  Haas,  P.  W.  Brown,  O.  W. 
Rechsteiner.  . 

American  Typewriter  &  Supply  Co., 
Cincinnati;  $10,000.  Phineas  S.  Phil- 
lips, August  W.  Brack,  Ester  Stern, 
Gustave  Rosen baum,  Dave  Goldberg. 

Greek  American  Coffee  Co.,  Youngs- 
town,  $10,000.  Demetrios  Cassis, 
Christ  P.  Andarakis,  J.  M.  Modarelli, 
Benj.  F.  Roth,  Athanasios  Economos. 

Metal  Toy  Co.,  Spencer,  $100,000. 
George  G.  Bouthinon,  George  E.  Rob- 
erts, Bessie  Ormeroid,  Gleena  Dague, 
W.  G.  Reese. 

Thistledown  Products  Co.,  Cleve- 
land, $3,000.  Robert  B.  Wilson,  Wal- 
ter E.  Watson,  J.  Dean  Phillips,  Fay 
U.  Sims,  John  W.  Watson. 

Buckeye  Broom  Co.,  Creston,  $15,- 
000.  E.  S.  Case,  W.  H.  Peters,  ^.  B. 
Kirk,  James  W.  Halfhill,  O.  H.  Odell. 

Crispin-Moorehead  Motor  Sales  Co., 
Tiffin,  $15,000.  B.  M.  Moorhead,  Clara 
Heilman,  Frank  T.  Dore,  M.  W.  Ja- 
cobs. A.  O.  Moorhead. 

Miracle  Realty  Co.,  Akron,  $35,000. 
C.  S.  Miracle,  Lauretta  Miracle,  E.  C. 
Miracle,  Virginia  Miracle,  W.  J.  Day. 

Hamilton  C.  Ulen  Co.,  Toledo,  $10,- 
000.  A.  F.  Files,  Henrietta  A.  Ilg, 
Clara  M.  Sprague,  Clara  R.  Fox,  Flor- 
ence A.  Binkle.  (Manufacturing  and 
selling  drugs.) 

Hampton  Keller  Co.,  Cleveland,  $15,- 
000.  H.  H.  Hampton,  Samuel  Keller, 
John  A.  Alburn,  H.  P.  Seaman,  E.  M. 
Denner.     (Real  estate.) 

George  S.  Mellert-Weidner  Co.,  Me- 
dina, $30,000.  George  S.  Mellert, 
Edith  I.  Mellert,  Theo.  J.  Weidner,  F. 
W.  Weidner,  F.  W.  Woods.  (General 
contracting.) 


Farmers'  Commercial  and  Savings 
Bank,  West  Unity,  $30,000.  John  Mil- 
ler, H.  E.  Ridgway,  B.  W.  Opedycke, 
G.  W.  Stipe,  Wm.  Ehrat,  A.  C.  Towne, 
W.  U.  Altaffer. 

Arcanum  Equity  Exchange  Co.,  Ar- 
canum, $25,000.  Samuel  Dull,  N.  W. 
Cool,  Orvllle  Beane,  John  H.  Weaver, 
K.  J.  Colville. 

Increases 

Percentum  Co.,  Tledo,  $25,000  to 
$100,000. 

Marietta  Publishing  Co.,  Marietta, 
$10,000  to  $30,000. 

Whitaker  Paper  Co.,  Cincinnati,  $1,- 
000,000  to  $2,500,000. 

Buckeye  Shoe  Co.,  Cleveland,  $2,000 
to  $1,500,000. 

Marietta  Publishing  Co.,  Marietta. 
$20,000  to  $10,000. 

Akron  Virginia  Coal  Co.,  Akron, 
$10,000  to  $250,000. 

Cuyahoga  Galvanizing  &  Mfg.  Co., 
Cleveland,  $20,000  to  $50,000. 

Parker     Appliance     Co.,  Cleveland, 
$125,000  to  $300,000. 
Liverpool.  $50,000  to  $10,000. 

S.  Plotkin  Bedding  Co.,  Akron,  $15,- 
000  to  $100,000. 

Superior  Glass  Products  Co.,  Co- 
lumbus, $25,000  to  $40,000. 

Mahoning  Valley  Mortgage  Co.. 
Youngstown,  $250,000  to  $500,000. 

Dixie  Terminal  Co.,  Cincinnati,  $1.- 
500,000  to  $3,000,000. 

Pollock  Daugherty  Co.,  Youngstown. 
$100,000  to  $150,000. 

Imperial  Electric  Co.,  Akron,  $180,- 
100  to  $600,000. 

Guarantee  Building  Co.,  Cleveland. 
$110,000  to  $160,000. 

Gaylord-Dayton  Co.,  Dayton,  $50,000 
to  $100,000. 

Springfield  Oil  Products  Co.,  Spring:- 
field,  $50,000  to  $150,000. 

Day  &  Maddock  Co.,  Cleveland, 
$15,000  to  $50,000. 

Henry  R.  Davis  Co.,  Cleveland,  $1,- 
000  to  $50,000. 

Nelsonville  Coal  Co.,  Nelsonville. 
$2,500    to    $25,000. 

Spencer  State  Bank,  Spencer,  $25,- 
000  to  $40,000. 

Steubenville  Hardware  &  Supply 
Co..   Steubenville,  $75,000  to  $175,000. 

Decreases 

Ohio  Light  and  Power  Co.,  Tiffin. 
$2,000,000  to  $500,000. 

Sunnyside  Electric  Co.,  St.  Clairs- 
ville,  $10,000  to  $500. 


PUBLIC  UTILITIES  COMMISSION 


No.  1610 — In  the  Matter  of  the  Application  of  The  Hocking  Sunday 
Creek  Traction  Company  for  Consent  and  Authority  to  Sell 
$143,000.00  of  its  First  and  Refunding  Mortgage  Bonds.  Prayer 
Granted. 


(Dated  February  12,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard  upon  the  application  of  The 
Hocking  Sunday  Creek  Traction  Company,  (a  corporation  organ- 
ized and  existing  under  the  laws  of  Ohio) ,  asking  the  consent  and 
authority  of  this  commission  to  now  sell  its  first  and  refunding 
mortgage,  six  percent,  twenty-year  bonds  of  the  principal  sum  of 
one  hundred  and  forty-three  thousand,  eight  hundred  dollars  (the 
issue  of  which  and  pledge,  as  collateral  security  for  a  loan  of  one 
hundred  thousand  dollars,  maturing  in  five  years  from  date,  evi- 
denced by  a  certain  promissory  note,  was  duly  consented  to  and 
authorized  by  this  commission  by  order,  made  and  entered  in  pro- 
ceeding No.  293,  on  the  13th  day  of  August,  1914),  the  proceeds 
arising  from  the  sale  thereof  to  be  used  to  discharge  said  note  of 
$100,000.00  and  to  provide  additions,  extensions  and  improvements 
to  applicant's  facilities. 

Upon  consideration  whereof,  and  being  fully  advised  in  the  pre- 
mises, the  commission  finds : 

(1)  That  the  applicant  now  has  outstanding  indebted- 
ness of  the  sum  of  $100,000.00,  represented  by  a  promissory 
note  which  matures  on  or  before  the  first  day  of  July,  1919,  and 
which,  on  said  date,  must  be  paid  and  discharged : 

(2)  That,  in  the  normal  prosecution  of  applicant's  busi- 
ness necessary  additions,  extensions  and  improvements  must 
be  provided  to  its  facilities  to  maintain  the  efficiency  of  its 
service ; 

(3)  That  the  disposition  of  applicant's  said  bonds  is  rea- 
sonably required  and  the  monev  to  be  nroteured  tv^^u^  ^/w»n_ 
sary  for  the  payment  and  discharge  of  applicant's  lawful  in- 
debtedness, and  the  construction,  completion,  extension  and 
improvement  of  its  facilities,  and 

(4)  That,  the  applicant  now  having  issued  and  out- 
standing in  the  hands  of  the  public  capital  stocks  of  the  par 
value  of  $223,500.00  and  bonds  of  the  principal  sum  of  $162,- 
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200.00,  (included  within  which  are  $6000.00,  principal  sum,  of 
the  bonds  so  pledged  as  collateral  security  for  said  loan,  as 
aforesaid) ,  the  issue  of  applicant's  said  bonds  of  the  principal 
sum  of  $76,500.00  in  excess  of  its  issued  and  outstanding  cap- 
ital stocks,  and  the  expenditure  of  the  proceeds  of  such  excess 
should  be  specifically  consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  should  be  granted  for  the 
disposition  and  sale  of  said  bonds.    It  is,  therefore, 

Ordered,  That  said  The  Hocking  Sunday  Creek  Traction  Com- 
pany be,  and  hereby  it  is  now  authorized  to  sell  for  the  highest  price 
obtainable,  but  not  less  than  seventy-five  percentum  of  the  par  value 
thereof,  its  first  and  refunding  mortgage,  six  percent,  twenty-year 
bonds  of  the  principal  sum  of  one  hundred  and  forty-three  thousand, 
eight  hundred  dollars  ($143,800.00) ,  the  issue  of  which,  for  pledg- 
ing as  collateral  security  securing  a  certain  promissory  note,  but  not 
the  sale  thereof,  was  duly  consented  to  and  authorized  by  the  order 
of  this  commission,  made  and  entered  as  of  date,  August  13th,  1914, 
in  proceeding  No.  293.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  applicant's  said  bonds  of  the  prin- 
cipal sum  of  $76,500.00  in  excess  of  its  issued  and  outstanding  capi- 
tal stock,  and  the  expenditure  of  the  proceeds  of  such  excess  of 
bonds  pursuant  to  the  provisions  of  this  order,  be,  and  hereby  they 
are  specifically  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others,  to- 
wit: 

1.  The  payment  and  discharge  of  applicant's  five-year, 
six  percent  promissory  note,  dated  July  1,  1914,  of  the  prin- 
cipal sum  of  $100,000.00,  the  payment  of  which  was  secured 
by  the  pledge,  as  collateral  security  therefor,  of  said  bonds. 

2.  The  provision  of  additions,  extensions  and  improve- 
ments to  applicant's  facilities,  for  which  net  capital  additions 
to  applicant's  property  shall  be  expended  all  of  the  excess  of 
said  proceeds  above  the  sum  required  to  discharge  the  afore- 
said note. 

It  is  further  • 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion semi-annually,  within  fifteen  days  after  the  close  of  each  calen- 
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dar  semi-annual  period,  of  the  issue  and  disposition  of  said  bonds, 
and,  in  full  detail  the  expenditure  of  the  proceeds  thereof  pursuant 
to  the  terms  and  conditions  of  this  order. 


No  1620 — In  the  Matter  of  the  Application  of  The  Damascus  Tele- 
phone Company  for  Consent  and  Authority  to  Issue  $20,000.00 
Common  Capital  Stock.    Prayer  Granted. 


(Dated  March    5,  1919.) 

This  day  (the  Commission  having  heretofore  deemed  a  hearing 
thereupon  to  be  unnecessary) ,  this  matter  came  on  for  final  consid- 
eration upon  the  application  of  The  Damascus  Telephone  Company 
(a  corporation  organized  and  existing  under  the  laws  of  Ohio) ,  ask- 
ing the  consent  and  authority  of  this  Commission  to  issue  common 
capita]  stock  of  the  total  par  value  of  twenty  thousand  dollars,  fif- 
teen thousand  dollars  par  value  thereof  to  be  issued  as  fully  paid  up 
and  non-assessible,  in  full  payment  of  the  consideration  for  the 
property  and  assets  of  The  North  Benton-Deerfield  Telephone  Com- 
pany, (the  purchase  of  which  by  applicant  was  duly  consented  to 
and  authorized  by  order  this  day  made  and  entered  in  proceeding 
No.  1619)  and  the  proceeds  arising  from  the  sale  of  five  thousand 
dollars,  par  value,  of  such  stock  to  be  used  to  provide  additions,  ex- 
tensions and  improvements  to  applicant's  facilities : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

(1)  That  the  value  of  the  property  and  assets  of  said 
The  North  Benton-Deerfield  Telephone  Company  is  not  less 
than  the  sum  of  $15,000.00 ; 

(2)  That  the  applicant  now  has  in  contemplation  actual 
net  additions  to  its  facilities,  the  cost  of  which  will  be  not  less 
than  the  sum  of  $5000.00,  and 

(3)  That  the  issue  of  applicant's  said  capital  stock  is 
reasonably  required,  and  the  money  to  be  procured  from  the 
sale  of  $5000.00,  par  value  thereof,  is  necessary  for  the  acqui- 
sition of  property,  to  be  actually  used  and  useful  for  the  con- 
venience of  the  public  in  the  furnishing  of  telephonic  service, 
and  the  construction,  completion,  extension  and  improvement 
of  applicant's  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Damascus  Telephone  Company  be,  and 
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200.00,  (included  within  which  are  $6000.00,  principal  sum,  of 
the  bonds  so  pledged  as  collateral  security  for  said  loan,  as 
aforesaid) ,  the  issue  of  applicant's  said  bonds  of  the  principal 
sum  of  $76,500.00  in  excess  of  its  issued  and  outstanding  cap- 
ital stocks,  and  the  expenditure  of  the  proceeds  of  such  excess 
should  be  specifically  consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  should  be  granted  for  the 
disposition  and  sale  of  said  bonds.    It  is,  therefore, 

Ordered,  That  said  The  Hocking  Sunday  Creek  Traction  Com- 
pany be,  and  hereby  it  is  now  authorized  to  sell  for  the  highest  price 
obtainable,  but  not  less  than  seventy-five  percentum  of  the  par  value 
thereof,  its  first  and  refunding  mortgage,  six  percent,  twenty-year 
bonds  of  the  principal  sum  of  one  hundred  and  forty-three  thousand, 
eight  hundred  dollars  ($143,800.00) ,  the  issue  of  which,  for  pledg- 
ing as  collateral  security  securing  a  certain  promissory  note,  but  not 
the  sale  thereof,  was  duly  consented  to  and  authorized  by  the  order 
of  this  commission,  made  and  entered  as  of  date,  August  13th,  1914, 
in  proceeding  No.  293.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  applicant's  said  bonds  of  the  prin- 
cipal sum  of  $76,500.00  in  excess  of  its  issued  and  outstanding  capi- 
tal stock,  and  the  expenditure  of  the  proceeds  of  such  excess  of 
bonds  pursuant  to  the  provisions  of  this  order,  be,  and  hereby  they 
are  specifically  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others,  to- 
wit: 

1.  The  payment  and  discharge  of  applicant's  five-year, 
six  percent  promissory  note,  dated  July  1,  1914,  of  the  prin- 
cipal sum  of  $100,000.00,  the  payment  of  which  was  secured 
by  the  pledge,  as  collateral  security  therefor,  of  said  bonds. 

2.  The  provision  of  additions,  extensions  and  improve- 
ments to  applicant's  facilities,  for  which  net  capital  additions 
to  applicant's  property  shall  be  expended  all  of  the  excess  of 
said  proceeds  above  the  sum  required  to  discharge  the  afore- 
said note. 

It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion semi-annually,  within  fifteen  days  after  the  close  of  each  calen- 
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dar  semi-annual  period,  of  the  issue  and  disposition  of  said  bonds, 
and,  in  full  detail  the  expenditure  of  the  proceeds  thereof  pursuant 
to  the  terms  and  conditions  of  this  order. 


No  1620 — In  the  Matter  of  the  Application  of  The  Damascus  Tele- 
phone Company  for  Consent  and  Authority  to  Issue  $20,000.00 
Common  Capital  Stock.    Prayer  Granted. 


(Dated  March    5,  1919.) 

This  day  (the  Commission  having  heretofore  deemed  a  hearing 
thereupon  to  be  unnecessary) ,  this  matter  came  on  for  final  consid- 
eration upon  the  application  of  The  Damascus  Telephone  Company 
(a  corporation  organized  and  existing  under  the  laws  of  Ohio) ,  ask- 
ing the  consent  and  authority  of  this  Commission  to  issue  common 
capita]  stock  of  the  total  par  value  of  twenty  thousand  dollars,  fif- 
teen thousand  dollars  par  value  thereof  to  be  issued  as  fully  paid  up 
and  non-assessible,  in  full  payment  of  the  consideration  for  the 
property  and  assets  of  The  North  Benton-Deerfield  Telephone  Com- 
pany, (the  purchase  of  which  by  applicant  was  duly  consented  to 
and  authorized  by  order  this  day  made  and  entered  in  proceeding 
No.  1619)  and  the  proceeds  arising  from  the  sale  of  five  thousand 
dollars,  par  value,  of  such  stock  to  be  used  to  provide  additions,  ex- 
tensions and  improvements  to  applicant's  facilities : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

(1)  That  the  value  of  the  property  and  assets  of  said 
The  North  Benton-Deerfield  Telephone  Company  is  not  less 
than  the  sum  of  $15,000.00 ; 

(2)  That  the  applicant  now  has  in  contemplation  actual 
net  additions  to  its  facilities,  the  cost  of  which  will  be  not  less 
than  the  sum  of  $5000.00,  and 

(3)  That  the  issue  of  applicant's  said  capital  stock  is 
reasonably  required,  and  the  money  to  be  procured  from  the 
sale  of  $5000.00,  par  value  thereof,  is  necessary  for  the  acqui- 
sition of  property,  to  be  actually  used  and  useful  for  the  con- 
venience of  the  public  in  the  furnishing  of  telephonic  service, 
and  the  construction,  completion,  extension  and  improvement 
of  applicant's  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Damascus  Telephone  Company  be,  and 
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hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  total 
par,  value  of  twenty  thousand  dollars  ($20,000.00),  and  that  five 
thousand  dollars  ($5000.00)  par  value  thereof,  be  sold  for  the  high- 
est price  obtainable,  but  for  not  less  than  the  par  value  of  said 
stock.    It  is  further 

Ordered,  That  said  capital  stock  and  the  proceeds  arising 
from  the  sale  of  a  portion  thereof  be  devoted  to  and  used  for  the 
following  purposes,  and  no  others,  to  wit : 

(1)  Fifteen  thousand  dollars  par  value,  of  said  capital 
stock  to  be  issued,  as  fully  paid  and  non-assessable,  in  dis- 
charge of  the  full  consideration  for  the  property  and  assets 
of  The  North  Benton-Deerfield  Telephone  Company,  the  pur- 
chase of  which,  by  applicant,  was  duly  consented  to  and 
authorized  by  order  this  day  made  and  entered  in  proceed- 
ing No.  1619,  which  order  hereby  is  made  a  part  of  this  order 
by  reference. 

(2)  The  proceeds  arising  from  the  sale  of  $5000.00,  par 
value  of  said  capital  stock,  to  be  applied  toward  the  payment 
of  the  cost  of  installing  and  providing  the  additions,  extensions 
and  improvements  to  applicant's  facilities  enumerated  in  a  de- 
tailed estimate  filed  herein  on  the  28th  .day  of  February,  1919, 
which  estimate  hereby  is  made  a  part  of  this  order  by  refer- 
ence. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and  the  expenditure  of  the  proceeds  of  so  much  thereof 
as  may  be  sold,  pursuant  to  the  terms  and  conditions  of  this  order. 

And  the  Commission  coming  now  to  consider  the  matter  of  the 
acceptance  and  holding,  by  said  The  North  Benton-Deerfield  Tele- 
phone Company,  of  said  capital  stock  of  The  Damascus  Telephone 
Company  until  such  time  as  it  shall  have  been  distributed  to  the 
stockholders  of  said  The  North  Benton-Deerfield  Telephone  Com- 
pany and  that  corporation  dissolved,  finds,  for  the  purposes  of  this 
proceeding,  that  the  public  will  be  furnished  adequate  service  for 
a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  and  is 
satisfied  that  its  consent  and  authority  for  such  acceptance  and 
holding  of  said  capital  stock  by  The  North  Benton-Deerfield  Tele- 
phone Company  should  be  granted.    It  is,  therefore,  further 

Ordered,  That  said  The  North  Benton-Deerfield  Telephone 
Company  be,  and  hereby  it  is  authorized  to  accept  and  hold  unto 
such  time  as  the  same  shall  have  been  distributed  among  its  stock- 
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holders  the  aforesaid  fifteen  thousand  dollars,  par  value,  of  the 
capital  stock  of  said  The  Damascus  Telephone  Company,  whereupon 
said  The  North  Benton-Deerfield  Telephone  Company  shall  be  dis- 
solved. 


No.  1617 — In  the  Matter  of  the  Joint  Application  of  The  Venture 
Gas  Company  for  Permission  to  Sell  and  The  Medina  Gas  and 
Fuel  Company  for  Permission  to  Purchase  the  Properties  of  The 
Venture  Gas  Company  Situated  in  Marion  and  Wyandotte  Coun- 
ties, Ohio.    Prayer  Granted. 


(Dated  February  18, 1919.) 

This  day,  the  Commission  having  heretofore  deemed  a  hearing 
thereupon  to  be  unnecessary,  this  matter  came  on  for  final  consid- 
eration upon  the  joint  application  of  The  Venture  Gas  Company  and 
The  Medina  Gas  and  Fuel  Company,  corporations  organized  and  ex- 
isting under  the  laws  of  Ohio,  asking  the  consent  to  and  approval, 
by  this  Commission,  of  the  sale  by  the  former,  and  the  purchase 
by  the  latter,  of  all  the  property,  franchises,  contracts,  rights  of 
way  and  assets  of  the  distributing  plant  of  said  The  Venture  Gas 
Company. 

The  Commission,  being  fully  advised  in  the  premises,  finds  that 
the  public  will  thereby  be  furnished  adequate  service  for  a  reason- 
able and  just  rate  or  charge  therefor,  and  is  satisfied  that  its  con- 
sent and  authority  for  such  purchase  and  sale  of  public  utility 
property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Venture  Gas  Company  be,  and  hereby 
it  is  authorized  to  sell  and  convey  to  The  Medina  Gas  and  Fuel 
Company  all  of  the  property,  franchises,  contracts,  rights  of  way 
and  assets  of  its  distributing  gas  plant,  situated  in  Marion  and 
Wyandotte  counties,  Ohio,  which  said  property  is  more  fully  de- 
scribed in  a  detailed  inventory  appended  to  the  application  herein 
and  hereby  made  a  part  of  this  order  by  reference ;  and  said  The 
Medina  Gas  and  Fuel  Company  hereby  is  authorized  to  purchase 
and  acquire  said  property,  and  to  pay  therefor  the  agreed  considera- 
tion of  $12,000.00  and  to  assume  the  liabilities  of  said  The  Ven- 
ture Gas  Company.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  consent 
to  or  approval,  by  this  Commission,  of  any  increase  in  rates  or  di- 
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minution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  as  to  rates  and  service,  here- 
inbefore set  forth,  be  binding  upon  this  Commission  in  any  future 
proceeding  involving  said  matters.    It  is  further 

Ordered,  That  forthwith  upon  the  passing  of  the  title  to  said 
property,  the  applicants  file  with  this  Commission  schedules  pro- 
viding for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 


No.  1615— In  the  Matter  of  the  Application  of  The  Cleveland, 
Southwestern  and  Columbus  Railway  Company,  for  Authority  to 
Extend  the  Time  of  Payment  of  $127,000.00  Par  Amount,  of  First 
Mortgage,  Five  Per  Cent.  (5%)  Gold  Bonds  of  The  Cleveland, 
Berea,  Elyria  and  OberMn  Railway  Company,  Dated  March  1, 
1899.    Prayer  Granted. 


(Dated  February  13,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard  upon  the  application  of  The 
Cleveland,  Southwestern  and  Columbus  Railway  Company  (a  con- 
solidated railroad  corporation  created  by  an  agreement  of  consoli- 
dation, by  and  among  certain  companies,  which  agreed  to  pay  cer- 
tain outstanding  issues  of  bonds  of  the  said  companies  and  their 
prior  existing  constituent  companies,  among  which  was  an  issue  of 
the  principal  sum  of  $127,000.00  of  first  mortgage,  five  per  cent, 
twenty  year  bonds  of  The  Cleveland,  Berea,  Elyria  and  Oberlin 
Railway  Company,  dated  March  1,  1899,  maturing  March  1;  1919), 
asking  such  consent  and  authority  of  this  Commission  as  will 
authorize  it  to  consummate  an  arrangement  negotiated  with  the 
parties  in  interest,  whereby  the  maturity  date  of  said  first  mort- 
gage bonds  of  The  Cleveland,  Berea,  Elyria  and  Oberlin  Railway 
Company  will  be  extended  to  August  1,  1920,  in  consideration, 
among  other  things,  of  the  payment  by  applicant,  during  such  ex- 
tended period  of  a  cash  consideration  of  $28.33  in  addition  to  the 
interest  thereon  at  the  rate  of  five  percentum  per  annum. 

The  Commission,  being  fully  advised  in  the  premises,  and  hav- 
ing taken  into  consideration  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  finds  that 
it  will  be  much  more  advantageous  to  the  applicant  to  reorganize 
its  said  indebtedness  by  negotiating  such  extension  of  said  bonds 
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and  paying  such  cash  consideration,  than  ta  sacrifice  new  securities 
at  the  discounts  which  would  now  have  to  be  offered  to  market  any 
new  securities  to  obtain  the  funds  necessary  for  the  payment  and 
discharge  of  said  first  mortgage  bonds  of  said  The  Cleveland,  Be- 
rea,  Elyria  and  Oberlin  Railway  Company  upon  March  1,  1919, 
should  the  maturity  date  thereof  be  not  extended,  and  it  appearing 
that  some  manner  of  discharging  or  postponing  the  date  of  the 
payment  and  discharge  of  said  obligations  must  be  provided  on  or 
before  the  first  day  of  March,  1919,  the  Commission  further  finds 
that,  in  view  of  the  satisfaction  of  the  trustees  for,  and  the  holders 
of  said  bonds,  therewith,  the  said  extension  of  the  maturity  date 
of  said  bonds  is  necessary  and  required,  and  is  satisfied  that  its 
consent  and  authority  therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Columbus 
Railway  Company  be,  and  hereby  it  is  authorized  to  extend  to  the 
first  day  of  August,  1920,  the  maturity  date  of  the  one  hundred  and 
twenty-seven  thousand  dollars  ($127,000.00),  principal  amount  of 
first  mortgage,  five  per  cent,  twenty  year  gold  bonds  of  The  Cleve- 
land, Berea,  Elyria  and  Oberlin  Railway  Company,  the  payment  of 
which  it  has  heretofore  assumed,  and  to  pay,  in  addition  to  the  in- 
terest during  said  period  at  the  rate  of  five  percentum  per  annum, 
a  cash  consideration  of  twenty-eight  dollars  and  thirty-three  cents 
($28.33),  all  in  accordance  with  the  terms  set  forth  in  the  agree- 
ment providing  for  said  extension,  a  copy  of  which,  marked  "Ex- 
hibit C,"  is  appended  to  the  application  herein,  and  to  execute  such 
instruments  of  writing,  and  do  all  and  several  the  things  necessary 
to  be  done  to  secure  said  extension  of  the  maturity  days  of  said 
bonds,  and  to  perform  its  part  of  said  agreement  relative  to  such 
extension  of  the  maturity  date  of  said  bonds  and  the  payment  of 
said  consideration  in  addition  to  the  prescribed  rate  of  interest 
thereupon. 

And  it  appearing  that  the  applicant  now  has  issued  and  out- 
standing bonds  in  excess  of  its  issued  and  outstanding  capital  stock, 
it  is  therefore,  further, 

Ordered,  That  this  Commission  do  hereby  specifically  consent 
to,  authorize  and  approve  the  extended  existence  as  issued  and 
outstanding  bonds,  of  the  said  bonds  in  excess  of  applicant's  out- 
standing capital  stock  for  and  during  the  said  extended  existence 
thereof.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  consummation  of  such  extension  of  the  maturity  date 
of  said  bonds. 
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Public  Funds  Caimot  Be  Used  For  the  Purpose  of  Paying  the  Ex- 
penses of  Municipal  Officers  of  Non-Charter  Cities  in  Attending 
Meetings  of  Mayors  and  City  Solicitors  Held  for  the  Purpose  of 
Discussing  and  Drafting  Legislation  for  the  Relief  of  Cities,  Nor 
of  the  Officers  of  Charter  Cities  Whose  Charters  Contain  No 
Valid  Provision  Warranting  Such  Payment. 


No.  85 — (Opinion  Dated  March  1,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen:  Your  letter  of  February  4,  1919,  requesting  my 
opinion  on  certain  questions  based  upon  the  statement  of  facts 
therein  set  forth,  was  duly  received. 

The  statement  of  facts  and  qeustions  referred  to  are  as  fol- 
lows: 

"Statement  of  Facts 

"Council  of  a  Home  Rule  city  which  has  adopted  a  charter 
passed  a  resolution  directing  certain  officers  to  attend  a  meet- 
ing of  the  mayors  and  solicitors  of  the  cities  of  the  State  of 
Ohio  called  for  the  specific  purpose  of  drafting  legislation  for 
the  relief  of  cities  in  general  and  the  city  of  Cincinnati  in 
particular.  The  said  officers  attended  said  meeting  and  pre- 
sented their  expense  accounts  to  the  city  auditor  for  payment. 

"Question  1. — May  the  city  auditor  honor  said  war- 
rants and  pay  same  from  public  funds  as  per  the  resolution  of 
the  council  of  the  city  of  Cincinnati  ? 

"Question  2. — In  case  a  chartered  city  did  not  pass  a  reso- 
lution prior  to  attendance  at  said  meeting,  may  the  council  of 
said  chartered  city  pass  an  ordinance  ratifying  the  action  of 
its  officers  in  attending  said  meeting  and  ordering  the  auditor 
to  pay  the  expenses  necessarily  incurred  in  attending  the  meet- 
ing for  the  specific  purpose  of  obtaining  relief  for  said  city? 

"Question  3. — May  the  council  of  a  municipality  that  has 
not  adopted  a  charter,  pass  a  resolution  or  ordinance  author- 
izing and  directing  said  officers  to  attend  a  meeting  of  the 
mayors  and  solicitors  of  the  state  of  Ohio  for  the  specific  pur- 
pose of  drafting  legislation  for  the  relief  of  said  non-chartered 
municipality  ? 

"Question  4. — In  case  said  non-chartered  municipality  has 
the  power  to  pass  said  ordinance,  may  said  council  of  said  non- 
chartered  city  pass  an  ordinance  ratifying  the  action  of  said 
officers  and  directing  the  city  auditor  to  pay  the  warrant  for 
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expenses  necessarily  incurred  in  attending  said  meeting  for  the 
specific  purpose  of  obtaining  relief  for  said  municipality  ?" 

1.  It  has  long  been  the  settled  policy  of  this  state  that  public 
officers  are  not  entitled  to  extra  compensation  unless  clearly  author- 
ized by  law,  and  it  would  seem  that,  on  principle,  the  same  rule  is 
equally  applicable  to  claims  for  expenses. 

In  Clark  v.  Commissioners,  58  O.  S..  107,  the  court  at  page  109 

say: 

"It  is  well  settled  that  a  public  officer  is  not  entitled  to  re- 
ceive pay  for  services  out  of  the  public  treasury,  unless  there 
is  some  statute  authorizing  the  same.  Services  performed  for 
the  public,  where  no  provision  is  made  by  statute  for  payment, 
are  regarded  as  a  gratuity,  or  as  being  compensated  by  the 
fees,  privileges  and  emoluments  accruing  to  such  officer  in  the 
matters  pertaining  to  his  office.  Jones  v.  Commissioners,  57 
Ohio  St.,  189.  To  warrant  payment  out  of  the  public  treasury, 
it  must  appear  that  such  payment  is  authorized  by  statute. 
Section  5,  Article  10  of  the  Constitution.  Diebolt  v.  Trustees, 
7  Ohio  St.,  237 ;  Anderson  v.  Commissioners,  25  Ohio  St.,  13 ; 
Strawn  v.  Commissioners,  47  Ohio  St.,  404." 

The  principle  was  reaffirmed  and  applied  in  Sage  v.  Commis- 
sioners, 82  0.  S.,  186.    At  p.  188  the  court  say : 

"The  claim  for  compensation  is  made,  notwithstanding  the 
rule  long  established  in  this  state,  and  recognized  in  the  brief 
of  counsel  for  the  plaintiff,  and  in  the  several  opinions  of  the 
judges  of  the  circuit  court  who  have  reached  different  con- 
clusions upon  the  question  presented,  that  if  a  statute  im- 
poses a  duty  upon  a  public  officer  it  is  presumed  to  be  per- 
formed by  him  in  consideration  of  the  general  emoluments  of 
his  office  unless  the  legislature  has  clearly  indicated  the  inten- 
tion that  compensation  shall  be  paid  for  the  performance  of 
the  duty  so  imposed." 

In  the  recent  case  of  State  v.  Maharry,  97  O.  S.  272,  the  court 
had  occasion  to  define  the  status  of  public  funds,  and  the  purpose 
for  which  they  could  be  disbursed,  and  did  so  as  follows : 

"All  public  property  and  public  moneys,  whether  in  the 
custody  of  public  officers  or  otherwise,  constitute  a  public 
trust  fund,  and  all  persons,  public  or  private,  are  charged  by 
law  with  the  knowledge  of  that  fact.  Said  trust  fund  can  be 
disbursed  only  by  clear  authority  of  law." 

An  examination  of  the  Ohio  cases  will  disclose  that  in  every 
case  where  the  claim  of  a  public  officer  to  extra  compensation,  or  for 
expenses  incurred  in  the  discharge  of  his  official  duties,  was  al- 
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lowed,,  the  decision  was  based  upon  the  ground  that  the  payment 

was  authorized  by  statute,  and  that  in  every  case  where  the  claim 

was  denied  the  decision  was  reached  because  there  was  no  statute 

clearly  authorizing  its  allowance. 

Some  of  the  decisions  denying"  claims  for  extra  compensation 

and  expenses  incurred  in  the  performance  of  official  duties,  because 

payment  was  not  clearly  authorized  by  statute,  are : 

Sage  v.  Commissioners,  82  O.  S.,  186; 
Thoniley  v.  State,  81  O.  S.,  198 ; 
Richardson  v.  State,  66  0.  S.,  108 ; 
Higgins  v.  Commissioners,  62  O.  S.,  621 ; 
Clark  v.  Commissioners,  58  0.  S.,  107 ; 
Ward  v.  Russell,  57  O.  S.,  144 ; 
State  v.  Wright,  17  C.  C,  n.s.,  396; 
State  v.  Ganz,  14  C.  C,  n.s.,  881  ; 
State  v.  Brown,  20  C.  C,  57 ; 
Millard  v.  Conrade,  16  Cir.,  Dec,  446 ;  and, 
Swartz  v.  Wayne  County,  12  Cir.,  Dec,  590. 

And  decisions  allowing  such  claims,  because  payment  was 

clearly  authorized  by  statute,  are : 

Clark  v.  Commissioners,  58  O.  S.,  107 ; 
State  v.  Commissioners,  26  O.  S.,  364; 
Kloeb  v.  Mercer  County,  4  C.  C,  n.s.,  565 ; 
State  v.  Hirstin,  15  N.  P.,  n.s.,  505 ;  and, 
State  v.  Hoeghland,  6  N.  P.,  101. 

The  policy  of  the  state  against  the  allowance  of  claims  of  pub- 
lic officers  for  expenses  incurred  in  the  discharge  of  official  duties, 
except  in  cases  where  the  incurring  and  payment  of  such  expenses 
are  clearly  authorized  by  statute,  is  most  forcibly  shown  by  the  fact 
that  the  legislature  has  from  time  to  time,  and  in  a  great  number 
of  cases,  expressly  provided  for  the  payment  of  the  traveling  and 
other  expenses  of  certain  officers,  thereby  negativing,  in  my  opin- 
ion, the  right  to  the  payment  of  such  expenses  except  in  cases 
clearly  and  specifically  provided  for. 

The  following  statutes  selected  at  random,  enacted  at  various 
times,  are  cited  and  referred  to  for  the  purpose  of  showing  the  leg- 
islative policy  on  this  subject  over  a  long  period  of  time : 

Sec.  50.  Member  of  the  general  assembly  allowed  "mile- 
age" to  and  from  Columbus. 

Sec  275.  "Necessary  traveling  and  hotel  expenses"  of 
deputy  inspectors  and  supervisors  of  the  bureau  of  inspection 
and  supervision  of  public  offices. 

Sec.  373.  "Necessary  traveling  expenses"  of  state  dairy 
and  food  commissioner.  (Repealed.) 
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Sec.  374.  "Necessary  traveling  expenses"  of  assistant 
dairy  and  food  commissioners.    (Repealed.) 

Sec.  499.  "Actual  and  necessary  traveling  and  other  ex- 
penses" of  public  utilities  commissioners. 

Sec.  614-81.  "Actual  and  necessary  expenses  while  trav- 
eling" of  public  service  commissioners  and  assistants.  (Re- 
pealed.) 

♦  Sec.  714.  "Actual  and  necessary  traveling  expenses"  of 
superintendent  of  banks,  deputies,  etc. 

Sec.  905.  "Necessary  and  legitimate  expensed"  incurred 
by  chief  inspector  of  mines,  etc. 

Sec.  982.  "Necessary  traveling  expenses"  of  assistant 
chief  inspectors  of  workshops  and  factories. 

Sec.  1171-1.  "Necessary  expenses"  of  members  of  the 
board  of  control  of  agricultural  experiment  station. 

Sec.  1181.  "Actual  traveling  expenses"  of  deputy  high- 
way commissioners. 

Sec.  1294.  "Necessary  expenses"  of  members  and  offic- 
ers of  the  state  medical  board. 

Sec.  1394.  "Necessary  expenses"  of  fish  and  game  war- 
dens. 

Sec.  1465-8.  "Actual  and  necessary  expenses  while  trav- 
eling" of  members  of  the  tax  commission. 

Sec.  1465-24.  "Actual  and  necessary  traveling  expenses" 
of  certain  tax  officers. 

Sec.  1830.  "Necessary  expenses"  of  members  of  women's 
visiting  committee.  (Repealed.) 

Sec.  1836.  "Actual  traveling  expenses"  of  members  and 
fiscal  supervisor-secretary  of  board  of  administration. 

Sec.  1869.  "Traveling  expenses"  of  members  of  board 
of  administration,  etc.,  attending  interstate  and  national  con- 
ventions. 

Sec.  1981.  "Mileage"  in  conveying  insane  persons  to  hos- 
pitals. 

Sec.  2786.  "Reasonable  and  necessary  expenses"  of  coun- 
ty surveyor. 

Sec.  2997.  "Actual  and  necessary  expenses"  of  sheriff 
incurred  in  pursuing  persons  accused  of  crimes,  etc. 

Sec.  3002.  "Actual  traveling  expenses"  of  infirmary  di* 
rectors. 

Sec.  3004.    "Expenses"  of  prosecuting  attorneys. 

Sec.  3087.  "Expenses"  of  superintendent  and  trustees  of 
children's  homes,  as  delegates  to  state  and  national  confer- 
ences. 

Sec.  3151.  "Necessary  expenses"  of  trustees  of  tubercu- 
losis hospitals. 

The  rule  applicable  to  claims  of  public  officers  for  payment  of 
expenses  incurred  in  the  performance  of  official  duties,  is  tersely 
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stated  in  Richardson  v.  State,  66  0.  S.  108,  at  p.  11,  as  follows : 

"To  make  such  expenses  an  additional  burden  on  the  pub- 
lic funds  would  require  a  plain  and  unequivocal  provision  of 
the  statute.     An  intention  to  do  so  will  not  be  implied/' 

The  general  assembly  has  also  legislated  on  the  subject  of 
meetings  and  conventions,  and  the  statutes  enacted  on  that  subject 
disclose,  in  my  opinion,  the  legislative  intent  to  deny  the  right  of 
public  officers  to  attend  meetings  and  conventions  at  public  expense, 
except  when  clearly  authorized.  Some  of  the  statutes  on  the  sub- 
ject are  as  follows : 

Sec.  500.  Authorizing  the  public  service  commission  to 
attend  conventions  with  railroad  commissioners  of  other  states, 
and  with  the  interstate  commerce  commission. 

Sec.  1245.  Authorizing  the  state  board  of  health  to  pro- 
vide for  annual  conferences  of  health  officers  and  representa- 
tives of  local  boards  of  health,  and  providing  that  each  city, 
village  or  township  shall  pay  the  necessary  expenses  of  dele- 
gates, etc. 

Sec.  1465-11.  Authorizing  the  tax  commission  to  meet 
with  officers  of  Other  states  and  officers  of  the  United  States 
on  matters  pertaining  to  official  duties. 

Sec.  1869.  Providing  that :  "No  expenditure  for  travel- 
ing expenses  to  other  states,  or  for  attending  an  interstate  or 
national  convention  or  association  shall  be  made  by  any  mem- 
ber or  employee  of  the  board  of  administration  or  by  any  of- 
ficer of  an  institution  under  its  control  unless  authority  is 
granted  at  a  meeting  of  the  board  by  resolution  stating  the 
purpose  and  reason  therefor ;  but  such  resolution  shall  not  be 
effective  without  the  written  approval  of  the  governor." 

Sec.  2313-3.  Providing  that:  "No  executive,  legislative 
or  judicial  officer,  board,  commission  or  employe  of  the  state 
shall  attend  at  state  expense  any  association,  conference  or 
convention  outside  the  state  unless  authorized  by  the  ^emerg- 
ency board.  Before  such  allowance  may  be  made,  the  head  of 
the  department  shall  make  application  in  writing  to  the  emerg- 
ency board  showing  necessity  for  such  attendance  and  the 
probable  cost  to  the  state.  If  a  majority  of  the  members  of 
the  emergency  board  approve  the  application,  such  expense 
shall  be  paid  from  the  emergency  fund." 

Sec.  3087.  Providing  that  trustees  and  superintendents 
of  children's  homes  shall  be  allowed  their  necessary  expenses 
as  duly  accredited  delegates  to  state  and  national  conferences 
devoted  to  child-saving,  and  other  charitable  and  correctional 
work. 

Sec.  3151.  Authorizing  the  trustees,  medical  superinten- 
dent, or  nurses  of  district  tuberculosis  hospitals  to  attend  con- 
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ferences  where  pulmonary  tuberculosis  is  a  subject  for  con- 
sideration. 

No  statute  has  been  found  imposing  a  duty  upon  or  authoriz- 
ing municipal  officers  generally,  or  mayors  and  city  solicitors,  to 
attend  meetings  or  conventions  held  for  the  purpose  of  discussing 
and  drafting  legislation  for  the  relief  of  municipalities,  or  making 
the  expenses  of  such  attendance  a  burden  on  the  public  funds.  As 
was  well  said  in  Richardson  v.  State,  supra,  "An  intention  to  do  so 
will  not  be  implied."  If  it  had  been  intended  to  permit  the  expendi- 
ture of  public  funds  for  such  purposes,  it  is  reasonable  to  presume 
that  the  legislature  would  have  spoken  on  the  subject,  as  it  has 
done  in  the  numerous  instances  hereinbefore  referred  to. 

There  is  also  judicial  authority  and  official  opinion  expressly 
holding  that  public  officers  have  no  legal  claim  against  their  respec- 
tive municipalities  for  expenses  incurred  in  attending  meetings  and 
conventions. 

In  State  v.  Wright,  17  C.  C.  (N.  S.)  396,  the  building  inspector 
of  Cleveland  commenced  a  proceeding  in  mandamus  to  compel  the 
payment  of  traveling  expenses  incurred  by  him  on  a  trip  to  Colum- 
bus for  the  purpose  of  attending  a  convention  of  the  building  in- 
spectors of  the  various  municipalities.  He  made  the  trip  and  at- 
tended the  convention  by  direction  of  his  superior  officer,  the  direc- 
tor of  public  safety.  The  court  held  that  municipalities  are  not 
liable  for  the  traveling  expenses  of  their  officials  incurred  in  at- 
tending a  convention  of  municipal  officers,  and  dismissed  the  peti- 
tion at  the  cost  of  the  relator. 

In  an  opinion  of  the  Attorney  General,  reported  in  Annual  Re- 
port of  Attorney  General,  1910-1911,  page  354,  it  was  held  that  the 
expenses  of  the  city  solicitor  and  other  officers  and  employes  of 
the  city  government,  incurred  in  appearing  at  Columbus  before  a 
legislative  committee  for  the  purpose  of  securing  legislation  deemed 
advantageous  to  the  city,  cannot  be  lawfully  paid  from  the  city 
treasury. 

In  that  opinion  it  was  said : 

"I  do  not  believe  that  a  city  government  as  such  may  in- 
cur expenses  for  the  purpose  of  procuring  legislation  deemed 
advantageous  to  the  community.  No  such  power  is  conferred 
by  the  Municipal  Code,  or  by  any  of  the  provisions  of  the  Con- 
stitution and  laws  of  this  state  upon  municipal  corporations  as 
such.  No  such  power  flows  by  implication  from  any  of  the 
powers  expressly  conferred  by  law  upon  municipal  corpora- 
tions.   If  there  is  any  rule  of  public  policy  at  all  applicable  to 
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the 'question,  such  a  rule  would,  in  my  judgment,  be  against  a 
public  corporation  engaging  for  any  reason  in  the  enterprise  of 
influencing  legislation. 

"The  city  as  such  then  had  no  right  to  appear  before  any 
legislative  committee.  The  citizens  of  the  city  might  lawfully 
undertake  this  service  for  their  common  good.  The  city  solici- 
tor has  no  powers  broader  than  those  of  the  city  itself,  his 
client.  However  praise  worthy  it  may  have  been  for  him  to 
appear  before  a  legislative  committee  in  behalf  of  the  general 
good  of  the  citizens  of  the  city,  he  could  not  be  reimbursed  for 
expenses  so  incurred  by  the  city." 

2.  In  State  v.  Cooper,  97  O.  S.,  86,  the  court  held  that  taxation 
is  a  sovereign  function,  and,  peing  such,  Home  Rule  cities  do  not 
possess  the  absolute  and  unrestricted  power  of  levying  taxes  for 
local  purposes.  It  was  also  held  that  the  taxing  power  of  all  mu- 
nicipalities may  be  limited  and  restricted  by  general  laws,  and  that 
such  limitations  and  restrictions  are  warranted  by  Sec.  6,  Art.  XIII 
of  the  Ohio  Constitution  of  1851  and  by  Sec.  13,  Art.  XVIII  of  the 
amendment  adopted  September  3, 1912. 

A  claim  that  the  State  has  yielded  to  a  Home  Rule  city  any  of 
its  sovereign  functions  cannot  be  sustained  unless,  as  held  in  the 
Cooper  case,  sura,  it  appear  that  the  people  have  parted  therewith 
by  the  adoption  of  a  constitutional  provision  that  is  clear  and  un- 
ambiguous, and,  as  was  further  held,  the  Home  Rule  provisions  in 
the  Ohio  constitution  do  not  go  to  that  extent. 

The  statement  of  facts  in  your  letter  does  not  disclose  that 
any  of  the  Home  Rule  cities  referred  to  have  any  provision  in  their 
charters  authorizing  the  payment  of  such  expenses  from  public 
funds.  If  it  be  competent  for  Home  Rule  cities  to  incorporate  such 
a  provision  into  their  charters  (and  I  express  no  opinion  on  the 
question),  it  would  seem  reasonable  to  conclude  that  if  the  officers 
of  a  non-charter  city  are  not  entitled  to  be  paid  such  expenses  unless 
clearly  authorized  by  statute,  the  officers  of  Home  Rule  cities  have 
no  such  right  unless  their  charters  contain  a  provision  warranting 
such  payment. 

In  view  of  the  settled  public  policy  of  Ohio,  as  announced  by 
the  decisions  and  disclosed  in  the  statutes  hereinbefore  referred  to, 
I  am  of  the  opinion  that  public  funds  cannot  be  used  for  the  pur- 
pose of  paying  the  expenses  of  municipal  officers  of  non-charter 
cities  in  attending  meetings  of  mayors  and  city  solicitors  held  for 
the  purpose  of  discussing  and  drafting  legislation  for  the  relief  of 
cities,  nor  of  the  officers  of  charter  cities  whose  charters  contain 
no  valid  provision  warranting  such  payment. 
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Corporations  May  Provide  in  Their  Articles  of  Incorporation  or  By 
Amendment  Thereto  a  Provision  Giving  to  the  Preferred  Stock- 
holders the  Exclusive  Power  to  Vote  for  Directors  When  Certain 
Defaults  Are  Made  By  the  Corporation. 


No.  84—  (Opinion  Dated  March  1,  1919.) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio.   • 

Dear  Sir:  A  letter  from  your  predecessor,  Hon.  William  D. 
Fulton,  dated  February  14,  1919,  and  hereinafter  quoted,  request- 
ing my  opinion  as  to  whether  the  proposed  amendment  to  the  ar- 
ticles of  incorporation  of  The  Dixie  Terminal  Company  should  be 
accepted  and  filed  in  your  office,  was  duly  received.  The  letter  re- 
ferred to  reads  as  follows : 

"Mr.  Carl  M.  Jacobs  Jr.  of  the  law  firm  of  Frost  &  Jacobs, 
Cincinnati,  Ohio,  has  presented  to  this  department  a  draft  of 
a  proposed  amendment  to  the  articles  of  incorporation  of  The 
Dixie  Terminal  Company,  an  Ohio  corporation,  containing  the 
following  provisions : 

"  'The  preferred  stock  aforesaid  shall  have  no  voting 
power  except  in  the  matters  hereinbefore  mentioned  un- 
less any  payment  due  hereunder  to  said  sinking  fund  for 
the  redemption  of  said  preferred  stock,  or  any  installment 
of  rental,  shall  be  in  arrears,  and  unpaid  for  more  than 
six  (6)  months.  Should  either  such  default  occur,  then 
until  all  arrears  to  said  sinking  fund  and  all  accumulated 
dividends  upon  said  preferred  stock  and  all  unpaid  rentals 
shall  have  been  fully  paid,  and  the  payment  of  said  divi- 
dends at  the  regular  time  shall  have  been  resumed,  the 
holders  of  the  preferred  stocks  shall  have  the  exclusive 
right  to  vote  for  and  elect  the  directors  of  the  company, 
and  the  holders  of  the  common  stock  shall  have  the  right 
to  vote  on  all  other  matters  provided  for  by  law.  The  right 
to  vote  vested  in  the  holders  of  the  preferred  stock  upon 
the  happening  or  continuance  of  default  as  herein  pro- 
vided shall  not  deprive  them  of  the  exercise  of  any  right 
they  may  have  in  law,  in  equity  or  by  statute  to  enforce 
any  of  the  provisions  herein  contained  with  respect  to  said 
preferred  stock/ 

"We  desire  your  opinion  as  to  whether  we  should  accept 
and  file  an  amendment  containing  the  above  provision,  and 
particularly  that  portion  of  it  which  gives  the  holders  of  the 
preferred  stock  the  right  to  elect  all  of  the  directors  of  the 
company  to  the  exclusion  of  the  holders  of  the  common  stock 
upon  the  happening  of  the  contingencies  set  forth  in  the  above 
provision." 

In  the  absence  of  a  constitutional  or  statutory  provision  to  the 
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contrary,  the  common  and  preferred  stockholders  have  equal  vot- 
ing power  and  may  agree  among  themselves  as  to  its  exercise.  It 
may  therefore  be  said  that  unless  common  or  preferred  stock- 
holders are  by  constitutional  or  statutory  law  prohibited  from  sur- 
rendering their  voting  power,  either  class  may  waive  it  in  favor 
of  the  other.  The  question  has  generally  arisen  in  connection  with 
the  right  to  take  from  the  preferred  stockholders  the  right  to  vote, 
and  to  confine  it  exclusively  to  the  common  stockholders,  and  only 
occasionally  has  the  question  of  the  right  to  confine  the  voting 
power  to  the  preferred  stockholders  been  presented  to  the  courts. 
It  would  seem,  however,  that  if  we  start,  as  we  must  do,  with 
the  general  rule  that  both  classes  have  equal  voting  power  unless 
taken  away  or  abridged  by  some  constitutional  or  statutory  provis- 
ion, and  if  it  is  competent,  as  it  has  been  held  time  and  again  by 
the  courts,  to  give  the  common  stockholders  the  exclusive  voting 
power,  it  would  be  equally  valid  to  confer  such  exclusive  right  upon 
the  holders  of  the  preferred  stock.  The  authorities  sustaining  pro- 
visions restricting  the  voting  power  of  the  preferred  stockholders 
are  to  the  effect  that  such  arrangements  are  generally  matters  of 
private  concern  to  the  stockholders  only  and  proper  subjects  of 
agreement  between  themselves.  By  so  contracting,  the  stockhold- 
ers do  not  violate  any  rule  of  common  law,  and  if  either  class, 
common  or  preferred,  voluntarily  agrees  to  such  limitations  upon 
their  common  right,  such  agreement  can  not  be  said  to  violate  any 
settled  rule  of  public  policy. 

1  Machen,  Corporations,  Sec.  570 : 

"The  right  of  shareholders  to  vote  is,  however,  like  the 
right  to  dividends  or  to  participate  equally  in  a  division  of  cap- 
ital in  liquidation,  regarded  as  a  private  matter  for  each  share- 
holder which  he  may  waive  if  he  choose.  Consequently,  a 
provision  that  shareholders  of  a  certain  class  shall  have  no 
right  to  vote  is,  if  assented  to  by  them,  quite  valid.  Such  a 
provision  might  theoretically  be  made  as  to  either  the  prefer- 
red or  the  deferred  shares,  but  is  much  more  common  with  re- 
spect to  the  preferred  shares  so  as  to  compensate  the  other 
shareholders  for  the  preference  of  the  preferred  shareholders 
as  to  dividends.  A  provision  in  an  incorporation  paper,  where- 
by the  preferred  shareholders  shall  have  no  right  to  vote  is, 
therefore,  valid  even  though  a  statute  provides  that  every 
stockholder  shall  be  entitled  to  one  vote  for  every  share  held  by 
him." 

3  Clark  &  Marshall,  Corporations,  p.  1996: 

"A  stockholder  has  no  right  to  vote  at  corporate  meetings, 
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whether  the  stock  is  common  or  preferred,  if  it  is  so  stipulated 
when  the  stock  is  issued,  for  the  stipulation  is  then  a  term  of 
his  contract.  And  even  after  persons  have  become  stockholders, 
they  may  surrender  or  restrict  their  power  to  vote  by  agree- 
ment— by  consenting  to  by-laws  or  otherwise — provided  the 
agreement  does  not  violate  any  charter  or  statutory  provision, 
and  is  not  contrary  to  public  policy,"  etc. 

In  7  Ruling  Case  Law,  p.  345,  the  law  is  stated  as  follows : 

"A  provision  in  articles  of  incorporation  that  the  voting 
power  shall  be  vested  exclusively  in  the  common  stock  and  that 
preferred  stockholders  shall  have  no  right  to  vote  has  been 
held  not  to  be  violative  of  any  rule  of  the  common  law  or  of 
public  policy.  *  *  *  Preferred  stockholders  may  also  be  given 
the  sole  right  to  vote,  to  the  exclusion  of  the  holders  of  the 
common  stock." 

2  Clark  &  Marshall,  Corporations,  p."  1320: 

"In  the  absence  of  charter  or  statutory  provision  or  valid 
stipulation  to  the  contrary,  holders  of  preferred  stock  have 
the  same  right  as  holders  of  common  stock  to  vote  at  stock- 
holders' meetings.  And  their  contract  may  even  give  them  the 
right  to  vote  to  the  exclusion,  for  a  time,  of  the  holders  of  com- 
mon stock,  so  as  to  place  the  management  of  the  corporation 
entirely  in  their  hands  for  the  time  specified." 

1  Thompson,  Corporations,  Sec  859: 

"The  rule  that  a  right  to  vote  follows  the  ownership  of 
stock  means  that  in  the  absence  of  any  common  restriction 
upon  all  stock,  or  upon  a  class  of  stock,  this  right  prevails. 
That  is,  the  right  of  a  stockholder  to  vote  cannot  be  arbitrarily 
abridged  and  is  not  subject  to  unreasonable  restriction.    But 
the  rule  is  equally  emphatic,  if  not  so  general,  that  restrictions 
may  be  placed  upon  the  right  to  vote ;  or,  as  sometimes  stated, 
the  right  to  vote  may  be  separated  from  the  ownership  of 
stock.    It  must  be  remembered,  in  this  connection,  that  stock- 
holders can  make  any  agreement  respecting  their  stock,  or  the 
voting  of  it,  that  they  may  see  fit  or  deem  wise,  except  agree- 
ments that  are  void  as  against  public  policy.  *  *    It  is  simply 
a  contract  relation  between  the  two  classes  of  stockholders,  in 
which  the  public  has  no  concern." 


4  Thompson,  Corporations,  Sec.  3605 : 

"The  whole  matter  is  one  of  contract  or  of  statutory  reg- 
ulation, and  it  would  not  be  improper,  where  there  is  no  statu- 
tory or  charter  prohibition,  to  confer  the  sole  right  to  vote 
upon  the  preferred  stockholders  to  the  exclusion  of  the  holders 
of  the  common  stock/9 
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In  Miller  v.  Ratterman,  47  O.  S.,  141,  157,  the  court,  speaking* 
with  reference  to  a  provision  in  stock  certificates,  that  holders 
thereof  shall  not  have  or  exercise  the  right  to  vote  at  stockholders' 
meetings,  said: 

"The  provision  is  not  unusual.  It  is  sometimes  found  in 
the  statute  books  itself.  *  *  *  It  is  true  that  one  characteristic 
of  stock  generally  is  that  it  can  be  voted  upon.  But  this  is  not 
essential.  Indeed,  instances  may  arise  where  it  is  good  policy 
to  prohibit  the  voting  upon  stock.  And  the  point  here  is,  not 
whether  any  question  of  public  policy  intervenes  to  make  it  im- 
proper for  the  preferred  stockholders  to  possess  a  right  to  vote, 
but  whether  any  such  question  intervenes  to  make  it  impera- 
tive that  they  shall  have  that  right." 

What  express  provision  of  our  constitution  or  statutory  law 
is  violated  by  the  proposed  amendment?  All  statutes  in  pari 
materia  must  be  considered  together,  and  in  the  light  of  the  gen- 
eral common  law  rules  of  equality  of  right  of  stockholders  to  vote 
and  to  contract  with  each  other  in  respect  thereto.  One  may  pre- 
scribe the  general  rule,  while  another  on  examination  may  be  found 
to  provide  an  exception  to  such  rule,  and  thereby  become  the 
statute  applicable  to  the  subject  with  which  it  deals.  Keeping 
these  rules  in  mind,  what  constitutional  or  statutory  provisions 
have  we  that  are  opposed  to  the  stipulations  contained  in  the  pro- 
posed amendment,  for  it  must  be  conceded  in  the  light  of  the  au- 
thorities hereinbefore  referred  to,  that  such  voting  agreements 
are  valid  unless  prohibited  by  law. 

Under  Section  8667  G.  C,  the  capital  stock  of  corporations  for 
profit  may  consist  of  common  and  preferred,  and  by  authority  of 
Section  8668  G.  C.  it  may  be  provided  in  the  articles  that  the  pre- 
ferred stock  shall  be  entitled  to  dividends  in  preference  to  all  other 
stockholders,  and  that  such  dividends  may  be  made  cumulative. 

Those  two  sections  are  then  followed  by  Section  8669  G.  C., 
whose  terms  are  equally  applicable  to  both  classes  of  stock  (ex- 
cepting only  the  single  provision  authorizing  the  redemption  of 
the  preferred),  as  follows: 

"A  corporation  issuing  both  common  and  preferred  stock 
may  create  designations,  preferences,  and  voting  powers,  or  Re- 
strictions or  qualifications  thereof,  in  the  certificate  of  incor- 
poration, and  if  desired,  preferred  stock  may  be  made  subject 
to  redemption  at  not  less  than  par,  at  a  fixed  time  and  price,  to 
be  expressed  in  the  stock  certificates  thereof." 

The  only  statute  that  can  be  claimed  to  place  a  limitation  upon 
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the  right  of  the  stockholders  to  impose  limitations  or  restrictions 

upon  the  voting  power  is  Section  8636  G.  C  which  was  enacted 

prior  to  the  other  statutes  above  referred  to  (See  93  0.  L.  230), 

and  reading  as  follows : 

"At  the  time  and  place  appointed,  directors  shall  be  chosen 
by  ballot,  by  the  stockholders  who  attend,  either  in  person  or 
by  lawful  proxies.  At  such  and  all  other  elections  of  directors, 
each  stockholder  shall  have  the  right  to  vote  in  person  or  by 
proxy  and  the  number  of  shares  owned  by  him  for  as  many 
persons  as  there  are  directors  to  be  elected,  or  to  cumulate  his 
shares  and  give  one  candidate  as  many  votes  as  the  number 
of  directors  multiplied  by  the  number  of  his  shares  of  stock 
equals,  or  to  distribute  them  on  the  same  principle  among  as 
many  candidates  as  he  thinks  fit.  Such  directors  shall  not  be 
elected  in  any  other  manner.  A  majority  of  the  number  of 
shares  shall  be  necessary  for  a  choice,  but  no  person  shall  vote 
on  a  share  on  which  an  installment  is  due  and  unpaid." 

But  that  section,  when  read  in  connection  with  the  other 
statutes  in  pari  materia,  particularly  Section  8669  G.  C,  does  not, 
in  my  opinion,  in  any  way  affect  the  right  of  corporations  to  create 
preferences  on  voting  powers  or  restrictions  or  qualifications  there- 
of under  the  express  authority  of  Section  8669  G.  C,  which  is  the 
later  statute  on  the  subject. 

What  is  proposed  to  be  done  in  the  proposed  amendment  to 
the  articles  of  incorporation  of  The  Dixie  Terminal  Company  is 
not  to  destroy  absolutely  and  for  all  time  the  voting  power  of  the 
common  stock,  but  only  to  restrict  or  qualify  temporarily  the  power 
during  such  time  as  the  company  makes  certain  defaults,  and  then 
not  generally  but  only  as  to  the  election  of  directors. 

It  is  true  that  Section  8636  G.  C.  provides  that  each  stock- 
holder shall  have  the  right  to  vote  at  elections  of  directors,  but 
when  read  in  connection  with  the  later  statute  (Section  8669  G. 
C),  which  clearly  and  expressly  authorizes  corporations  to  create 
preferences  and  voting  powers,  or  restrictions  or  qualifications 
thereof,  the  conclusion  cannot  be  escaped  that  the  earlier  statute 
prescribes  the  general  rule  only,  and  that  the  later  statute  was 
intended  to  authorize  exceptions  to  govern  in  all  cases  where  the 
corporation  takes  advantage  of  its  provisions.  And,  again,  it  must 
not  be  overlooked  that  the  prohibition  in  Section  8636  G.  C.,  relates 
exclusively  to  the  manner  of  electing  directors  as  therein  provided 
for,  namely,  by  ballot,  in  person,  or  by  proxy,  and  by  cumulative 
voting.  In  other  words,  in  determining  what  stockholders  are  en- 
titled to  vote,  the  two  statutes  above  referred  to  (Section  8636 
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G.  C.  prescribing  the  general  rule,  and  Section  8669  G.  C.  expressly 
providing  for  exceptions)  must  be  considered  and  construed  to- 
gether ;  and  in  determining  the  manner  in  which  the  election  must 
be  had,  recourse  must  be  had  to  Section  8636  G.  C.  because  it  is 
the  only  statute  on  the  subject  applicable  to  corporations  generally. 

Support  for  my  conclusion  is  also  found  in  Section  8698  G.  C. 
(107  0.  L.  414),  which  expressly  refers  to  restrictions  or  limita- 
tions on  the  voting  power  of  "any  of  the  authorized  capital  stock," 
thus  furnishing  legislative  recognition  of  the  right  to  restrict  or 
limit  the  voting  power  of  any  of  the  capital  stock,  either  common 
or  preferred  or  both.  See  also,  Mackintosh  v.  Railroad,  32  Fed. 
350 ;  and  State  v.  Swanger,  190  Mo.  561. 

If  it  be  contended  that  the  provision  in  Section  8636  G.  C.  that 
"such  directors  shall  not  be  elected  in  any  other  manner/'  has  the 
effect  of  prohibiting  corporations  from  restricting  or  limiting  the 
voting  power  of  the  common  stockholders,  then  the  same  line  of 
reasoning  would  compel  us  to  conclude  that  neither  can  the  pre- 
ferred stockholders  be  restricted  or  limited  in  their  voting  power. 
Such  a  construction  would  render  ineffectual  the  provision  of  Sec- 
tion 8669  G.  C,  which  expressly  authorizes  any  corporation  issu- 
ing both  common  and  preferred  stock  to  create  and  incorporate  into 
its  charter  designations,  preferences  and  voting  powers,  or  restric- 
tions or  qualifications  thereof. 

For  the  reasons  above  given,  it  is  my  opinion  that  the  provis- 
ions of  the  proposed  amendment  to  the  articles  of  incorporation 
of  The  Dixie  Terminal  Company  are  not  in  violation  of  law  and 
that  the  amendment  should  be  accepted  and  filed  in  your  office. 


SUPREME  COURT 


The  Village  of  BeUe  Center  et  al.  v.  The  Board  of  Trustees 

of  Roundhead  Township  et  al. 


Inheritance  Tax — Distribution  to  Local  Subdivision — Testator  Dies 
in  One  County — Real  Estate  Located  in  Another  County — Tax 
Originated,  Where — Sale  of  Realty  to  Pay  Legacies. 


•1.  Where  real  estate  has  passed  in  the  manner  described  in  Section 
5331,  Genera]  Code,  and  has  thereby  become  liable  to  the  inheritance  or 
succession  tax  therein  provided  for,  the  tax  originates  in  the  city,  village 
or  township  in  which  trie  real  estate  is  located;  and  by  the  provisions  of 
Section  9,  Article  XII  of  the  Constitution,  fifty  percent  of  the  tax  is  re- 
quired to  be  returned  to  such  city,  village  or  township. 

2.  Where  real  estate  is  directed  to  be  sold  and  the  proceeds  applied 
to  the  payment  of  certain  legacies  which  are  liable,  to  the  succession  or 
inheritance  tax  by  the  provisions  of  Section  5331,  General  Code,  the  tax 
originates  in  the  city,  village  or  township  in  which  the  realty  is  located, 
and  by  the  provisions  of  Section  9,  Article  XII  of  the  Constitution,  fifty 
percent  of  the  tax  is  payable  to  such  city,  village  or  township. 


No.  15850— (Decided  December  10,  1918.) 

Error  to  the  Court  of  Appeals  of  Logan  county. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Briggs  &  Stewart  and  Mr.  Lewis  F.  Hale,  prosecuting 
attorney  of  Logan  county,  for  plaintiffs  in  error. 

Mr.  Donald  Melhorn,  prosecuting  attorney  of  Hardin  county, 
for  defendants  in  en&r. 
Johnson,  J. : 

Joseph  G.  McConnell,  a  resident  of  the  village  of  Belle  Center, 
in  Logan  county,  died  there  in  1915.  He  left  a  will,  which  was  ad- 
mitted to  probate  by  the  Probate  Court  of  Logan  county.  The  will 
was  executed  at  his  home  in  the  village,  and  his  executors  have 
continuously  resided  in  Logan  county  since  his  death. 

By  the  terms  of  his  will  he  directed  that  certain  real  estate  in 
the  townships  of  Roundhead  and  McDonald,  in  Hardin  county,  Ohio, 
should  be  sold  by  his  executors,  and  legacies  which  entirely  con- 
sumed the  proceeds  were  directed  to  be  paid.  These  legacies  were 
subject  to  the  inheritance  tax.  The  testator  acquired  the  real 
estate  by  purchase,  prior  to  the  execution  of  his  will.  The  executors 
sold  the  real  estate,  made  distribution  of  the  proceeds  thereof  in 
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accordance  with  the  terms  of  the  will,  and  have  paid  into  the  county 
treasury  of  Logan  county  the  amount  of  the  inheritance  or  succes- 
sion tax.  The  trustees  of  McDonald  and  Roundhead  townships  in 
Hardin  county  claimed  the  portion  of  the  tax  which  the  statute 
provides  should  be  returned  to  the  city,  village  or  township  in  which 
the  inheritance  tax  originates.  The  Probate  Court  directed  that  the 
porportion  named  of  the  tax  should  be  paid  to  the  village  of  Belle 
Center.  This  order  was  affirmed  by  the  Court  of  Common  Pleas 
and  reversed  by  the  Court  of  Appeals. 

The  solution  of  the  question  presented  depends  on  the  con- 
struction of  Sections  7  and  9,  Article  XII  of  the  Constitution,  as 
amended  in  September,  1912,  and  Section  5331,  General  Code, 
passed  pursuant  to  that  amendment.  The  sections  of  the  Constitu- 
tion referred  to  are  as  follows : 

Section  7,  Article  XII :  "Laws  may  be  passed  providing  for  the 
taxation  of  the  right  to  receive,  or  to  succeed  to  estates,  and  such 
taxation  may  be  uniform  or  it  may  be  so  graduated  as  to  tax  at  a 
higher  rate  the  right  to  receive,  or  to  succeed  to  estates  of  larger 
value  than  to  estates  of  smaller  value.  Such  tax  may  also  be  levied 
at  different  rates  upon  collateral  and  direct  inheritances,  and  a  por- 
tion of  each  estate  not  exceeding  twenty  thousand  dollars  may  be 
exempt  from  such  taxation." 

Section  9,  Article  XII :  "Not  less  than  fifty  per  centum  of  the 
income  and  inheritance  taxes  that  may  be  collected  by  the  state 
shall  be  returned  to  the  city,  village  or  township  in  which  said  in- 
come and  inheritance  tax  originate." 

The  pertinent  portions  of  Section  5331,  General  Code,  read: 
"All  property  within  the  jurisdiction  of  this  state,  and  any  inter- 
ests therein,  whether  belonging  to  inhabitants  of  this  state,  or  not, 
and  whether  tangible  or  intangible,  which  pass  by  will  or  by  the 
intestate  laws  of  this  state,  *  *  *  other  than  to  or  for  the  use  of 
the  father,  mother,  husband,  wife,  lineal  descendant  or  adopted 
child,  shall  be  liable  to  a  tax  of  five  per  cent,  of  its  value  above 
the  sum  of  five  hundred  dollars.  Fifty  percent  of  such  tax  shall 
be  for  the  use  of  the  state,  and  fifty  percent  of  such  tax  shall  go 
to  the  city,  village  or  township  in  which  said  tax  originates.  *  *  * 
Such  taxes  shall  become  due  and  payable  immediately  upon  the 
death  of  the  decedent  and  shall  at  once  become  a  lien  upon  the 
property,  and  be  and  remain  a  lien  until  paid." 

The  contention  of  the  plaintiff  in  error  in  substance  is  that  the 
tax  originated  in  the  village  of  Belle  Center  because  it  was  the 
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testator's  home  when  he  died,  and  when  he  made  his  will ;  and  that 
it  has  since  been  the  home  of  his  widow,  the  executrix.  ' 

It  is  also  contended  that  the  direction  in  the  will  requiring  the 
executors  to  sell  the  land  and  distribute  the  proceeds  in  equity 
stamped  the  land  with  the  character  of  personalty,  and  fixed  the 
situs  for  the  purposes  of  the  inheritance  tax  at  the  domicile  of  the 
testator  and  his  widow,  who  was  the  sole  executrix  at  that  time. 

It  will  be  observed  that  the  provision  of  the  statute  defining 
what  shall  be  subject  to  the  inheritance  tax  reads,  "All  property 
within  the  jurisdiction  of  this  state,  and  any  interests  therein, 
whether  belonging  to  inhabitants  of  this  state  or  not,"  and  that  the 
Constitution,  Section  9,  Article  XII,  provides  that  not  less  than  fifty 
per  centum  of  the  inheritance  tax  shall  be  returned  to  the  city,  vil- 
lage or  township  in  which  said  inheritance  tax  originates.  It  is  a 
reasonable  presumption  that  if  it  had  been  the  intention  of  the 
framers  of  this  provision  that  fifty  per  centum  should  go  to  the 
city,  village  or  township  in  which  the  decedent  resided,  words  ob- 
viously apt  and  conclusive  in  the  statement  of  that  intention  would 
have  been  used.  The  section  would  have  contained  the  simple,  plain 
language  that  fifty  per  centum  of  the  inheritance  tax  shall  be  re- 
turned to  the  city,  village  or  township  in  which  the  decedent  re- 
sided. No  such  language  was  used.  The  language  which  was  used, 
"the  city,  village  or  township  in  which  said  income  and  inheritance 
tax  originates,"  when  taken  in  connection  with  the  provision  in  Sec- 
tion 7  of  the  amendment,  "Laws  may  be  passed  providing  for  the 
taxation  of  the  right  to  receive,  or  to  succeed  to,  estates,"  demon- 
strates that  the  framers  of  the  amendment  regarded  the  estate  as 
the  thing  from  which  the  tax  would  originate.  The  right  to  suc- 
ceed to  the  estate  is  the  thing  that  is  taxed.  Pursuant  to  this  grant 
of  authority,  the  legislature,  in  Section  5331,  General  Code,  above 
quoted  from,  enacts  that  "All  property  within  the  jurisdiction  of 
this  state,  and  any  interests  therein,  whether  belonging  to  inhabi- 
tants of  this  state  or  not,"  shall  be  liable  to  the  tax.  The  property. 
of  a  nonresident  of  Ohio  which  is  within  the  jurisdiction  of  this 
state  is  by  express  provision  made  subject  to  the  tax. 

No  one  would  contend,  if  a  decedent  owner  lived  and  died  in  a 
city,  village  or  township  of  another  state,  that  the  "inheritance  tax 
originates"  in  such  other  state  and  city  and  that  it  would  be  pay- 
able there.  But  if  we  conclude  that  in  such  a  case  the  tax  is  pay- 
able where  the  land  is  located,  no  reason  is  apparent  that  a  different 
rule  should  apply  when  the  decedent  resided  in  a  locality  in  this 
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state  other  than  that  in  which  the  land  is  situated.  It  frequently 
happens  that  the  decedent  and  his  devisees  or  heirs  all  reside  in 
other  states.  Nor  does  the  fact,  that  in  this  case  the  will  provides 
that  the  executors  shall  sell  the  Hardin  county  land  and  pay  the 
legacies  out  of  the  proceeds,  change  the  locality  in  which  the  in- 
heritance tax  originated.  Conceding  that  lands  directed  by  will  to 
be  sold  and  converted  into  money  are  treated  in  equity  as  personal 
estate,  still  the  land  which  is  so  treated  in  equity  as  personalty  is 
the  source,  the  origin,  from  which  the  tax  comes.  Moreover  it 
must  be  noted  that  where  land  is  directed  to  be  sold  and  proceeds 
paid  to  certain  designated  beneficiaries,  they  may  elect  to  take  the 
land  itself  and  prevent  a  sale,  if  all  are  capable  of  electing'.  (40 
Cyc,  1999,  and  Holt  et  al.  v.  Lamb  et  al.,  17  Ohio  St.,  374.)  That 
is,  the  beneficiaries  have  succeeded  to  rights  concerning  the  land 
itself.  The  statute  provides  that  the  tax  shall  become  due  and  pay- 
able immediately  on  the  death  of  the  decedent  and  be  a  lien  upon 
the  property  until  paid. 

We  are  convinced  that  the  construction  we  have  indicated  effec- 
tuates the  intention  of  the  framers  of  the  provisions  in  question. 

For  these  reasons  the  judgment  of  the  Court  of  Appeals  will  be 
affirmed. 

Judgment  affirmed. 
Wanamaker,  Newman,  Jones  and  Matthias,  JJ.,  concur. 
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Bills   Introduced   in    House 

H.  B.  No.  387— Mr.  Walsh.  To 
amend  the  General  Code,  relating  to 
park  districts  and  providing  for  the 
annexation  of  territory  thereto,  for  the 
sale  of  lands,  for  the  Issue  of  bonds 
and  conferring  certain  police  powers 
upon   boards  of  park  commissioners. 

H.  B.  No.  388— Mr.  Hughes.  To 
amend  the  General  Code,  relative  to 
removal  of  public  officials  from  of- 
fice, changes  method  of  procedure. 

H.  B.  No.  389 — Mr.  Tom  Reynolds. 
To  grant  to  boards  of  county  commis- 
sioners power  to  enforce  laws  regu- 
lating and  governing  traffic  on  high- 
ways and  to  provide  for  the  prosecu- 
tion of  violators  thereof. 


H.  B|  No.  390 — Mr.  Thompson.  To 
amend  the  General  Code,  relative  to 
authorizing  county  commissioners  to 
purchase  automobiles  or  other  ve- 
hicles for  the  use  of  county  officials 
in  the  transaction  of  public  business. 

H.  B.  No.  391— Mr.  Greve.  To 
amend  the  General  Code,  relating  to 
the  municipal  court  of  Cleveland,  by 
increasing  pay  of  judges. 

H.  B.  No.  392— Mr.  Barnes.  To 
provide  for  keeping  of  official  records 
and  for  an  eight-hour  day  for  elective 
and  appointive  officers. 

H.  B.  No.  393— Mr.  Wise.  To  au- 
thorize the  governor,  attorney  general 
and  the  superintendent  of  public 
works  to  sell  at  private  sale,  to  the 
abutting  land  owners,  a  certain  por- 
tion of  the  berme  embankment  of  the 
Ohio  Canal,  in  the  city  of  Massillon. 

H.  B.  No.  394— Mr.  McCoy.  To  ap- 
propriate the  sum  of  one  hundred  and 
five  dollars  for  the  use  of  Mrs.  Julia 
Ellis,  of  Manchester,  Ohio,  as  wife  of 
prisoner. 

H.  B.  No.  395 — Mr.  Bond.  To  amend 
the  General  Code,  relating  to  trial  of 
criminal   cases,    and   instructions    to 

Jury. 

H.  B.  No.  306— Mr.  Miller,  of  Pul- 
ton. Making  it  a  misdemeanor  to  per- 
mit any  Canada  thistle  to  mature  its 
seed  and  providing  a  penalty  there- 
for. 


H.  B.  No.  397— Mr.  Wenner.  To 
amend  the  General  Code,  relative  to 
the  powers  and  duties  of  the  state 
board  of  education  relative  to  voca- 
tional education,  and  providing  for  co- 
operation with  federal  government  in 
carrying  out  provisions  of  the  Smith- 
Hughes  act. 

H.  B.  No.  398 — Mr.  Federman.  To 
regulate  the  manufacture  and  sale  of 
soft  drinks  and  non-alcoholic  bever- 
ages in  bottles,  and  provides  for  state 
license. 

H.  B.  No.  399 — Mr.  Jones,  of  Trum- 
bull. To  amend  the  General  Code,  re- 
lating to  a  joint  meeting  for  the  elec- 
tion of  cemetery  trustees. 

H.  B.  No.  400— Mr.  Hooley.  To 
amend  the  General  Code,  relative  to 
the  approval  of  private  schools  by  the 
superintendent   of   public   instruction. 

H.  B.  No.  401 — Mr.  Federman.  To 
amend  the  General  Code,  relating  to 
the  annexation  of  one  municipal  cor- 
poration by  another. 

H.  B.  No.  402 — Mr.  Swedersky.  To 
amend  the  General  Code,  relative  to 
authorizing  the  attorney  general  and 
the  superintendent  of  public  works  to 
investigate  the  title  of  swamp  and 
marsh  lands  and  recover  the  same  for 
the  state. 

H.  B.  No.  403— Mr.  Harter.  To 
amend  the  General  Code,  providing 
for  the  erection  of  county  hospitals 
for  tuberculosis. 

H.  B.  No.  404— Mr.  Gardner.  Pro- 
viding for  erection  and  purchase  of 
county  and  district  tuberculosis  hos- 
pitals. 

H.  B.  No.  406— Mr.  Dildine.  To 
amend  the  General  Code,  relative  to 
prohibting  taking  or  catching  fish  in 
certain  waters  of  the  state  except  with 
hook  and  line. 

H.  B.  No.  406 — Mr.  Freeman.  To 
amend  the  General  Code  relating  to 
state  aid  to  weak  school  districts. 

H.  B.  No.  407 — Mr.  Freeman.  To 
amend  the  General  Code  relating  to 
school  and  ministerial  lands  and  pro- 
viding for  further  regulation. 
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H.  B.  No.  408— Mr.  Kreider.  To 
amend  the  General  Code,  relating  to 
school  libraries  and  authorizes  the 
hoards  of  education  to  make  appro- 
priations and  receive  donations  for 
the  purpose. 

H.  B.  No.  409^-Mr.  Spidel.  To 
amend  the  General  Code,  relating  to 
jail  matrons  and  increasing  their  sal- 
aries. 

H.  B.  No.  410— Mr.  Chester.  Mak- 
ing an  appropriation  of  $200,000  for 
the  erection  of  an  Agricultural  Engi- 
neering Building  at  Ohio  State  Uni- 
versity. 

H.  B.  No.  411— Mr.  Wiest  For  the 
relief  of  David  M.  Wilson,  an  employe 
of  Massillon  State  Hospital,  who  was 
injured. 


Bills  Passed   in   House 

H.   B.    No.    102— Miller-Robins.     Di- 
vorce. 

S.  B.  No.  74— Mr.  Miller.    Industrial 
commission. 

H.   B.   No.   243 — Mr.   Kay.     Amuse- 
ment parks. 

H.   B.   No.     254— Mr.     Greve.     Bail 
bonds. 

S.  B.  No.  11 — Mr.  Demuth.    Agricul- 
tural seeds. 

H.  B.  No.  5 — Mr.  Hooley.     Flags  on 
school  houses. 


Defeated   In   House 

H.  B.  No.  80 — Mr.  Evans.    Non-med- 
ical practice. 

H.  B.  No.  278 — Mr.  Federman.  East- 
ern time  emergency  measure. 


Bills  Reported  out  by  Committees  and 
up  for  Passage  in  the  House 

Am.  H.  B.  No.  182 — Mr.  Gordon  of 
Logan.    County  normal  schools. 

Am.  S.  B.  No.  26 — Mr.  White.  Flags. 

Sub.  H.  B.  No.  99 — Mr.  Stokes.  Ani- 
mal diseases  and  disposal. 

Am.  H.  B.  No.  150 — Mr.  Kay.  County 
infirmaries. 

H.  B.  No.  290— Mr.  Mover.     Plats, 
records  and  documents. 

Am.  H.  B.  No.  38 — Mr.  Kay.  Charges 
for  water  service. 

H.  B.  No.  292 — Mr.  Pugh.  Domestic 
relations  court. 


H.   B.   No.   297— Mr.   Long.     Public 

utilities. 

Am.  H.  B.  No.  261— Mr.  Graham  of 
Licking.     Municipal  courts. 

H.  B.  No.  295— Mr.  Foutfl.  Guard- 
ians. 

Am.  H.  B.  No.  294— Mr.  Crabbe.  Fees 
and  costs 

Am.  H.  B.  No.  118— Mr.  Gordon  of 
Brown.  Public  garages  and  oil  filling 
stations. 

Sub.  H.  B.  No.  72— Mr.  Cable.  Elec- 
tion of  members  of  county  boards  of 
education. 

H.  B.  No.  309— Mr.  Billingslea.  To 
authorize  payment  of  debt  to  private 
party. 

H.  B.  No.  310— Mr.  Blauser.  Pur- 
chase  of  gas  by  municipal  corpora- 
tions. 

Am.  H.  B.  No.  161 — Mr.  Lentz.  Con- 
veyances of  property. 

H.  B.  No.  296 — Mr.  Lons.  Markers 
at  graves  of  paupers. 

Am.  H.  B.  No.  144— Mr.  Cable.  Com- 
pensation for  township  treasurers. 


Committee    Reference   of    Bills    Intro- 
duced in  House 

H.  B.  No.  348 — Mr.  Wenner.  To 
the  committe  on  Common  Schools. 

H.  B.  No.  349— Mr.  Wenner.  To  the 
committee  on  Labor. 

H.  B.  No.  350— Mr.  Gorreil.  To  the 
committee  on  Public  Health. 

H.  B.  No.  351— Mr.  Gorreil.  To  the 
committee  on  Public  Highways. 

H.  B.  No.  352— Mr.  Kay.  To  the 
committee  on  Benevolent  and  Penal 
Institutions. 

H.  B.  No.  353— Mr.  Helfrich.  To 
the  committee  on  Public  Health. 

H.  B.  No.  354— Mr.  Myers.  To  the 
committee  on  Insurance. 

H.  B.  No.  355 — Mr.  Thompson.  To 
the  committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  356— Mr.  Bing.  To  the 
committee  on   Military  Affairs. 

H.  B.  No.  357— Mr.  GriswoM.  To 
the  committee  on  Common  Schools. 

H.  B.  No.  358 — Mr.  Federman.  To 
the  committee  on  Appropriations  and 
Finance. 

H.  B.  No.  359 — Mr.  Freeman.  To 
the  committee  on  Common  Schools 
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H.  B.  No.  360 — Mr.  Hughes.  To  the 
committee  on  Judiciary. 

H.  B.  No.  361 — Mr.  Dunspaugh.  To 
the  committee  on  Labor. 

H.  B.  No.  362 — Mr.  Dunspaugh.  To 
the  committee  on  Labor. 

H.  B.  No.  363 — Mr.  Dunspaugh.  To 
the  committee  on  Labor. 

H.  B.  No.  364 — Mr.  Barnes.  To  the 
commute  on  Soldiers'  and  Sailors'  Or- 
phans' Home. 

H.  B.  No.  365 — Mr.  Barnes.  To  the 
committee  on  Privileges  and  Elec- 
tions. 

H.  B.  No.  366 — Mr.  Lonz.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  367 — Mr.  Lonz.  To  the 
committee  on  Dairy  and  Food  Prod- 
ucts. 

H.  B.  No.  369 — Mr.  Chester.  To  the 
committee  on  Judiciary. 

H.  B.  No.  370— Mr.  King.  To  the 
committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  371 — Mr.  Robins.  To  the 
committee  on  Judiciary. 

H.  B.  No.  372— Mr.  Harter.  To  the 
committee  on  Fees  and  Salaries. 

H.  B.  No.  373— Mr.  Graham,  of  Lick- 
ing. To  the  committee  on  'Common 
Schools. 

H.  B.  No.  374— Mr.  Cowan.  To  the 
committee  on  Public  Health. 

H.  B.  No.  375— Mr.  Smith.  To  the 
committee  on  labor. 

H.  B.  No.  376— Mr.  Gardner.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

H.  B.  No.  377— Mr.  Gardner.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

H.  B.  No.  378— Mr.  Alban.  To  the 
committee  on  agriculture. 

H.  B.  No.'  379— Mr.  Alban.  To  the 
committee  on  county  affairs. 

H.  B.  No.  380 — Mr.  Carpenter.  To 
the  committee  on  judiciary. 

H.  B.  No.  381— Mr.  Pearson.  To  the 
committee  on  common  schools. 

H.  B.  No.  382— Mr.  Spidel.  To  the 
committee  on  judiciary. 

H.  B.  No.  383 — Mr.  Crosser.  To  the 
committee  on  county  affairs. 

H.  B.  No.  384 — Mr.  Copeland.  To 
the  committee  on  codes,  courts  and 
procedure. 


H.  B.  No.  385— Mr.  Mulcahy.  To  the 
committee  on  insurance. 

H.  B.  No.  386— Mr.  Hughes.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

H.  B.  No.  387— Mr.  Walsh.  To  the 
committee  on  public  parks  and  works. 

H.  B.  No.  388— Mr.  Hughes.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

H.  B.  No.  389 — Mr.  Tom  Reynolds. 
To  the  committee  on  public  highways. 

H.  B.  No.  390 — Mr.  Thompson.  To 
the  committee  on  county  affairs. 

H.  B.  No.  391— Mr.  Greve.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

H.  B.  No.  392 — Mr.  Barnes.  To  the 
committee  on  agriculture. 

H.  B.  No.  393— Mr.  Wise.  To  the 
committee  on  public  building  and 
lands. 

H.  B.  No.  394— Mr.  McCoy  (by  re- 
quest). To  the  committee  on  appro- 
priations and  finance. 

H.  B.  No.  395— Mr.  Bond.  To  the 
committee  on  judiciary. 

H.  B.  No.  396— Mr.  Miller  of  Fulton. 
To  the  committee  on  agriculture. 

H.  B.  No.  397 — Mr.  Wenner.  To  the 
committee  on  universities,  colleges, 
and  normal  schools. 

H.  B.  No.  398 — Mr.  Federman.  To 
the  committee  on  public  health. 

H.  B.  399 — Mr.  Jones  of  Trumbull. 
To  the  committee  on  county  affairs. 

H.  B.  No.  400— Mr.  Hooley.  To  the 
committee  on  German  propaganda. 

H.  B.  No.  401— Mr.  Federman.  To 
the  committee  on  cities. 

H.  B.  No.  402— Mr.  Swedersky.  To 
the  committee  on  public  buildings  and 
lands. 

H.  B.  No.  403— Mr.  Harter.  To  the 
committee  on  public  health. 

H.  B.  No.  404— Mr.  Gardner.  To  the 
committee  on  public  health. 


Bills  Introduced  In  Senate 
S.  B.  No.  117— Mr.  Joues,  of  Frank- 
lin.   To  amend  the  General  Code,  pro- 
hibiting   poultry      from     running     at 
large. 

S.  B.  No.  118— Mr.  Agnew.    To  pro- 
vide for  the  printing  of  an  Auditor's 
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report  of  exempt  property  and  other 
information  of  public  importance  in 
each  county. 

S*  B.  No.  119— Mr.  Latham,  To 
amend  the  General  Code,  relative  to 
authorizing  the  attorney  general  and 
the  superintendent  of  public  works  to 
Investigate  the  title  of  swamp  and 
marsh  lands  and  recover  the  same  for 
the  state. 

S.  B.  120— Mr.  Lloyd.  To  provide 
procedure  relative  to  assessments  for 
improvements  to  state  owned  real  es- 
tate and  to  the  payment  thereof  by 
the  state. 

S.  B.  No.  121 — Mr.  Berry  (by  re- 
quest). To  provide  a  seal  for  the 
State  Department  of  Health  for  the 
authentication  of  records  and  to  au- 
thorize the  administering  of  oaths. 

S.  B.  No.  122 — Mr.  Stone.  An  act 
relating  to  the  manufacture,  keeping, 
storage,  transportation  and  sale  of 
explosives,  and  providing  for  grant- 
ing licenses  therefor. 

S.  B.  No.  123 — Mr.  Davis.  To  amend 
the  General  Code,  relative  to  the  de- 
posit of  state  insurance  funds  in  act- 
ive depositaries  and  authorizing  in- 
creased deposits. 

S.  B.  No.  124— Mr.  Norris.  To 
amend  the  General  Code,  relating  to 
duties  of  the  Board  of  State  Charities, 
in  calling  a  welfare  conference  of  so- 
cial agencies. 

S.  B.  No.  125 — Joint  Committee  on 
Taxation.  To  amend  the  General 
Code,  relative  to  the  submission  of 
proposed  amendments  to  the  consti- 
tution to  the  electors  at  special  elec- 
tions. 

S.  B.  No.  126 — Mr.  Ritter.  To  com- 
pensate Jay  C.  Snyder  for  injuries  re- 
ceived while  in  the  service  of  the 
Ohio  National  Guard. 

S.  B.  No.  127 — Mr.  Ritter.  To  amend 
the  General  Code,  relative  to  pollution 
of  streams  and  protection  of  public 
water  supply  by  increasing  the  author- 
ity of  the  state  board  of  health, 
changes  provisions  of  the  Bense  Act. 


Defeated   In  8enate 
Am.  S.  B.  No.  17— Mr.  Lloyd. 


Bills  Passed  In  Senate 

S.  B.  No.  3— Mr.  Liggett.  Soldiers' 
exemptions. 

S.  B.  No.  82 — Mr.  Agnew.  Building 
permits. 

H.  B.  No.  27^-^Mr.  Federman.  Sun- 
dry appropriations. 

3.  B.  No.  83 — Mr.  Latham.    Hunters. 


Dills  Reported  Out  by  Committee  and 
up  for  Passage  In  the  Senate 

Am.  H.  B.  No.  229 — Mr.  Graham  of 
Muskingum.  Additional  allowance  for 
deputies. 

H.  B.  No.  17 — Mr.  Comings.  Merg- 
ing of  public  service  and  public  safety 
departments. 

Am.  H.  B.  No.  130— Mr.  Robins. 
Watering  places  on  public  highways. 

H.  B.  No.  164— Mr.  Chester.  Public 
parks. 

S.  B.  No.  Ill— Mr.  Miller.  Abandon- 
ment of  certain  canal. 

S.  B. .No.  42 — Mr.  Patterson.  Sale 
of  certain  state  lands. 

Am.  H.  B.  No.  79 — Mr.  Brach.  Es- 
tablishment of  a  municipal  court. 

H.  B.  No.  170 — Mr.  Cochran.  County 
memorial  buildings. 

H.  B.  No.  246 — Mr.  Robbins.  Care 
of  dependent  children. 

Am.  S.  B.  No.  14 — Mr.  Sparks.  Cre- 
ation of  a  hotel  department. 

Am.  S.  B.  No.  24 — Mr.  Lloyd.  Con- 
cealed weapons. 

S.  B.  No.  30 — Mr.  Jones.  Evidence  of 
an  adverse  party. 

S.  B.  No.  52 — Mr.  Lloyd.  Commodi- 
ties and  securities. 

Am.  S.  B.  No.  61 — Mr.  Archer.  Mak- 
ing Lincoln's  birthday  a  legal  holiday. 

S.  B.  No.  96 — Mr.  Beebe.  Extra  com- 
pensation of  judges. 

Am.  S.  B.  No.  97 — Mr.  Latham.  Fish. 

S.  B.  No.  109 — Mr.  Davis.  Municipal 
court  for  Toungstown,  Ohio. 

S.  B.  No.  125 — Amendments  to  the 
constitution. 

Am.  S.  B.  No.  72— Mr.  Parrett.  List- 
ing of  personal  property. 


Committee   Reference   of   Bills    Intro- 
duced In  the  Senate 

S.  B.  No.  113 — Mr.  Bellew.    To  com- 
mittee on  Judiciary. 

S.  B.  No.  114— Mr.  Lloyd— To  com- 
mittee on  finance. 

S.  B.  No.  116— Mr.  Bellew.    To  com* 
mittee  on  Judiaciary. 

S.  B.  No.  116 — Mr.  Berry.  To  com- 
mittee on  benevolent  institutions. 
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S.  B.  No.  117 — Mr.  Jones  of  Frank- 
lin. To  the  committee  on  judiciary. 

S.  B.  No.  118 — Mr.  Agnew.  To  joint 
committee  on  taxation. 

S.  B.  No.  119 — Mr.  Latham.  To  com- 
mittee on  judiciry. 

S.  B.  No.  120 — Mr.  Lloyd.  To  com- 
mittee on  finance. 

S.  B.  No.  121— Mr.  Berry  (by  re- 
quest). To  committee  on  public 
health. 

S.  B.  No.  122— Mr.  Stone.  To  com- 
mittee on  judiciary. 

S.  B.  No.  123— Mr.  Davis.  To  com- 
mittee on  insurance. 

S.  B.  No.  124 — Mr.  Norris.  To  com- 
mittee on  public  health. 


House  Bills  in  the  Senate  and  Their 
Committee  Reference 

Am.  H.  B.  No.  104 — Mr.  Jones  of 
Trumbull.  To  committee  on  military 
affairs. 

Am.  H.  B.  No.  132— Mr.  Wise.  To 
committee  on  public  printing. 

H.  B.  No.  260— Mr.  Hastings-Wiest. 
To  committee  on  military  affairs. 

Am.  H.  B.  No.  17S — Mr.  Federman. 
To  committee  on  cities. 


Am.  H.  B.  No.  240— Mr.  Matthews. 
To  committee  on  public  health. 

H.  B.  No.  285— Mr.  Jones  of  Frank- 
lin.   To  committee  on  public  health. 

Am.  H.  B.  No.  180. — Mr.  Graham,  of 
Licking.   To  committee  on  taxation. 

Sub.  H.  B.  No.  102— Messrs.  Miller- 
Robbins.    To  committee  on  judiciary. 


Senate  Bills  in  the  House  and  Their 
Committee  Reference 

Am.  S.  B.  No.  82 — Mr.  Agnew.  Mr. 
Robins  moved  that  said  bill  be  order- 
ed on  the  calendar. 

Am.  S.  B.  No.  83— Mr.  Latham.  To 
the  committee  on  fish  culture  and 
game. 

S.  B.  No.  3— Mr.  Uggitt.  To  the 
committee  on  civil  service. 

Am.  S.  B.  No.  58— Mr.  Miller.  To  the 
committee  on  prisons  and  prison  re- 
forms. 

S.  B.  No.  69 — Mr.  Sparks.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

S.  B.  No.  43— Mr.  Whittemore.  To 
the  committee  on  common  schools. 
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NEW    INCORPORATIONS 

Amplex  Battery  Co.,  Cleveland, 
$10,000.  E.  J.  Gillen,  C.  J.  Knoll,  P. 
Dague,  E.  Dudley,  Elmer  G.  Derr. 

Boughtonville  Farmers'  Exchange 
Co.,  Boughtonville,  $25,000.  J.  J.  Un- 
derwood, G.  T.  Scane,  S.  E.  Gleason, 
Harry  E.  Sllliman,  F.  E.  Leak. 

Bobier-Schweldt  Plumbing  Co., 
Cleveland,  $2,500.  M.  Bobier,  A. 
Schweidt,  D.  L.  Shaw,  Thomas  E. 
Greene,  Fred  E.  Wintshafter. 

Cleveland  Strand  Co.,  Cleveland, 
$25,000.  Paul  Gusdanovic,  Michael  S. 
Cerrezin,  George  Palda,  Charles  N. 
Krieg,  Stella  Halama. 

Home  Savings  and  Loan  Co.,  Co- 
lumbiana, $25,000.  J.  V.  Stewart,  S. 
W.  Tidd,  G.  Ed.  Buzard,  Jerry  Shontz, 
W.  A.  Heston,  J.  J.  Quigley. 

Dayton  Rubber  Supplies  Co.,  Day- 
ton, $20,000.  H.  E.  Ferris,  J.  A. 
Rishel,  C.  F.  Ferris,  Fred  La  Moun- 
tain, J.  W.  Knobloch. 

Lithuanian  Building  Co.,  Cleveland, 
$100,000.  Stanley  Rodovich,  Henry  M. 
Smith,  Nina  Forest  Shaw,  Joseph  Cun- 
ningham, Norman  B.  Moore. 

McCray-Lingo  Co.,  Cincinnati,  $10,- 
000.  Richard  F.  Lingo,  Hattie  L. 
McCray,  Callie  E.  Lingo,  Hazel  B. 
Lingo,  Leona  F.  Lingo. 

New  Cincinnati  Volksblatt  Co.,  Cin- 
cinnati, $30,000.  Bertha  F.  Mark- 
breit,  Henry  Danzinger,  Peter  P. 
Strieker,  Charles  Runge,  Carl  Pletz. 
(Newspaper.) 

New  Co-operative  Grain  Co..  Ney, 
$25,000.  H.  A.  Sell,  E.  H.  Pahl,  Guy 
Yeagley,  J.  J.  Mack,  F.  H.  Gipe. 

Rushcreek  Canning  Co.,  Bremen, 
$25,000.  David  F.  Bell.  Edward  Young, 
G.  W.  Baldwin,  C.  F.  Seifert,  C.  E. 
Burnworth. 

Wellston  Manufacturing  Co.,  Well- 
ston,  $100,000.  I.  W.  Warden,  J.  H. 
Sellers.  A.  E.  Shattuck,  A.  A.  Ferree, 

F.  L.  Bremer. 

Nash  Cincinnati  Motors  Co.,  Cincin- 
nati, $150,000.  J.  A.  Cline,  J.  C.  Logue, 
Dorr  E.  Warner,  H.  M.  Siering,  C.  O. 
Smith. 

St.  Cloud  Realty  Co.,  Cincinnati. 
$15,000.  Henry  M.  Hoffheimer,  Pro- 
vince M.  Pogue.  Walter  W.  Helmholz. 

G.  B.  Jolly,  L.  Keuper. 


W.  R.  Stucky  Motor  Car  Co.,  New 
Philadelphia,  $20,000.  W.  R.  Stucky, 
Emery  Ankney,  Ollie  Smith,  Margaret 
Stucky,  Homer  I.  N.  Stafford. 

Urbanrest  Amusement  Club  Co- 
Toledo,  $1,000.  F.  H.  Schlapman,  A. 
H.  Hooper,  George  H.  Rehm,  Henry  J- 
Pitzen,  Henry  Rutschow,  C.  F.  Benk- 
ert,  G.  W.  Schneider,  W.  D.  Reinbolt. 
H.  G.  Jarchow,  E.  Weisbrod. 

Lake  &  Rail  Coal  Co.,  Cleveland. 
$10,000.  Edwin  Robbins  Smead,  Ma- 
rie Olivia  Smead,  Alice  I.  Lane,  Ru- 
dolph Krause,  Henry  Grund. 

Mohr  Art  Co.,  Toledo,  $20,000.  Frank 
A.  Mohr,  Herbert  O.  McNierney,  Jos. 
Roth,  Conrad  Weil,  Esther  M.  Gal- 
Hers. 

Phonograph  Hospital  Co.,  Cleve- 
land, $1,000.  Herbert  W.  Bell,  M.  H. 
Glick,  E.  L.  Benning,  E.  Whitman.  F. 
L.  Stevens. 

Ault-Apklng  Co..  Cincinnati,  $50.- 
000.  Lorenzo  Don  Ault,  Jr.,  Albert  H. 
Apking,  George  A.  Dornette,  Charles 

E.  Dornette,    John   G.    Robinson,    Jr. 
(Automobiles.) 

Green  Ceeek  Elevator  Co.,  Fremont, 
$25,000.  George  W.  Roberts,  Wm.  H. 
Baskey,  Merritt  C.  Huber,  R.  G.  Rog- 
ers, Earl  C.  HU8S,  James  A.  Smith. 

Newman  Realty  Co.,  Marion,  $30.- 
000.  Wm.  J.  oGrten,  Josiah  Bindley. 
James  EI  Phillips,  French  Crow,  M.  C. 
O'Brien. 

City  Warehouse  Co.,  Cleveland,  $25,- 
000.  A.  F.  Ruessmann.  Henry  Vogel. 
Frank   Knoth,   August   Schoos,   Frank 

F.  Murman. 

Carr  Garage  Co.,  Newcomerstown, 
$25,000.  John  W.  Bucher.  Charley  R. 
Carr,  Harry  T.  Carr,  Lester  R.  Buch- 
er, Ethel  F.  Carr. 

Auto  Garage  ft  Service  Co.,  Cincin- 
nati, $10,000.  Henry  E.  Beebe,  Wm. 
C.  Jungclas,  Raymond  Jungclaa,  T.  B. 
Harris,  C.  C.  Mcary. 

Akron  Electropure  Dairy  Co..  Ak- 
ron, $200,000.  Henry  A.  Conrselle, 
John  F.  Rudd,  Ray  B.  Wattera,  V.  H. 
Blunnt,  Dow  W.  Harter. 

John  Hubbard  Co.,  Cleveland,  $50,- 
000.  John  W.  Hubbard,  U  H.  Sey- 
mour, George  H.  Seymour,  Perry  H. 
Reiber,  L.  B.  Ware. 
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Columbia  Chemical  Mfg.  Co.,  Cleve- 
land, $1,000.  R.  Paterson,  A.  L.  Aus- 
tin, J.  B.  Harrington,  Frank  H.  Swing, 
W.  P.  Hawker.  (Mining  and  dealing 
in  ores  and  metals.) 

Thornton  Laundry  and  Dry  Clean- 
ing Co.,  Toungstown,  $100,000.  Anson 
Thornton,  Charles  Thornton,  Jesse 
Thornton,  R.  J.  Nicholson,  Walter  M. 
Johnston. 

Rest  Cure  Hospital  and  Sanatorium 
Co.,  Cleveland,  $10,000.  Cary  R.  Al- 
burn, Charles  S.  Horner,  E.  M.  Den- 
ner,  A.  P.  Crum.  E.  E.  Maynard. 

Para  Co.,  Akron,  $40,000.  Francis 
Seiberling,  J.  B.  Huber,  W.  E.  Sla- 
baugh,  Etta  Hemlon.  C.  P.  McCready. 

Standard  Transformer  Co.,  Warren, 
$25,000.  W.  F.  Parker,  W.  S.  Hag- 
gott,  George  M.  Glassco,  A.  B.  Clark, 
Mary    E.    Anderson. 

Kellicka  Coal  Co.,  Cincinnati,  $100,- 
000.  Edward  F.  Peters,  Frank  E. 
Burnett,  S.  Geismar,  S.  R.  Ducker,  J. 
G.  DePosset. 

Wolf  Auto  Electrical  Service  Co., 
Cincinnati,  $10,000.  Henry  C.  Wolf, 
William  Wolf,  Edward  Wolf,  A.  M. 
Danhelser,  Walter  L.  Haldy. 

Prosperity  Threshing  Co..  Dover 
Township,  $5,000.  George  E.  Spies, 
Adam  Jontes,  Elmer  R.  Canebeer, 
Walter  Ricker.   Philip  Baer. 

H.-B.  Drug  Co.,  Cleveland,  $10,000. 
John  Beckenbach,  Henry  Beckenbach, 
Charles  Beckenbach,  Albert  Backen- 
bach,  Edward  Beckenbach.  William  O. 
Beckenbach. 

Beckenbach  Co.,  Cleveland,  $10,000. 
John  Beckenbach,  Henry  Beckenbach, 
Charles  Beckenbach,  Albert  Becken- 
bach, Edward  Beckenbach,  William  O. 
Beckenbach. 

Superior  Optical  Co.,  Cleveland,  $10,- 
000.  W.  R.  Winn,  E.  M.  Bell.  Z.  F. 
Porter,  H.  D.  Scharfeld,  Irene  Ninges- 
ser. 

Steel  Bending  Co.,  Cincinnati,  $10,- 
000.  Thomas  B.  Morris,  Nelson 
Schwab,  John  G.  Robinson,  Jr.,  Chas. 
E.  Dornette,  George  A.  Dornette. 

Johnstown  Farmers*  Cooperative 
Co..  Johnstown,  $50,000.  John  S.  Ed- 
wards, Lenn  Tippett,  E.  A.  Pratt,  H. 
J.  Butt,  C.  E.  Green. 

Penn-Ohio  Tire  Distributor  Co., 
Cleveland,  $10,000.  Horace  Neff,  Hen- 
ry M.  Adolph,  R.  D.  Swan,  A.  F.  But- 
terfleld.  George  D.  Hile. 


S.  W.  Halfur  Motor  Truck  Co., 
Cleveland,  $25,000.  Charles  E.  Hall, 
William  C.  Smith,  Robert  W.  Fuhr- 
man,  George  Wurscher,  A.  P.  Howell. 

Sandusky  Candy  and  Grocery  Co., 
Sandusky,  $50,000.  L.  W.  Ortner,  A.  C. 
Close,  Edward  W.  Rhode,  H.  A.  Elli- 
ott, C.  H.  Cramer. 

Forster  Tire  &  Rubber  Co.,  Cleve- 
land, $200,000.  Don  P.  Mills,  P.  S. 
Knight,  E.  S.  Miller,  S.  R.  Klein,  D.  E. 
Commery. 

Reimer-Lasch  Co.,  Cleveland,  $25,- 
000.  E.  A.  Reimer,  Albert  Helke,  A. 
E.  Pike,  William  M.  Butts,  L.  S. 
Schmitt. 

Broadview  Co.,  Cleveland,  $100,000. 
Edward  C.  Daoust,  C.  A.  Alexander, 
Trafton  M.  Dye,  C.  R.  Cross,  M.  I. 
Buelow. 

Titus ville  Iron  Works  Co.,  Cleve- 
land, $5,000.  W.  B.  Stewart,  Orville 
Smith,  W.  C.  Merrick,  Alfred  K.  Kel- 
ley,  Ashley  Van  Duzer. 

Central  Building  Co.,  Columbus, 
$120,000.  O.  A.  Miller,  K.  D.  Wood, 
Albert  M.  Miller,  F.  E.  Miller,  R.  W. 
Miller. 

Martin  S.  Kelly  Co.,  Akron,  $200,000. 
Martin  S.  Kelly,  Earl  S.  Lemmon,  V. 
H.  Blount,  Charles  C.  Benner,  Dow  W. 
Harter. 

Melbern  Telephone  Co..  Melbem, 
$4,000.  Edwin  Stenger,  Hiram  Mc- 
Kelvey,  Daniel  D.  Rinkel.  Otwell  C. 
Stauffer,   Fred   J.   Walker. 

American-European  Export  Co.,  Can- 
ton, $250,000.  Wendell  Herbruck,  Hel- 
en Nelius,  G.  B.  Kellogg,  A.  R.  Acker- 
man,  M.  Martzell. 

Lake  Superior  Iron-Ore  Co..  Cleve- 
land, $100,000.  E.  C.  Wolfe,  Harry  L.. 
Detbel,  L.  M.  Sewell.  A.  J.  Pejsa,  Edw. 
Younger. 

Cuyahoga  Greenhouse  Co.,  Cleve- 
land, $50,000.  A.  R.  Keyse,  Henry  W. 
Henninger,  H.  T.  Bratton,  M.  F.  Cut- 
ting, M.  J.  Ponting. 

Sullivan  State  Bank,  Village  of  Sul- 
livan, Ashland  County,  $25,000.  S.  W. 
Rice,  B.  W.  Hileman,  Maurice  Fiink, 
O.  C.  Arndt,  A.  Arndt. 

Kimbolton  Milling  Co.,  Kimbolton, 
$20,000.  L.  M.  Patterson,  H.  E.  For- 
ney, H.  J.  Beatenhead,  W.  A.  Lorenz, 
G.  H.  Stephen. 

First  Roumanian  Bakery  Co.,  Can- 
ton, $10,000.  Vasile  Sandry,  Andy 
Para  ska.  Theodore  Simon,  Nick  Russ, 
Dan  Garvila. 
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Victory  Baking  Co.,  Dayton,  $10,<R)0. 
Louis  E.  Moosbrugger,  Theodore  Hol- 
leman,  Wm.  H.  Moosbrugger,  M.  Hel- 
en Moosbrugger,  Wm.  K.  Marshall. 

Bishop  Tire  and  Repair  Co.,  Cleve- 
land, $10,000.  M.  B.  Pennell,  E.  M. 
Kossin,  L.  E.  Giel,  Ralph  Blue,  Edgar 
R.    Bayes. 

Central  Refractories  Co.,  Newark, 
$10,000.  A.  R.  Ashbrock,  K.  C.  Mc- 
Clain,  H.  T.  Wintermantel,  G.  Lowe, 
V.  M.  Morris. 

Frank  Feldhaus  Co.,  Cincinnati, 
$15,000.  Frank  J.  Feldhaus,  Robert 
Naschmeyer,  Joseph  J.  Ha  user.  Wal- 
ter A.  Naschmeyer,  Harry  Hauser. 

Ohio  Contracting  Co.,  Elyria,  $20,- 
000.  Nathan  Siegel,  Y.  S.  Schneider, 
Lee  Stroup,  L.  B.  Fauver,  F.  L.  Ha- 
mel. 

Toledo  Pressed  Metals  Co.,  Toledo. 
$50,000.  Newton  A.  Tracy,  Edward 
W.  Kelsey,  Jr.,  Randolph  P.  White- 
head, Rollind  O.  Holloway.  Webb  O. 
Schwen. 

Westhope  Garage  Co.,  Westhope, 
$4,000.  John  Bliss,  Ford  W.  Wilkin- 
son, Orley  P.  Wilkinson,  Sherwood  F. 
Sloat,  Harry  F.  Williams,  Orion  W. 
Nelson. 

Elyria  Belting  and  Machinery  Co., 
Elyria,  $50,000.  A.  Altfeld,  N.  Alt- 
feld,  O.  C.  Altfeld,  D.  S.  Altfeld,  H. 
Altfeld. 

G.   E.    M.   Products   Co.,   Cleveland, 
$1,000.     Herman  F.  Guentzler,  James 
O.  Ertel,  M.  R.  Burn  age. 
Ralph   B.   Martin,   Fred   F.   Klingman, 

Holmes  Akron  Motor  Car  Co.,  Ak- 
ron, $10,000.  Harry  G.  Gamble,  F.E. 
Romark,  Alfred  Herberich,  E.  V. 
Smith,  Herbert  R.  Fairall. 

Richards  Elevator  Co.,  Willard, 
$25,000.  A.  G.  Smith,  James  B.  Tay- 
lor, Mildred  M.  Rice,  Anna  T.  Diehl, 
David  L.  Edwards. 

Supreme  Mfg.  Co.,  Cleveland,  $10,- 
000.  I.  Evans,  S.  Greenfield,  H.  L. 
Greenfield,  A.  E.  Evencheck,  C.  V. 
Kristof. 

Ashley  Co-operative  Co.,  Ashley, 
$40,000.  G.  C.  Shoemaker,  John  L. 
Bishop,  J.  B.  Hanover,  W.  J.  Holt,  G. 
M.  Dennis. 

A  von  dale  Motor  Car  Co.,  Cincinnati, 
$40,000.  H.  L.  Ottenjohn,  Alfred  T. 
Herschede,  William  R.  Johnson,  Chas. 
W.   Schmidt,  Ralph   F.   Ottenjohn. 

American  Speedofeeder  Co.,  Cleve- 
land, $200,000.  W.  C.  Clark,  C.  S. 
Meigs,  Wm.  G.  Fording,  Charles  G. 
Perkins,  F.  G.  Behringer. 


Corporation  Sales  Co.,  Columbus, 
$10,000.  Walter  K.  Sibbald.  EsteUe 
P.  Deiminger,  G.  O.  Thomas,  Uulu  C. 
Walker,  John  C.   Newton. 

Comfort  Barn  Equipment  Co.,  War- 
ren, $5,000.  James  A.  St.  John,  Jas. 
Andrews,  Fred  M.  Mack,  W.  R.  Whee- 
lock,  E.  F.  Seefred. 

Delta  Farmers'  Co-operative  Grain 
and  Supply  Co.,  Delta,  $40,000.  T.  H 
Fraker,  B.  E.  Grover,  J.  J.  Born.  El- 
mer Harmon,  J.  M.  Chamberlln,  T.  E. 
Goodwin,  J.  A.  Williams,  Fred  Schle- 
gel. 

Hamilton  Thermometer  Co.,  Hamil- 
ton, $50,000.  D.  H.  DeArmond,  Robert 
H.  Kemp,  Percy  C.  Todd,  Frank  T. 
Craven,  Darrell  Joyce. 

Knights  of  Columbus  Home  Co. 
Zanesville,  $40,000.  A.  F.  Murphy, 
John  F.  Hommer,  John  F.  Brown,  Jo- 
seph P.  Sherer,  C.  J.  Roll,  Nat  C.  Dun- 
tro,  C.  E.  Greulich,  M.  L.  Tracy,  John 
P.  Ryan,  Carl  E.  Miller,  M.  M.  Cane. 

Leeseberg  Machine  and  Manufac- 
turing Co.,  Fostoria,  $50,000.  H.  C. 
Leeseberg,  Mahlon  M.  Carr,  H.  F. 
Leeseberg,  Jos.  S.  Arnold,  L.  W.  Karg. 

Mason  Realty  Co.,  Cleveland,  $10,- 
000.  John  Vanas,  A.  T.  Sebek,  T. 
Pekarek,  Eleanore  Vanos,  Frank  E. 
Douds. 

Increases 

Campbell  Construction  Co.,  Cleve- 
land, $5,000  to  $20,000. 

Martin  Mfg.  Co.,  Lancaster,  $75,000 
to  $200,000. 

Elmwood  Place  Loan  &  Building 
Co.,  Elmwood  Place,  $1,500,000  to  $2,- 
000,000. 

Hunt-Crawford  Co.,  Coshocton,  $25,- 
000  to  $100,000. 

Home  Dairy  Co..  Bellaire,  $10,000 
to   $20,000. 

Livingston  Seed  Co.,  Columbus, 
$40,000  to  $100,000. 

Perrysburg  Grain  &  Seed  Co..  Per- 
rysburg,  $40,000  to  $60,000. 

Ribbon  Life  Co..  Cleveland,  $10,000 
to  $25,000 

Standard  Supply  Co.,  Portsmouth, 
$100,000  to  $200,000. 

Crystal  Park  Lumber  &  Coal  Co., 
Canton,  $125,000  to  $250,000. 

Federal  Foundry  Supply  Co.,  Cleve- 
land, $125,000  to  $150,000. 

Decrease 

Crawford  County  Fuel  Co..  Crest- 
line. $200,000  to  $20,000. 

FenFar  Co.,  Cleveland,  $250,000  to 
$10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1589— In  the  Matter  of  the  Application  of  The  Ashtabula  Rapid 
Transit  Company  for  the  Issuance  and  Disposition  of  Its  Mort- 
gage Bonds.   Prayer  Granted. 


(Dated  March  12,  1919.) 

This  day,  (the  Commission  having  heretofore  deemed  the  as- 
signment of  the  same  for  hearing  to  be  unnecessary),  this  matter 
came  on  for  final  consideration  upon  the  application,  as  amended, 
of  The  Ashtabula  Rapid  Transit  Company,  (a  corporation  organized 
and  existing  under  the  laws  of  Ohio),  asking  the  consent  and  au- 
thority of  this  Commission. 

(1)  To  issue  General  Mortgage,  twenty. year,  five  per 
cent.  Gold  Bonds  of  the  principal  sum  of  $27,000.00,  the 
moneys  arising  from  the  sale  or  pledge  thereof,  at  eighty  per- 
centum  of  their  par  value,  to  be  used : 

(a)'  To  reimburse  its  treasury,  in  part,  for  the  sum  of 
$10,225.53  (not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness)  ex- 
pended therefrom,  within  the  five  years  preceding 
the  date  of  the  filing  of  the  application  herein,  and 
to  and  including  December  31,  1918,  for  additions, 
extensions  and  improvements  to  its  facilities;  and 

(b)  To  provide  additional  rolling  stock  and  equipment 
and  improve  and  extend  the  transmission  system  at 
an  estimated  cost  of  $17,000.00 ;  and 

(2)  To  now  pledge,  pending  the  sale  thereof  at  not  less 
than  eighty  percentum  of  the  par  value  of  such  bonds,  at 
eighty  percentum  of  the  par  value  thereof,  $20,000.00,  prin- 
cipal amount  of  a  total  of  $40,000.00  other  General  Mortgage 
Bonds,  the  issue  of  which  was  authorized  by  order,  made  and 
entered  as  of  date  February  19,  1914,  in  the  proceeding  in- 
stituted before  The  Public  Service  Commission  of  Ohio  No. 
615,  and  of  which  such  $20,000.00,  principal  amount  of  bonds 
have  not  been  disposed  of. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  to  and  including  the 
thirty-first  day  of  December,  1918,  the  applicant  actually  ex- 
pended from  its  treasury  for  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities,  the  sum  of  $10,- 
225.53,  none  of  which  was  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness.* 
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(2)  That  the  applicant  now  has  in  contemplation  the 
provision  of  additions  to  its  rolling  stock  equipment  and  its 
transmission  system,  the  cost  of  which  will  be  not  less  than 
the  sum  of  $17,000.00. 

(3)  That  the  issue  of  applicant's  said  bonds  of  the  prin- 
cipal sum  of  $27,000.00  is  reasonably  required,  and  the  money 
to  be  procured  thereby  necessary  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities,  and  the 
reimbursement  of  its  treasury  for  moneys,  not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebt- 
edness, actually  expended  therefrom  within  the  five  years  next 
preceding  the  date  of  the  filing  of  the  application  herein  and 
to  and  including  December  31,  1918,  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities. 

(4)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities  that 
it  will  be  exceedingly  difficult  to  sell  either  said  bonds  or  the 
unissued  bonds  authorized  in  said  proceeding  before  The  Pub- 
lic Service  Commission  of  Ohio  No.  615,  and  that  the  only 
practicable  method  of  securing  the  moneys  necessary  for  ap- 
plicant's aforesaid  corporate  requirements  will  be  by  pledging 
said  bonds  as  collateral  security  for  loans. 

and  is  satisfied  that  its  consent  and  authority  should  now  be 
granted  both  for  the  issue  and  disposition  of  said  $27,000.00,  prin- 
cipal sum  of  applicant's  bonds  and  the  pledge,  pending  sale,  of  said 
unissued  $20,000.00,  principal  sum,  of  bonds  authorized  in  said 
proceeding  before  the  Public  Service  Commission  of  Ohio  No.  615. 
It  is  therefore 

Ordered,  That  said  The  Ashtabula  Rapid  Transit  Company 
be,  and  hereby  it  is  authorized  to  issue  its  General  Mortgage, 
twenty  year,  five  per  cent.  Gold  Bonds  of  the  principal  sum  of 
twenty-seven  thousand  dollars  ($27,000.00),  and  that  said  bonds 
be  sold  for  the  highest  price  obtainable  but  for  not  less  than  eighty 
(80)  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  be  amortized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  Commission.    It  is  further 

Ordered,    That  the  proceeds  arising  from  the  sale  of  said 

bonds  be  devoted  to  and  used  for  the  following  purposes,  and  no 

others,  to-wit: 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $10,225.53,  (not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness)  actually  expended 
therefrom  for  the  construction,  completion,  extension  and 
improvement  of  its  facilities  within  the  five  years  next  pre- 
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ceding  the  date  of  the  filing  of  the  application  herein,  and 
to  and  including  December  31,  1918 ; 

(b)     The  provision  of  additional  rolling  stock  and  equip-  ' 

ment  and  the  construction  of  additions  and  improvements  to 
transmission  system,  the  estimated  cost  of  which  is  the  sum 
of  $17,000.00. 

It  is  further 

Ordered,  That,  pending  the  sale  of  said  bonds  as  hereinbefore 
prescribed,  the  same,  with  the  unissued  $20,000.00,  principal 
amount,  of  the  $40,000.00  such  bonds  authorized  to  be  issued  by  the 
order,  made  and  entered  as  of  date  February  19,  1914,  in  the  pro- 
ceeding before  the  Public  Service  Commission  of  Ohio  No.  615, 
may  be  pledged  as  collateral  security  for  loans,  which  loans  shall 
be  of  the  greatest  sums  negotiable,  but  in  no  event  less  than  eighty 
percentum  of  the  par  value  of  said  bonds,  and  the  loans  so  procured 
shall  be  applied,  pro  tanta,  to  the  discharge  of  the  purposes  here- 
inbefore prescribed  and  specified  in  said  order  No.  615.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this 
Commission  of  the  issue  and  disposition  of  said  bonds  and,  in  rea- 
sonable detail  and  at  semi-annual  intervals,  of  the  expenditure  of 
the  proceeds  thereof. 

No.  1619 — In  the  Matter  of  the  Joint  Application  of  The  Damascus 
Telephone  Company  and  The  North  Benton-Deerfield  Telephone 
Company  for  Approval  of  the  Sale  of  the  Property  of  the  Latter 
to  the  Former.    Prayer  Granted. 


(Dated  March  5,  1919.) 

This  day,  (the  commission  having  heretofore  deemed  a  hearing 
thereupon  to  be  unnecessary) ,  this  matter  came  on  for  final  consid- 
eration upon  the  joint  application  of  The  Damascus  Telephone  Com- 
pany and  The  North  Benton-Deerfield  Telephone  Company,  (cor- 
porations organized  and  existing  under  the  laws  of  Ohio),  asking 
the  consent  to  and  approval,  by  this  Commission,  of  the  sale  by  the 
latter,  and  the  purchase  and  acquisition  by  the  former,  of  all  the 
property  and  assets  of  said  The  North  Benton-Deerfield  Telephone 
Company : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  convenience  of  the  public 
will  be  promoted  by  said  purchase  and  sale  of  telephone  property 
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and  that  the  public  thereby  will  be  furnished  adequate  service  for 
a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  and  is 
satisfied  that  its  consent  and  authority  for  such  purchase  and  sale 
of  telephone  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  North  Benton-Deerfield  Telephone 
Company  be,  and  hereby  it  is  authorized  to  sell  and  convey  to  The 
Damascus  Telephone  Company  all  of  its  assets  and  property;  and 
said  The  Damascus  Telephone  Company  hereby  is  authorized  to 
purchase  and  acquire  the  same,  and  to  pay  therefor  the  agreed  con- 
sideration of  fifteen  thousand  dollars  ($15,000.00).   It  is  further 

Ordered,  That  forthwith  upon  the  passing  of  the  title  to  said 
property,  the  applicants  respectively  file  with  this  Commission 
schedules  providing  for  their  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  commission,  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property,  nor  shall  the  findings  hereinbefore  set  forth  as 
to  rates  and  service  be  binding  upon  this  commission  in  any  future 
proceeding  involving  such  matters. 

No.  1570— In  the  Matter  of  the  Application  of  The  Ohio  Gas,  Light 
and  Coke  Company  of  Toledo,  Ohio,  for  Authority  to  Issue  $25,- 
000.00  par  Value  of  Preferred  Stock  of  Said  Company,  for  the 
Purpose  of  Paying  Promissory  Notes  of  Said  Company,  Made  and 
Issued  in  Accordance  With  Order  No.  1532  of  The  Public  Utili- 
ties Commission  of  Ohio,  Which  Order  Is  Dated  the  Fourth  Day 
of  October,  1918.     Prayer  granted. 


(Dated  February  20,  1919.) 

This  day,  (the  commission  having  heretofore  deemed  a  hearing 
thereupon  to  be  unnecessary),  this  matter  came  on  for  final  con- 
sideration upon  the  application  of  The  Ohio  Gas,  light  and  Coke 
Company,  (a  corporation  organized  under  the  laws  of  Ohio) ,  asking 
the  consent  and  authority  of  this  commission  to  issue  seven  per 
cent,  cumulative  preferred  capital  stock  of  the  par  value  of  twenty- 
five  thousand  dollars,  the  proceeds  thereof  to  be  used  to  discharge 
certain  promissory  notes,  of  the  total  principal  amount  of  twenty- 
five  thousand  dollars,  issued  by  applicant  under  authority  of  the 
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order  of  this  commission,  made  as  of  date  October  fourth,  1918,  in 
proceeding  No.  1532,  to  temporarily  augment  applicant's  working 
capital,  and,  in  effect,  perfecting  the  permanency  of  such  fund : 

The  commission,  being  fully  advised  in  the  premises,  finds  (1) 
that  the  working  capital  prescribed  for  and  allowed  the  applicant 
under  the  provisions  of  the  order,  duly  made  and  entered  in  pro- 
ceeding No.  315,  is  insufficient  to  provide  for  the  construction, 
completion,  extension  and  improvement  of  its  facilities  and  the 
maintenance  and  improvement  of  its  service,  and  (2)  that  the  issue 
of  applicant's  said  capital  stock  and  the  money  to  be  procured  there- 
by are  reasonably  required  and  necessary  for  the  payment  and  dis- 
charge, or  lawful  refunding  of  its  obligations,  and  the  construction, 
completion,  extension  and  improvement  of  its  facilities  and  the 
maintenance  and  improvement  of  its  service,  and  is  satisfied  that 
consent  and  authority  for  the  issue  and  disposition  of  said  capital 
stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Ohio  Gas,  Light  and  Coke  Company 
be,  and  hereby  it  is  authorized  to  issue  its  seven  per  cent,  cumu- 
lative, preferred  capital  stock  of  the  total  par  value  of  twenty-five 
thousand  dollars  ($25,000.00),  and  that  said  capital  stock  be  sold 
for  the  highest  price  obtainable  but  for  not  less  than  the  par  value 
thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
preferred  capital  stock  be  devoted  to  and  used  for  the  following 
purpose,  and  no  other,  to-wit :  The  payment  and  discharge  of  ap- 
plicant's promissory  notes  of  the  principal  sum  of  $25,000.00,  which 
were  issued  under  authority  of  the  order,  made  and  entered  in 
proceedings  No.  1532,  thereby  permanently  increasing  applicant's 
working  capital  of  $7,500.00,  authorized  by  the  order,  made  and 
entered,  in  proceeding  No.  315,  to  the  sum  of  $32,500.00.  It  is 
further 

Ordered,  That  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  the  ex- 
penditure of  the  proceeds  thereof  pursuant  to  the  provisions  of  this 
order,  and  of  the  cancellation  of  said  outstanding  promissory  notes. 


ATTORNEY  GENERAL 


The  Statutes  of  Ohio  Do  Not  Authorize  the  State  to  Prosecute  Error 
to  the  Judgment  of  a  Justice  of  the  Peace  Acquitting  the  Defend- 
ant in  a  Criminal  Case. 


No.   124— (Opinion  Dated  March  14,  1919.) 

Hon.  Victor  L.  Mansfield,  Prosecuting  Attorney,  Defiance,  Ohio. 

Dear  Sir:  Receipt  is  hereby  acknowledged  of  your  letter  of 
March  3,  1919. 

In  this  letter,  referring  to  the  case  of  the  State  of  Ohio  v.  John 
Keller,  you  ask  to  be  advised  whether  or  not  the  State  should  carry 
this  case  up  in  the  event  that  the  court  upon  the  trial  renders  a 
judgment  acquitting  the  defendant. 

The  case  you  refer  to  is  a  prosecution  before  a  justice  of  the 
peace  for  a  violation  of  section  1415  G.  C.  Such  violations,  under 
section  1445  G.  C,  are  punishable  by  fine  only. 

Stated  generally,  the  question  for  consideration  is  this:  Do 
the  statutes  of  Ohio  authorize  the  State  to  prosecute  error  to  the 
judgment  of  a  justice  of  peace  acquitting  the  defendant  in  a  crim- 
inal case  ?  For  there  can  be  no  appeal  or  proceedings  in  error  from 
one  judicial  tribunal  to  another  unless  the  right  thereto  is  given 
by  statute."    In  re  Januszewski,  196  Fed.  123 ;  10  O.  L.  R.  151. 

The  following  are  the  only  sections  of  the  statutes  which  seem 
applicable  to  our  inquiry : 

"Sec.  10359.  In  all  cases  before  a  justice  of  the  peace, 
mayor  or  police  judge,  whether  tried  by  jury  or  the  justice, 
mayor  or  police  judge,  either  party  shall  have  the  right  to 
except  to  the  decisions  of  the  justice,  mayor  or  police  judge, 
upon  any  matters  of  law  arising  in  the  case." 

"Sec.  10360.  The  party  objecting  to  the  decision  must 
except  at  the  time  it  is  made  and  shall  have  ten  days  from 
the  date  of  overruling  the  motion  for  a  new  trial,  if  such 
motion  be  made,  or  from  the  date  on  which  the  decision,  judg- 
ment or  sentence  of  the  justice,  mayor  or  police  judge  is 
entered  to  reduce  his  exceptions  to  writing  and  present  them 
to  the  said  court." 

"Sec.  13426.  In  all  cases  of  summary  conviction  before 
a  justice  of  the  peace  of  an  offense  punishable  by  fine  or  im- 
prisonment, the  defendant  shall  have  the  right  to  except  and 
to  have  a  bill,  containing  the  exceptions,  signed  by  such  jus- 
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tice  and  made  part  of  the  record.  Such  convictions  may  be 
reviewed  by  the  common  pleas  court  on  proceedings  in  error 
and  reversed  or  affirmed." 

"Sec.  13751.  In  a  criminal  case,  including  a  conviction 
for  a  violation  of  an  ordinance  of  a  municipal  corporation,  the 
judgment  or  final  order  of  a  court  or  officer  inferior  to  the 
common  pleas  court  may  be  reviewed  in  the  common  pleas 
court ;  a  judgment  or  final  order  of  a  court  or  officer  inferior 
to  the  court  of  appeals  may  be  reviewed  in  the  court  of  ap- 
peals ;  and  a  judgment  or  final  order  of  the  court  of  appeals  in 
convictions  of  a  felony  or  the  common  pleas  court  in  conviction 
of  a  felony  or  misdemeanor,  and  a  judgment  of  the  court  of 
appeals  involving  the  constitutionality  of  a  statute ;  or  a  judg- 
ment in  a  case  of  public  or  great  general  interest  may  be  re- 
viewed by  the  supreme  court.  The  supreme  court  in  a  crim- 
inal cause  or  proceeding,  except  when  its  jurisdiction  is 
original,  shall  not  be  required  to  determine  as  to  the  weight 
of  the  evidence." 

"Sec.  13752.  On  application,  by  or  on  behalf  of  the  ac- 
cused, to  an  officer  required  to  make  a  record  or  docket  entries 
in  such  case,  and  upon  tender  of  the  proper  fee,  such  officer 
shall  make  and  deliver  to  such  accused  or  his  counsel  a  com- 
plete certified  transcript  of  the  record,  omitting,  if  so  re- 
quested, a  bill  of  exceptions  therefrom.  If  the  prosecution 
was  before  a  court  or  tribunal  in  which  a  complete  record  is 
not  made,  such  officer  shall  so  make  and  deliver  a  certified 
transcript  of  the  judgment  and  all  entries  in  the  case,  and  on 
receipt  of  a  copy  of  a  summons  as  hereinafter  mentioned, 
shall  forward,  to  the  clerk  of  the  court,  the  original  papers  in 
the  case." 

"Sec.  13764.  Whenever  a  court,  superior  to  the  trial 
court,  renders  judgment  adverse  to  the  state  in  a  criminal  case 
or  proceeding,  error  may  be  prosecuted  to  reverse  such  judg- 
ment in  the  next  higher  court  by  either  the  prosecuting  at- 
torney or  attorney  general.  If  such  conviction  has  been  for 
a  violation  of  a  municipal  ordinance,  such  proceedings  in  error 
may  be  brought  by  the  solicitor  of  the  municipality.  Like 
proceedings  shall  be  had  in  such  higher  court  at  the  hearing 
of  the  petition  in  error  as  in  the  review  of  other  criminal 
cases.  The  clerk  of  the  court,  rendering  the  judgment  sought 
to  be  reversed,  on  application  of  the  prosecuting  attorney,  at- 
torney general  or  solicitor,  shall  make  a  transcript  of  the 
docket  and  journal  entries  in  such  case,  and  transmit  it  with 
all  bills  of  exceptions,  papers  and  files  in  the  case  to  such 
higher  court." 

Sections  10359  and  10360  6.  C,  first  above  quoted,  seem  on 
their  face  to  give  the  State,  as  well  as  the  defendant,  the  right  to 
except  upon  any  law  point  arishlg  in  the  case.    That  these  sections 
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apply  to  criminal  as  well  as  civil  cases,  was  decided  in  State  v.  Ran- 

sick,  62  0.  S.  288  and  in  State  v.  Langenstroeder,  67  O.  S.  7.    Ex- 
amination of  these  cases,  however,  discloses  nothing  to  show  that 

the  court  thought  any  right  existed  in  the  State  to  except.    Both 

cases  concerned  the  preparation  and  filing  of  bills  of  exceptions  by 

defendants  who  had  been  convicted  in  justice  court. 

Section  13426  G.  C,  supra,  confers  upon  the  defendant  only, 
the  right  to  review  a  judgment  of  the  justice  of  peace. 

Section  13751  G.  C,  supra,  does  not  expressly  restrict  the  right 
of  review  to  the  defendant,  but  practically  does  so  by  making  a 
conviction  a  condition  precedent  to  such  right  of  review.  Notice 
the  first  words  of  the  section: 

"In  a  criminal  case,  including  a  conviction  for  a  violation 
of  an  ordinance  of  a  municipal  corporation     *     *." 

Section  13752  G.  C,  supra,  gives  the  accused  the  right  to  re- 
ceive a  transcript  of  the  record,  but  gives  the  State  no  such  right 

Section  13764  G.  C,  supra,  furnishes  no  authority  for  the  State 
to  prosecute  error  to  the  judgment  of  a  justice  of  the  peace  acquit- 
ting a  defendant.  The  right  therein  given  to  the  State  arises  only 
after  a  court,  superior  to  the  trial  court,  has  rendered  judgment 
adverse  to  the  State.  For  instance,  if  the  defendant  is  convicted 
before  a  justice  of  peace  and  prosecutes  error  to  the  court  of  com- 
mon pleas,  and  that  court  reverses  the  judgment  of  the  justice  of 
peace,  the  State  then  may  by  virtue  of  section  13764  G.  C,  prose- 
cute, in  the  court  of  appeals,  error  proceedings  to  reverse  the  judg- 
ment of  the  common  pleas  court. 

Sections  13681  and  13682  G.  C,  give  the  prosecuting  attorney 
or  the  attorney  general  the  right  to  except  to  a  decision  of  the 
court  and  upon  the  basis  of  such  exceptions  to  prosecute  error  to 
the  supreme  court,  upon  leave  of  that  court  first  obtained.  That 
these  sections  are  inapplicable  to  the  situation  before  us,  appears 
from  several  considerations :  First,  that  the  history  of  these  sec- 
tions, as  well  as  their  present  position  in  the  General  Code,  demon- 
strates that  they  do  not  refer  to  exceptions  taken  to  a  decision  or 
judgment  of  a  justice  of  peace  or  other  inferior  court.  Secondly, 
that  under  the  Constitution  of  Ohio,  as  amended,  September  3, 
1912,  the  Supreme  Court  has  neither  original  nor  appellate  juris- 
diction in  cases  of  misdemeanors,  unless  such  cases  involve  ques- 
tions arising  under  the  Constitution  of  the  United  States  or  of  this 
State,  or  questions  of  public  or  great  general  interest,  or  in  cases 
the  records  of  which  are  certified  to  the  Supreme  Court  by  the 
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judges  of  the  court  of  appeals  under  the  provisions  of  Sec.  6  of  Art. 
IV  of  the  Constitution. 

State  v.  Mansfield,  89  O.  S.  20. 
Furthermore,  such  a  proceeding  would  be  of  no  avail  so  far  as  sub- 
jecting to  further  trial  the  defendant  mentioned  in  your  letter, 
because  section  13684  G.  C.  says: 

"Sec.  13684.  The  judgment  of  the  court  in  the  case  in 
which  the  bill  was  taken  shall  not  be  reversed  nor  affected; 
but  the  decision  of  the  supreme  fcourt  shall  determine  the  law 
to  govern  in  a  similar  case/9 

Section  1406  G.  C.  (103  0.  L.  408),  to  the  effect  that: 

"A  petition  in  error  to  the  court  of  common  pleas,  court 
of  appeals  or  supreme  court  may  be  prosecuted  by  the  officer 
or  person  filing  the  complaint,  or  by  the  owner  or  user  of  the 
property  seized,  to  review  the  judgment  and  order  of  the  court 
in  forfeiting  the  property  or  in  ordering  its  release.  Such 
petition  shall  be  governed  by  the  provisions  governing  peti- 
tions in  error  in  felony  cases  tried  in  the  court,  of  common 
pleas," 

refers  only  to  the  action  for  the  forfeiture  of  property  seized.  See 
section  1399  G.  C. 

Section  1261-70  G.  C.  gives  to  a  defendant,  who  has  been  con- 
victed in  a  court  inferior  to  the  common  pleas  court,  of  a  second 
offense  against  the  liquor  laws,  the  right  to  a  review  of  said  judg- 
ment of  conviction.  This  section  is  not  pertinent  here  except  that 
it  indicates  that  where  the  legislature  intends  to  give  the  right  to 
review  the  judgment  of  a  justice  of  peace  in  a  criminal  case,  it  does 
so  expressly,  and  does  not  leave  such  right  to  a  mere  inference. 

You  are  therefore  advised  that  the  statutes  of  Ohio  do  not 
authorize  the  State  to  prosecute  error  to  the  judgment  of  a  justice 
of  peace  acquitting  the  defendant  in  a  criminal  case. 

Where  a  Part  Only  of  a  City  is  Located  Within  a  Township,  the 
Treasurer  of  Such  Township  is  Not  Entitled  to  Receive  in  Excess 
of  $150.00  in  Any  One  Year. 


No.  50—  (Opinion  Dated  February  13,  1919.) 

Hon.  Calvin  D.  Spitler,  Prosecuting  Attorney,  Tiffin,  Ohio. 

Dear  Sir:     The  receipt  is  hereby  acknowledged  of  your  letter 

of  February  3,  reading  as  follows  : 

"A  part  of  the  city  of  Tiffin  is  located  in  Hopewell  Town- 
ship, Seneca  county,  Ohio,  there  being  approximately  five  hun- 
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dred  inhabitants  in  said  city  in  said  township. 

"The  township  trustees  of  Hopewell  Township  and  myself 
are  of  the  opinion  that  the  treasurer  of  said  township,  under 
the  provisions  of  Section  3518  of  the  General  Code,  is  entitled 
to  receive  compensation  under  the  exception  contained  in  said 
Section,  namely,  that  in  a  township  wherein  a  city  is  located 
and  such  city  is  a  part  of  such  township,  a  township  treasurer 
shall  be  entitled  to  receive  from  the  township  treasury  not 
more  than  three  hundred  dollars  in  any  one  year. 

"However,  the  clerk  of  said  township  declines  to  issue  a 
voucher  to  the  treasurer  under  that  part  of  said  Section,  al- 
though two  percent  of  all  moneys  paid  out  by  him  on  the  order 
of  the  township  trustees  amounts  approximately  to  $300.00, 
and  the  township  trustees  have  issued  their  order  accordingly 
to  the  treasurer. 

"I  would  like  your  opinion  as  to  whether  the  treasurer  of 
that  township  can  draw  more  than  the  $150.00  by  reason  of  a 
part  of  the  city  of  Tiffin  being  in  said  Hopewell  Township." 

The  matter  of  the  fees  of  the  township  treasurer,  for  receiving, 
safe  keeping  and  paying  out  township  moneys,  is  covered  by  Sec- 
tion 3318  General  Code,  (107  O.  L.  652),  which  says: 

'The  treasurer  shall  be  allowed  and  may  retain  as  his  fees 
for  receiving,  safe  keeping  and  paying  out  moneys  belonging 
to  the  township  treasury,  two  percent  of  all  moneys  paid  out  by 
him  upon  the  order  of  the  township  trustees,  but  in  no  one 
year  shall  he  be  entitled  to  receive  from  the  township  treasury 
more  than  one  hundred  and  fifty  dollars,  except  that  in  a  town- 
ship wherein  a  city  is  located  and  such  city  is  a  part  of  such 
township,  a  township  treasurer  shall  be  entitled  to  receive  from 
the  township  treasury  not  more  than  three  hundred  dollars  in 
one  year." 

Under  the  above  Section,  it  is  necessary,  in  order  to  authorize 
the  township  treasurer  to  receive  and  retain  as  his  fees  more  than 
one  hundred  and  fifty  dollars  in  any  one  year,  that  he  come  within 
the  exception  contained  in  said  Section.  That  is  to  say,  his  town- 
ship must  be  one  of  which  two  things  may  be  said :  (1)  That  a  city 
is  located  therein,  and  (2)  that  such  city  is  a  part  of  such  town- 
ship. Both  conditions  must  obtain  in  order  to  satisfy  the  excep- 
tion. 

Under  the  facts  stated  by  your  letter,  neither  of  the  things 
above  stated  can  be  said  of  Hopewell  Township.  First,  said  town- 
ship is  not  one  "wherein  a  city  is  located,"  but  is  one  wherein  only  a 
part  of  a  city  is  located.  It  would  not  be  proper  to  assume  that  the 
legislature  intended  the  Section  to  read  "wherein  a  city  or  a  part 
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thereof  is  located,"  for  there  is  no  evidence  of  any  such  intent.  Sec- 
ondly, said  city  of  Tiffin  is  not  "a  part  of  such  township."  A  part  of 
the  city  of  Tiffin  is,  indeed,  a  part  of  Hopewell  Township,  but  the 
statutory  exception,  above  cited,  does  not  include  that  situation. 

For  the  reasons  above  given,  you  are  advised  that  the  treas- 
urer of  Hopewell  Township  is  not,  under  the  facts  stated  in  your 
letter,  entitled  to  receive  and  retain  as  his  fees,  for  receiving,  safe 
keeping  and  paying  out  moneys  belonging  to  the  township  treasury, 
more  than  one  hundred  and  fifty  dollars  in  any  one  year. 

Opinion  No.  1415,  rendered  by  the  Attorney  General  on  August 
21,  1918,  to  the  Bureau  of  Inspection  and  Supervision  of  Public 
Offices,  Columbus,  Ohio,  reaches  a  similar  conclusion  on  this  ques- 
tion, which  opinion  is  hereby  approved. 


By  the  Terms  of  Section  6867  General  Code,  the  County  Commis- 
sioners Have  Authority  in  Granting  a  Road  Improvement  to 
Order  Changes  in  the  Route  and  Direction  of  the  Proposed  Road 
to  Such  Extent  as  in  their  Judgment  the  Public  Convenience  and 
Welfare  and  the  Expense  Involved  May  Require  and  this  With- 
out Reference  to  the  Approval  of  the  Petitioners. — The  Duties  of 
the  Prosecuting  Attorney  Embrace  That  of  Representing  a 
Township  School  Board  in  a  Mandamus  Proceeding  Against  the 
State  Auditor  for  Distribution  of  a  School  Fund  Provided  by 
Statute. 


No.  77— (Opinion  Dated  February  26,  1919.) 

Hon.  John  E.  Blake,  Prosecuting  Attorney,  McArthur,  Ohio. 

Dear  Sir:     Under  date  January  27,  1919,  you  submit  for  the 

opinion  of  this  department  two  inquiries,  of  which  the  first  is  as 

follows : 

"Will  you  kindly  advise  as  to  the  construction  of  section 
6867  of  the  Road  Law  of  1917  ?  Do  the  changes  referred  to — 
to  be  made  by  county  commissioners — have  reference  to  minor 
changes  only  in  route,  location,  etc. ;  or  does  the  statute  mean 
that  the  county  commissioners,  without  the  approval  of  the 
road  petitioners,  may  make  radical  changes  in  the  route  and 
direction  of  the  proposed  road  ?  How  far  does  the  expression 
'with  such  modification  and  changes  as  in  their  judgment  the 
public  convenience  and  welfare  may  require*  go? 

Said  section  6867  G.  C.  reads  as  follows : 
"The  county  commissioners  acting  in  the  manner  aforesaid, 
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may  grant  the  improvement  prayed  for  in  the  petition,  or  may 
grant  said  improvement  with  such  modification  and  changes 
as  in  their  judgment  the  public  convenience  and  welfare  may 
require,  and  in  making  such  modification  or  changes  the  com- 
missioners may  consider  the  expense  which  will  result  to  in- 
dividuals as  well  as  the  public." 

• 

The  section  in  its  present  form  was  enacted  (106  O.  L.  574, 

576)  as  part  of  Chapter  1  of  the  so-called  Cass  Highway  Law.  This 

chapter  is  headed: 

"Locating,  Establishing,  Altering,  Widening,  Straightening, 
Vacating  or  Changing  the  Direction  of  the  Road", 


and  the  first  section  of  the  chapter  reads.    (Section  6860  G.  C.) : 

"The  county  commissioners  shall  have  power  to  locate, 
establish,  alter,  widen,  straighten,  vacate  or  change  the  di- 
rection of  roads  as  hereinafter  provided.  This  power  extends 
to  all  roads  within  the  county,  except  the  inter-county  and 
main  market  roads." 

Section  6861  provides  for  width  of  roads ;  and  section  6862,  as 

amended  (107  0.  L.  71),  reads: 

"Sec.  6862.  Applications  to  locate,  establish,  alter,  widen, 
straighten,  vacate  or  change  the  direction  of  a  public  road 
shall  be  made  by  petition  to  the  county  commissioners  signed 
by  at  least  twelve  free  holders  of  the  county  residing  in  the 
vicinity  of  the  proposed  improvement,  which  petition  shall 
set  forth  the  route  and  termini  of  the  road,  or  part  thereof, 
to  be  located,  established,  or  vacated,  or  the  particular  man- 
ner in  which  such  road  is  to  be  altered,  widened,  straightened, 
or  the  direction  thereof  changed.  When  such  road  or  pro- 
posed road  lies  wholly  within  any  school  district  and  is  neces- 
sary for  the  convenience  and  welfare  of  the  pupils  in  such  dis- 
trict, the  board  of  education  of  such  district  may,  by  resolu- 
tion, petition  for  such  road.  The  word  'improvement'  used  in 
sections  6862  to  6878  inclusive  of  the  General  Code  signifies 
any  location,  establishment,  alteration,  widening,  straighten- 
ing, vacation  or  change  in  the  direction  of  a  public  road,  or 
part  thereof,  as  requested  in  a  petition  filed  under  the  author- 
ity of  such  sections,  or  determined  upon  by  a  board  of  county 
commissioners  or  joint  board  by  resolution  adopted  by  unani- 
mous vote." 

Section  6863  provides  in  substance  that  the  commissioners 
shall  fix  a  date  for  view  of  "proposed  improvement"  and  a  date  for 
final  hearing;  also  that  they  shall  require  bond  of  the  petitioners, 
conditioned  for  payment  of  costs  and  expenses  in  case  the  prayer 
of  the  petition  be  not  granted. 
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Section  6864  provides  for  notice  of  view  and  of  final  hearing, 
through  insertion  in  newspaper  published  and  having  general  cir- 
culation in  the  county  where  the  "proposed  improvement"  is  lo- 
cated (or,  if  there  be  no  such  newspaper  published,  then  in  a  news- 
paper having  general  circulation  in  such  county). 

Section  6865  provides  for  survey  and  plat  to  be  made  by 
county  surveyor  in  case  he  is  so  instructed  by  the  commissioners 
after  the  view,  and  contains  this  clause  in  relation  to  surveyor's  re- 
port: 

"The  report  shall  also  recommend  any  changes  in  the  im- 
provement petitioned  for,  which  in  the  judgment  of  the  sur- 
veyor should  be  made." 

Section  6866,  as  amended  (107  O.  L.  71),  reads  as  follows: 

"The  commissioners  shall  at  the  date  of  the  final  hearing 
on  said  improvement  as  hereinbefore  fixed  cause  the  report  of 
the  surveyor  to  be  read,  and  they  shall  hear  any  testimony 
bearing  upon  the  public  utility  of  the  improvement  and  offer- 
ed either  by  the  petitioners  or  by  any  interested  persons  op- 
posing the  granting  of  the  improvement.  If  the  commission- 
ers find  said  improvement  will  serve  the  public  convenience 
and  welfare,  they  shall  grant  said  improvement,  if  not,  they 
shall  refuse  the  improvement  and  dismiss  the  petition." 

Then  follow  sections  6867   (first  above    quoted),    and    6868 

which  reads  as  follows  (106  O.  L.  576) : 

"Sec.  6868.  If  in  the  opinion  of  the  county  commissioners 
the  improvement  is  of  sufficient  importance  to  the  public  to 
cause  the  compensation  and  damages  on  account  thereof  to  be 
paid  to  the  person  or  persons  entitled  thereto  out  of  the  county 
treasury  they  may  so  order.  If  in  the  opinion  of  the  com- 
missioners the  improvement  is  not  of  sufficient  importance  to 
cause  the  compensation  and  damages  to  be  paid  from  the 
county  treasury,  they  may  order  the  compensation  and  dam- 
ages or  such  part  thereof  as  they  may  deem  reasonable  and 
just  to  be  paid  by  the  petitioners  and  the  balance,  if  any,  to 
be  paid  out  of  the  county  treasury.  When  a  portion  of  the 
compensation  and  damages  is  ordered  paid  by  the  petitioners, 
in  case  of  failure  to  pay  the  same  by  the  time  fixed  by  the 
county  commissioners,  such  petitioners  shall  be  liable  for  all 
the  costs  of  said  proceedings  and  the  commissioners  may,  at 
their  option,  abandon  said  improvement  on  failure  of  such 
petitioners  to  pay  such  compensation  and  damages  as  may  be 
adjudged  against  them  by  the  time  fixed  therefor.  In  case  of 
failure  by  the  petitioners  to  pay  the  costs  adjudged  against 
them,  the  same  may  be  recovered  in  an  action  against  them, 
by  the  prosecuting  atorney  of  the  county." 
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Giving  consideration  for  the  moment  to  the  terms  of  section 
6867  alone,  the  conclusion  certainly  is  not  to  be  drawn  that  a  dis- 
tinction is  sought  to  be  made  therein  between  "minor  changes"  and 
"radical  changes".  If  the  word  "modification"  only  had  been  used, 
there  might  be  ground  for  saying  that  "minor  changes"  were 
meant ;  but  the  statute  reads  "with  such  modification  and  changes 
as  in  their  judgment  the  public  convenience  and  welfare  may  re- 
quire." Furthermore,  the  last  clause  in  the  statute  is  "and  in  mak- 
ing such  modifications  or  changes  the  commissioners  may  consider 
the  expense  which  will  result  to  individuals  as  well  as  the  public" 
Assuredly,  if  the  public  welfare  is  to  be  the  guiding  star  of  the 
commissioners,  and  if  they  may  take  into  account  the  expense 
which  will  result  to  individuals  and  the  public,  they  are  not  to  be 
limited  in  the  exericse  of  their  judgment  by  considerations  of 
"minor  changes"  and  "radical  changes." 

What  has  just  been  stated  as  to  section  6867  is  emphasized 
by  reference  to  the  other  sections  noted.  By  the  terms  of  section 
6866,  the  commissioners  may  either  allow  the  petition  or  dismiss  it, 
in  accordance  with  their  finding  as  to  whether  the  improvement 
will  serve  the  public  convenience  and  welfare,  or  not;  and  by  the 
terms  of  section  6868  they  may  order  the  expense  of  the  proposed 
improvement  to  be  paid  wholly  out  of  the  county  treasury,  or 
wholly  by  the  petitioners,  or  partly  out  of  the  county  treasury  and 
partly  by  the  petitioners,  as  in  their  opinion  the  public  importance 
of  the  proposed  improvement  justifies.  Again,  section  6865  enjoins 
upon  the  county  surveyor  the  duty  of  recommending  any  changes  in 
the  improvement  petitioned  for,  which  in  his  judgment  should  be 
made.  And  finally,  in  the  series  of  statutes  now  under  considera- 
tion, the  words  "proposed  improvement"  are  used,  to  the  practical 
exclusion  of  the  words  "proposed  road",  the  plain  implication  be- 
ing that  the  proceedings  are  provided  for  by  the  legislature  from 
the  comprehensive  standpoint  of  public  utility  rather  than  as  a 
means  of  serving  limited  private  convenience.  In  fact,  the  several 
statutory  provisions  noted  all  go  to  the  point  that  the  commission- 
ers are  vested  with  a  wide  discretion  to  the  end  of  doing  justice  to 
the  interests  of  all  concerned. 

The  conclusion  therefore  follows  that  by  the  terms  of  section 
6867  the  commissioners  have  authority,  in  granting  the  improve- 
ment, to  order  changes  in  the'  route  and  direction  of  the  proposed 
road,  to  such  extent  as  in  their  judgment  the  public  convenience 
and  welfare,  and  the  expense  involved,  may  require,  and  this  with- 
out reference  to  the  approval  of  the  petitioners. 
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Your  second  inquiry  reads: 

"Is  the  prosecuting  attorney  supposed  to  represent  the 
township  in  a  mandamus  proceeding  against  the  state  auditor 
for  distribution  of  a  certain  school  fund  provided  by  statute  ?" 

Since  you  mention  school  funds,  it  is  assumed  that  your  in- 
quiry relates  to  the  duty  of  the  prosecuting  attorney  relative  to 
representing  the  township  board  of  education.  Attention  is  there- 
fore called  to  sections  2917,  2918  and  4761,  which  read  as  follows: 

"Sec.  2917.  The  prosecuting  attorney  shall  be  the  legal 
adviser  of  the  county  commissioners  and  all  other  county  offi- 
cers and  county  boards  and  any  of  them  may  require  of  him 
written  opinions  or  instructions  in  matters  connected  with 
their  official  duties.  He  shall  prosecute  and  defend  all  suits 
and  actions  which  any  such  officer  or  board  may  direct  or  to 
which  it  is  a  party,  and  no  county  officer  may  employ  other 
counsel  or  attorney  at  the  expense  of  the  county  except  as 
provided  in  section  twenty-four  hundred  and  twelve.  He 
shall  be  the  legal  adviser  for  all  township  officers,  and  no  such 
officer  may  employ  other  counsel  or  attorney  except  on  the 
order  of  the  township  trustees  duly  entered  upon  their  journal, 
in  which  the  compensation  to  be  paid  for  such  legal  services 
shall  be  fixed.  Such  compensation  shall  be  paid  from  the 
township  fund." 

"Sec.  2918.  Nothing  in  the  preceding  two  sections  shall 
prevent  a  school  board  from  employing  counsel  to  represent 
it,  but  such  counsel,  when  so  employed,  shall  be  paid  by  such 
school  board  from  the  school  fijnd.  Nothing  in  such  sections 
shall  prevent  the  appointment  and  employment  of  assistants, 
clerks  and  stenographers  to  the  prosecuting  attorney  as  pro- 
vided in  this  chapter,  or  the  appointment  by  the  court  of  com- 
mon pleas  or  circuit  court  of  an  attorney  to  assist  the  prose- 
cuting attorney  in  the  trial  of  a  criminal  cause  pending  in  such 
court,  or  the  county  commissioners  paying  for  such  services 
as  provided  by  law." 

"Sec.  4761.  Except  in  city  school  districts,  the  prosecuting 
attorney  of  the  county  shall  be  the  legal  adviser  of  all  boards 
of  education  of  the  county  in  which  he  is  serving.  He  shall 
prosecute  all  actions  against  a  member  or  officer  of  a  board  of 
education  for  malfeasance  or  misfeasance  in  office,  and  he  shall 
be  the  legal  counsel  of  such  boards  or  the  officers  thereof  in 
all  civil  actions  brought  by  or  against  them  and  shall  conduct 
such  actions  in  his  official  capacity.  When  such  civil  action 
is  between  two  or  more  boards  of  education  in  the  same 
county,  the  prosecuting  attorney  shall  not  be  required  to  act 
for  either  of  them.  In  city  school  districts,  the  city  solicitor 
shall  be  the  legal  adviser  and  attorney  for  the  board  of  edu- 
cation thereof,  and  shall  perform  the  same  services  for  such 
board  as  herein  required  of  the  prosecuting  attorney  for  other 
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boards  of  education  of  the  county." 

It  will  be  noted  that  the  provisions  of  section  4761  are  very 
specific  in  casting  upon  the  prosecuting  attorney  the  duty  of  act- 
ing as  attorney  to  boards  of  education  other  than  those  in  city 
school  districts;  for  not  only  does  the  statute  use  the  term  'legal 
adviser",  but  goes  on  and  states  that  the  prosecuting  attorney 
shall  be  the  legal  counsel  in  all  civil  actions  and  shall  conduct  such 
actions  in  his  official  capacity.  No  exception  is  made  of  suits 
against  state  officers. 

Section  2917,  while  it  does  not  go  into  such  detail  as  section 
4761,  provides  in  terms  that  the  prosecuting  attorney  "shall  be  the 
legal  adviser  for  all  township  officers".  And  coming  to  section 
2918,  whatever  may  be  said  of  the  authority  granted  therein  to 
township  boards  of  education  to  employ  counsel  to  represent  them, 
said  section  is  not  to  be  taken  as  in  the  least  weakening  the  man- 
datory terms  of  section  4761,  making  it  the  duty  of  the  prosecuting 
attorney  to  represent  such  boards  in  civil  actions. 

Hence,  it  is  concluded  that  the  duties  of  the  prosecuting  at- 
torney embrace  that  of  representing  a  township  school  board  in  a 
mandamus  proceeding  against  the  state  auditor  for  distribution 
of  a  school  fund  provided  by  statute. 


Under  the  Amendment  to  the  Osteopathic  Act  Passed  March  21st, 
1917  (107  O.  L„  152,)  the  Removal  of  Tonsils  Constitutes  Major 
Surgery  and  a  Person  Holding  a  Certificate  From  the  State  Medi- 
cal Board  to  Practice  Osteopathy  Is  Not  Authorized  to  Perform 
Operations  to  Remove  Tonsils,  Even  Though  His  Certificate  Was 
Received  Prior  to  the  Above  Amendment. 


No.  11—  (Opinion  Dated  January  25,  1919.) 

Dr.  H.  M.  Platter,  Secretary  State  Medical  Board,  Columbus,  Ohio. 

Dear  Sir :    You  request  my  opinion  as  follows : 

"I  am  directed  by  the  State  Medical  Board  to  submit  to 
you  for  an  opinion  the  following  case : 

"N.  A.  U.,  of ,  Ohio,  received  a  certificate  from 

the  State  Medical  Broad  to  practice  osteopathy  under  date  of 
July  5,  1916.  Sometime  since,  complaint  was  received  at  this 
office  to  the  effect  that  Mr.  U.  was  engaged  in  the  practice  of 
major  surgery,  in  that  he  was  operating  for  the  removal  of 
tonsils. 


Attorney  General  737 


"] 

hi 


"Mr.  U.  appeared  before  the  State  Medical  Board  at  its 
meeting  on  January  7,  1919,  and  claimed  that  his  certificate 
issued  to  him  prior  to  the  definition  of  major  surgery  in  the 
amendment  to  the  osteopathic  act  passed  on  March  31,  1917. 
entitled  him  to  such  practice  for  the  reason  that  prior  to  such 
definition,  tonsillectomy  was  regarded,  as  shown  by  medical 
text  books,  as  a  minor  surgical  operation. 

The  State  Medical  Board  desires  your  opinion — 
'First,  is  the  removal  of  tonsils  major  surgery  as  defined 
by  the  osteopathic  amendment? 

'Second,  does  the  fact  that  Mr.  U.  obtained  his  certificate 
before  the  date  of  this  amendment,  entitle  him  to  perform  such 
operations  ?" 

Considering  your  questions  in  the  order  in  which  they  are 
stated : 

PYom  the  language  used  in  your  letter,  and  from  personal  con- 
ferences with  you,  for  the  purposes  of  this  opinion,  I  am  consider- 
ing the  removal  of  tonsils  by  use  of  a  knife  or  other  surgical  instru- 
ment for  the  amputation  of  tonsils,  and  any  other  operative  pro- 
cedure is  not  here  considered. 

"Major  surgery"  since  March  21, 1917,  has  been  defined  as 

"All  operative  procedures  requiring  the  use  of  the  knife  or 
other  surgical  instruments  for  the  opening  of  any  natural  cav- 
ity of  the  body  or  the  amputation  of  any  member  or  part  of  the 
body."  (107  O.  L.,  152.) 

From  this  comprehensive  definition,  I  am  of  the  opinion  that 
the  removal  of  tonsils  in  the  manner  above  referred  to  now  consti- 
tutes major  surgery. 

The  second  question  challenges  the  general  power  of  the  state 
to  regulate  the  practice  of  medicine  and  involves  its  power  to  change 
its  regulations  relative  thereto,  and  thereby  impose  new  conditions 
on  previously  licensed  and  established  practitioners.  The  facts 
stated  are : 

1.  Mr.  U.  was  duly  licensed  to  practice  osteopathy  July 
5,  1916. 

2.  A  license  to  practice  osteopathy  confers  no  privilege 
to  perform  major  surgical  operations. 

3.  At  the  time  Mr.  U's.  license  was  granted  and  until 
March  21, 1917,  the  removal  of  tonsils  did  not  constitute  major 
surgery.  (For  the  purpose  of  this  opinion,  as  suggested  by  you 
in  personal  conference,  it  is  conceded  that  prior  to  the  amend- 
ment of  March  21,  1917,  the  medical  text  books  did  not  regard 
tonsillectomy  as  major  surgery,  as  claimed  by  Mr.  Ulrich.) 

4.  On  March  31,  1917,  the  legislature  so  defined  major 
surgery  as  to  include  the  removal  of  tonsils  by  the  use  of  a 
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knife  or  other  surgical  instruments  in  their  amputation. 

5.  Under  the  limitations  of  the  osteopathic  license  and 
the  statutory  definition  enacted  in  1917,  an  osteopath  is  not 
now  privileged  to  remove  the  tonsils  in  the  manner  above 
stated. 

From  these  facts,  and  the  pertinent  provisions  of  law  relating 
thereto,  it  is  clear  that  Mr.  U.  would  have  no  privilege  to  practice 
tonsillectony  unless  it  be  by  reason  of  his  having  received  his  cer- 
tificate at  a  time  when  such  certificate  carried  with  it  the  privilege 
of  practicing  tonsillectomy. 

In  other  words,  his  present  claim  to  the  rights  to  practice 
tonsillectomy  may  be  said  to  depend  on  the  proposition  that  the 
granting  to  him  of  a  license,  at  a  time  when  such  practice  of  ton- 
sillectomy was  permitted,  conferred  upon  him  a  vested  right  which 
the  legislature  may  not  afterwards  take  from  him. 

An  examination  of  the  authorities  bearing  upon  the  powers  of 
the  state  in  such  matters,  and  the  so-called  right  to  practice  medi- 
cine, shows : 

"From  remote  times  the  practice  of  medicine  has  been  reg- 
ulated J>y  law,  to  a  greater  or  less  extent." 

Culbertson,  Medical  Jurisprudence,  page  18. 

Citing :  Rose  vs.  College  of  Physicians,  3  Salk.,  17 ;  6  Mod., 
44. 

"The  state  has  a  right  to  determine  under  what  conditions 
and  under  what  circumstances  its  citizens  shall  be  entitled  to 
practice  medicine." 

American  Digest,  Century  Edition,  Volume  39,  p.  918. 

People  vs.  Fulda,  52  Hun.,  65 ;  45  N.  Y.  Supp.,  945. 

"  *  *  and  fully  sustains  the  power  of  the  states,  under  the 
national  constitution,  to  make  and  enforce,  for  the  protection  to 
their  people,  all  reasonable  regulations  and  conditions  calcu- 
lated to  insure  proper  qualifications  of  those  who  would  engage 
in  the  practice  of  medicine,  etc." 

France  vs.  State,  57  O.  S.,  24. 

From  these  and  other  authorities  it  is  quite  clear  that  the  state 
has  ample  power  to  regulate  the  practice  of  medicine. 

The  right  to  practice  medicine,  considered  as  a  right,  has  also 
received  the  attention  of  many  courts. 

"While  the  practice  of  medicine  is  often  spoken  of  as  a 
right,  it  is  not,  strictly  speaking,  a  right  but  a  mere  privilege 
upon  the  exercise  of  which  the  state  may  impose  conditions 
such  as  it  deems  advisable." 

State  vs.  Edmunds,  127  la.  (fourth  branch  of  syllabus) 
833 ;  101  N.  W.,  431. 
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As  to  the  right  or  power  of  the  state  to  impose  new  conditions : 

"The  same  reasons  which  control  in  imposing  conditions, 
upon  compliance  with  which  the  physician  is  allowed  to  prac- 
tice in  the  first  instance,  may  call  for  further  conditions  as  new 
modes  of  treating  disease  are  discovered  or  a  more  thorough 
acquaintance  is  obtained  of  the  remedial  properties  of  vegetable 
and  mineral  substances,  or  a  more  accurate  knowledge  is  ac- 
quired of  the  human  system  and  of  the  agencies  by  which  it  is 
affected." 

Deiit  vs.  State  of  West  Virginia,  129  U.  S.,  626. 

This  has  been  regarded  as  one  of  the  leading  cases  on  this  sub- 
ject and  has  been  followed  and  approved  in  a  later  case  also  decided 
by  the  United  States  Supreme  Court  in  Hawker  vsi  People  of  New 
York,  107  U.  S.,  1002. 

It  is  also  stated  as  a  general  proposition  that  the  state  may 
take  into  account  the  advance  of  medical  science,  new  and  changing 
conditions  and  impose  new  conditions  upon  the  practice  of  medicine. 
30  Cyc,  1548. 

The  Supreme  Court  of  Ohio  has  also  held : 

"One  who  has  an  established  practice  in  the  healing  of 
diseases  may  be  required  to  conform  to  such  reasonable  stand- 
ard respecting  qualification  therefor  as  the  General  Assembly 
may  prescribe,  having  in  view  the  public  health  and  welfare." 

State  vs.  Gravett,  65  O.  S.,  289  (second  branch  of  syl- 
labus.) 

Also: 

"In  the  enactment  of  legislation  of  this  character,  the  gen- 
eral assembly  may  take  account  of  the  advance  of  learning  and 
provide  for  the  public  health  and  safety  by  such  reasonable 
and  proper  measures  as  increased  knowledge  may  suggest ;  and 
to  make  such  legislation  effective,  one  having  an  established 
practice,  and  one  contemplating  practicing,  may  be  required  to 
conform  to  the  same  standard  of  qualification.  This  conclusion 
seems  to  be  justified  by  the  considerations  involved,  as  it  is  by 
the  authority  of  the  State  v.  Gardner,  supra,  and  Dent  vs. 
West  Virginia,  129  U.  S.,  114." 

State  vs.  Gravett,  65  O.  S.,  309  (of  opinion.) 

These  and  other  authorities  which  I  have  examined  lead  me 
to  the  conclusion  that  the  fact  that  Mr.  U.  obtained  his  certificate 
before  the  date  of  this  amendment  (107  O.  L.,  152)  does  not  entitle 
him  to  perform  such  operations. 
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Where  a  Person  Makes  a  Deed  of  His  Farm  to  a  Nephew,  the  Con- 
sideration Being  One  Dollar  and  Love  and  Affection,  the  Grantor 
Reserving  a  Life  Estate  Therein,  Upon  the  Death  of  Such 
Grantor,  Such  Gift  is  Subject  to  the  Collateral  Inheritance  Tax. 


No.  7^— (Opinion  Dated  February  26,  1919.) 

Hon.  B.  0.  Bistline,  Probate  Judge,  Bowling  Green,  Ohio. 

Dear  Sir :    Receipt  is  acknowledged  of  your  letter  of  February 

7,  1919,  requesting  my  opinion,  as  follows  : 

"Will  you  kindly  give  us  an  opinion  on  the  following: 
J.  K.  M.  made  a  deed  of  his  farm  to  his  nephew,  the  con- 
sideration being  $1.00  and  "Love  and  Affection",  the  grantor 
however  reserving  a  life  estate  in  the  farm.  J.  K.  M.  is  now 
deceased  and  the  nephew  desires  to  know  as  to  whether  he 
must  pay  a  collateral  inheritance  tax." 

Section  5331  G.  C.  imposes  the  collateral  inheritance  tax,  inter 
alia,  upon  "all  property  *  *  and  any  interests  therein  *  *  * 
which  pass  *  *  by  deed,  grant,  sale  or  gift,  made  or  intended  to 
take  effect  in  possession  or  enjoyment  after  the  death  of  the 
grantor"  to  persons  beyond  certain  degrees  of  relationship  to  the 
grantor. 

I  presume  that  the  possession  and  enjoyment  of  the  estate 
described  in  your  letter  remained  in  J.  K.  M.  until  his  decease. 
Quite  evidently  the  conveyance  was  a  "de6d,  grant  or  sale"  within 
the  meaning  of  the  statute,  whether  it  was  a  "gift"  or  not.  I  do 
not  know  of  any  more  effectual  way  in  which  the  possession  and 
enjoyment  of  an  estate  might  be  postponed  until  the  death  of  the 
donor  than  the  one  chosen  in  the  case  described  by  you. 

The  statute  which  has  been  quoted  has  never  been  interpreted 
%  in  this  state.  In  other  states,  however,  under  laws  containing  the 
same  or  substantially  identical  language,  devices  like  the  one  which 
you  describe  have  been  held  to  give  rise  to  the  imposition  of  the  in- 
heritance tax. 

See  Blakemore  &  Bancroft  on  Inheritance  Taxes,  Sec.  119; 
citing  New  York  and  Illinois  cases. 

For  the  foregoing  reasons,  the  opinion  of  this  department  is 
that  the  collateral  inheritance  tax  is  payable  under  the  circum- 
stances stated  by  you. 


SUPREME  COURT 


The  Complete  Building  Show  Co.  v.  Albertson. 

Courts  of  Appeals— Appellate  Jurisdiction — Chancery  Cases — 
Pleadings — Action  at  Law — Accounting — Form  of  Action  Not 
Changed,  When 

1.  The  jurisdiction  of  the  court  of  appeals  is  now  conferred  only  by  Section 

6,  Article  IV  of  the  State  Constitution.  In  the  trial  of  cases  on  appeal  its 
jurisdiction  is  thereby  limited  to  chancery  cases  and  can  neither  be  en- 
larged nor  curtailed  by  the  general  assembly. 

2.  An  action  for  the  recovery  of  money  as  a  debt  or  as  damages  is  essentially 
an  action  at  law  and,  where  no  fiduciary  or  trust  relation  exists  between 
the  parties,  cannot  be  converted  into  a  suit  in  chancery  for  an  accounting 
by  averments  that  facts  relative  to  plaintiff's  claim  and  the  extent  of 
his  damages  are  not  known  to  plaintiff  but  are  within  the  knowledge  of 
the  defendant. 

No.  16912— (Decided  November  26,  1918.) 

Error  to  the  court  of  appeals  of  Cuyahoga  County. 

The  plaintiff  in  error  in  this  court  was  the  plaintiff  in  the  court 

Error  to  the  court  of  appeals'  of  Cuyahoga  county, 
transaction  of  its  business,  and  incidental  thereto,  it  exhibited  a 
picture  and  offered  to  the  person  suggesting  the  best  title  therefor 
a  certain  house  and  lot.  The  house  was  not  then  completed,  but 
was  to  be  finished  by  the  plaintiff  in  accordance  with  the  plans  and 
specifications  on  file.  The  defendant  was  the  successful  competitor, 
and  a  deed  was  duly  executed  conveying  said  premises  to  him. 
Defendant  requested  the  plaintiff  to  turn  over  to  him  the  balance 
of  moneys  not  expended,  and  which  were  held  by  the  plaintiff  for 
the  completion  of  the  building  according  to  the  plans,  specifications 
and  survey  therefor,  stating  that  he  would  pay  and  discharge  all 
unsatisfied  claims  for  material  and  labor  required  for  the  com- 
pletion of  said  house,  and  discharge  and  satisfy  all  costs  of  ma- 
terials thereafter  to  be  delivered  to  complete  the  same.  The  plain- 
tiff accordingly  turned  over  to  the  defendant  for  such  purpose  the 
sum  of  $955.90. 

Plaintiff  then  avers  that  after  receipt  of  said  money  "the  de- 
fendant misapplied  said  money  to  other  items  and  accounts  than 
those  contained  in  the  plans,  specifications  and  survey  aforesaid  and 
failed  to  apply  said  money  to  the  items,  accounts  and  purposes  de- 
signated in  the  plans,  specifications  and  survey  and  left  unpaid 
and  unsatisfied  claims  for  labor  and  materials  against  the  plain- 
tiff for  many  hundreds  of  dollars  as  plaintiff  is  informed  and  be- 
lieves, the  exact  amount  of  which  is  to  the  plaintiff  unknown  and 
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which  after  the  exercise  of  due  diligence,  it  is  unable  to  ascertain, 
but  on  information  and  belief  alleges  the  amount  to  be,  towit, 
$656.14." 

There  are  other  averments  in  the  petition,  repeated  in  various 
forms,  but  which  in  substance  are  that  the  defendant  has  refused 
and  still  refuses  to  account  to  the  plaintiff  for  said  money  after  de- 
mand made  therefor,  and  that  defendant  is  insolvent  except  in  so 
far  as  his  solvency  is  effected  by  said  property.  The  prayer  is  that 
an  account  be  taken  between  the  plaintiff  and  defendant  and  a  decree 
entered  ordering  the  defendant  to  reimburse  plaintiff  in  the  amount 
of  the  balance  ascertained  to  be  due  plaintiff,  and  in  default  thereof 
that  the  amount  be  entered  as  a  judgment  and  made  a  lien  upon  the 
premises  of  the  defendant,  and  said  lien  foreclosed,  and  that  until 
further  order  of  the  court  defendant  be  restrained  from  conveying 
or  encumbering  said  property. 

Issue  was  joined  by  answer;  and  by  way  of  cross-petition  the 
defendant  set  out  that  the  plaintiff  was  indebted  to  certain  persons 
and  corporations  therein  named  for  materials  claimed  by  them  to 
have  been  furnished  for  and  used  in  the  construction  of  said  house, 
who  were  claiming  liens  on  said  premises  therefor,  and  that  the 
same  if  valid  were  for  materials  furnished  at  the  instance  and  re- 
quest of  plaintiff  pursuant  to  its  obligation  to  deliver  said  house  to 
the  defendant  free  of  cost.  Said  material  and  supply  companies 
were  made  defendants,  and  filed  cross-petitions  setting  up  their 
claims. 

Plaintiff  filed  a  reply  to  the  cross-petition  of  the  defendant 
Albertson,  but  none  to  the  cross-petitions  of  the  other  defendants. 
The  case  was  tried  by  the  court,  the  entry  showing  that  a  jury  had 
been  waived,  and  the  court  found  in  favor  of  the  defendant  Albert- 
son  and  also  found  in  favor  of  the  cross-petitioning  material  and 
supply  companies  and  against  the  plaintiff,  and  ordered  and  adjudg- 
ed that  the  plaintiff  pay  their  claims.  The  case  was  thereupon  taken 
on  appeal  to  the  court  of  appeals ;  where,  upon  motion,  the  same  was 
dismissed  upon  the  ground  that  the  court  of  appeals  did  not  have 
jurisdiction  thereof.  Error  is  prosecuted  in  this  court  to  Treverse 
that  judgment. 

Mr.  David  B.  Carpenter,  for  plaintiff  in  error. 

Messrs.  Wilkin,  Cross  &  Daoust  and  Mr.  Trafton  M.  Dye,  for 
defendant  in  error. 

Matthias,  J.  The  jurisdiction  of  the  court  of  appeals  is  now 
conferred  only  by  section  6,  Article  IV  of  the  State  Constitution. 
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In  the  trial  of  cases  on  appeal  its  jurisdiction  is  thereby  limited  to 
chancery  cases  and  can  neither  be  enlarged  nor  curtailed  by  the  gen- 
eral assembly.  Cincinnati  Polyclinic  v.  Balch,  92  Ohio  St.,  415,  and 
Wagner  v.  Armstrong,  93  Ohio  St.,  443. 

The  court  of  appeals  refused  to  entertain  jurisdiction  of  this 
case  and  dismissed  the  appeal.  The  only  question  therefore  pre- 
sented by  the  record  is  whether  this  case  is  a  chancery  case  and  ap- 
pealable to  the  court  of  appeals. 

In  discussing  the  question  by  which  the  extent  of  equity  juris- 
diction is  to  be  tested  and  practically  determined,  it  is  stated  in  1 
Pomeroy's  Equity  Jurisprudence  (3  ed.),  Section  62,  that  "The  ques- 
tion is  *  *  *  whether  the  circumstances  and  relations  pre- 
sented by  the  particular  case  are  fairly  embraced  within  any  of  the 
settled  principles  and  heads  of  jurisdiction  which  are  generally 
acknowledged  as  constituting  the  department  of  equity."  It  is 
further  said  that  one  of  the  results  which  follows  is  that  "a  court 
of  equity  will  not,  unless  perhaps  in  some  very  exceptional  case, 
assume  jurisdiction  over  a  controversy  the  facts  of  which  do  not 
bring  it  within  general  principle  or  acknowledged  head  of  the 
equitable  jurisprudence." 

In  applying  the  test  suggested  we  are  admonished  to  ascertain, 
examine  and  consider  "the  circumstances  and  relations  presented" 
by  this  case,  and  the  case  made  in  the  petition,  as  well  as  the  pray- 
er, must  be  looked  to  in  determining  the  character  of  the  action. 
Reed's  Admr.  v.  Reed  et  al.,  25  Ohio  St.,  422. 

It  is  to  be  observed  that  the  substance  of  the  plaintiff's  peti- 
tion is  that  the  plaintiff  had  conveyed  to  the  defendant  a  residence 
property ;  that  the  building  was  not  completed ;  that  the  defendant 
agreed,  in  consideration  of  payment  to  him  of  a  stipulated  sujn  of 
money  by  the  plaintiff,  to  relieve  the  plaintiff  of  its  obligation  to 
complete  the  building  according  to  the  plans,  specifications  and  sur- 
vey therefor,  and  to  pay  and  discharge  all  claims  for  material  and 
labor  necessary  to  so  complete  said  building;  that  plaintiff  paid 
the  defendant  said  sum  of  money;  that  the  defendant  failed  to 
keep  his  contract,  and  by  reason  of  his  failure,  the  plaintiff  became 
liable  for  the  payment  of  certain  claims,  the  extent  of  which  it 
was  not  definitely  informed  and  therefore  cannot  state.  Plaintiffs 
petition  contains  averments  as  to  the  failure  of  the  defendant  to 
account  and  of  the  refusal  on  demand  to  render  an  accounting  to 
the  plaintiff,  and  the  other  similar  averments ;  but  an  action  for  the 
recovery  of  money  as  a  debt  or  as  damages  is  essentially  an  action 
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at  law  and  cannot  be  converted  into  a  suit  in  equity  by  the  mere 
use  of  words  and  phrases  usually  found  only  in  pleadings  in  equit- 
able actions,  no  matter  how  often  repeated  nor  the  extent  of  varia- 
tion of  such  allegations.  The  essential  and  material  averments  of 
the  petition  will  be  scrutinized,  and  the  pleading,  stripped  of  all 
surplus  and  immaterial  statements,  examined  to  ascertain  the  es- 
sential character  of  the  action.  No  facts  are  alleged  which  would 
entitle  the  plaintiff  to  the  equitable  action  of  accounting.  It  may 
be  said  here  as  truly  as  in  the  case  of  Wilson  Improvement  Co. 
v.  Malone,  78  Ohio  St.,  232,  that  the  relations  which  would  author- 
ize a  court  of  equity  to  require  such  an  accounting  do  not  exist 
and  that  either  party  believing  the  other  to  be  indebted  to  him 
might  have  recourse  to  an  action  at  law  for  the  recovery  of  the 
amount  thereof.  The  plaintiff  has  not  proceeded  upon  the  theory 
that  the  arrangement  between  it  and  the  defendant  constituted  a 
trust,  and  does  not  seek  to  have  any  trust  performed  or  executed; 
nor  is  this  a  case  in  which  judgment  for  money  can  only  follow 
as  a  result  of  a  previous  award  of  equitable  relief.  The  relief  which 
plaintiff  does  seek  is  reimbursement,  and  it  asks  that  the  amount 
found  due  be  entered  as  a  judgment.  True,  plaintiff  avers  that  it 
does  not  know  the  extent  of  the  claims  which  defendant  has  failed 
to  pay  and  therefore  cannot  state  in  its  pleading  the  amount  of  its 
damage ;  but  now  that  adequate  means  of  obtaining  discovery  from 
parties  to  actions  at  law  are  afforded  by  our  statute,  suits  for  dis- 
covery, as  previously  prosecuted  in  equity,  are  no  longer  necessary ; 
and  it  is  elementary  that  where  an  adequate  remedy  is  afforded  at 
law  equity  may  not  be  resorted  to.  (Chapman  v.  Lee,  45  Ohio  St, 
356.)  The  only  equitable  relief  prayed  for  in  this  action  is  that 
of  injunction,  and  that  does  not  appear  to  have  been  urged.  Even 
if  it- were,  it  was  merely  ancillary  and  incidental  and  cannot  serve 
to  change  the  nature  of  an  action  from  one  at  law  to  a  suit  in  chan- 
cery. The  allegations  of  the  cross-petitions  of  the  material  and  sup- 
ply companies  were  not  put  in  issue  by  a  reply,  and  were  thereby 
confessed  to  be  true,  and  were  allowed,  apparently  as  a  matter  of 
course,  and,  hence,  an  appeal  from  the  relief  granted  thereon  would 
lie  in  behalf  of  the  plaintiff  even  if  it  were  otherwise  available. 
It  follows  that  the  action  of  the  court  of  appeals  in  dismissing 
the  appeal  was  right  and  its  judgment  is  therefore  affirmed. 

Judgment  Affirmed. 

Nichols,  C.  J.  Wanamaker,  Newman,  Jones,  Johnson  and  Dona- 
hue, JJ.,  concur. 
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SUPREME  COURT  OF  OHIO, 

Tuesday,  March  25,  1919. 

MOTION  DOCKET. 

9»70.     C.  P.  Gress  et  al.  v.  The  Vil- 
lage   of  Ft.  Loramie.     Motion  for  an 

Of    ^     ^TeCtinS    the    0OUrt    °f    ■W* 

or  Shelby  county  to  certify  its  record. 
°n    rehearing.     Motion  allowed. 

10051.    Edith  P.  Forcheimer  v    Ed- 

w^  tfT"  ^  C°Urt  °f  appeals 
Zf *n  <\.  Angelas.  Motion  for  an 
or  Hamilton  county  to  certify  its  rec- 
ord.     Overruled. 

10069.  Mary  L.  Martin  et  al.  v.  The 
City   of  Columbus.     Motion  for  an  or- 
der  directing  the  court  of  appeals  of 
FYanklin  county  to  certify  its  record 
Sustained. 

10070.  John  E.  Bruner  y.  Don, 
Bruner.  Motion  for  an  order  directing 
the  court  of  appeals  of  Hamilton 
county    to   certify  its   record.     "££ 

10071.  Charles  Aumiller  v.  John  C 
Craner  et  al.    Motion  for  an  order  di- 
recting  the  court  of  appeals  of  Craw, 
for^county  to  certify  its  record.  OveT- 

10072.  Jacob  Holmes  vs  G*nr*« 
Snyder.  Motion  for  an  orde7  dir^tifg 
the    court    of    appeals     of    CratS 

2  to  certlfy  its  ™£  TE 

an  order  directing  ^J™** 
Peals  of  Lucas  county  to  certifv  T 
record.    Oyerruled.  erUfy  ite 
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10075.  The  Hocking  Valley  Ry.  Co 
v.  The  New  Pittsburgh  Coal  Co.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Franklin  county  to  cer- 
tify its  record.    Overruled. 

10076.  Joseph  Kinch  et  al.  v.  Wm. 
H.  Chapman,  Admr.,  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

10077.  Russell  B.  Shriver,  Exr.,  v 
Katie  Keisel.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Seneca 
county  to  certify  its  record.  Over- 
ruled. 

10078.  Fidelity  &  Deposit  Com- 
pany  of  Maryland  v.  H.  P.  Wolfe  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Franklin  county  to 
certify  its  record.    Sustained. 

10079.  The  Industrial  Commission 
of  Ohio  v.  Charles  W.  Collins.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Seneca  county  to  certify 
its  record.    Overruled. 

10082.  Porter  H.  V.  Taylor  v.  Ed- 
ward Bushnell,  Exr.,  etc.,  et  al.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Cuyahoga  county  to  cer- 
tify its  record.    Overruled. 

GENERAL   DOCKET. 

15917.  The  B.  &  O.  S.  W.  R.  R.  Co. 
v.  Joseph  F.  Bailey.  HAMILTON. 
Judgment  affirmed. 

16172.  State  of  Ohio  ex  rel.  Charles 
Balli  v.  George  P.  Carrel,  auditor. 
HAMILTON.     Judgment  affirmed. 

16169.  Walter  R.  Culbertson  v.  The 
State  of  Ohio  ex  rel.  Cyrus  W.  Brad- 
»haw.  MUSKINGUM.  Dismissed  for 
want  of  preparation. 
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Bills  Introduced  In  House 

H.  B.  No.  412— Mr.  Helfrich.  To 
regulate  the  licensing  and  registering 
of  all  attendants  for  the  sick  who  are 
not  registered  nurses. 

H.  B.  No.  413— Mr.  Backowski.  To 
prohibit  the  prescribing,  selling,  bar- 
tering, giving  or  administering  of  cer- 
tain narcotic  drugs  to  persons  addict- 
ed to  their  use,  and  providing  a  meth- 
od for  the  registration  of  such  users. 

H.  B.  No.  414— Mr.  Morris.  To 
amend  the  General  Code,  relating  to 
the  jurisdiction  of  courts  of  insolv- 
ency in  assessments. 

H.  B.  No.  415 — Mr.  Scott.  Relating* 
to  assessments  of  lots  for  improve- 
ments, and  provides  for  protest  and 
enjoining  of  collection  by  property 
owner. 

H.  B.  No.  416^-Mr.  Carpenter.  To 
amend  the  General  Code,  relative  to 
the  maximum  compensation  to  be  paid 
from  the  state  insurance  fund  in  case 
of  injury  of  employe  resulting  in 
death,  changes  same  from  $5,000  to 
$6,000. 

H.  B.  No.  417 — Mr.  Carpenter.  To 
amend  the  General  Code,  relative  to 
the  division  of  the  graveled  and  unim- 
proved public  roads  of  a  township  in- 
to road  districts  for  dragging  pur- 
poses. 

H.  B.  No.  418— Mr.  Evans.  To 
amend  the  General  Code,  relating  to 
the  regulation  of  the  price  of  electric 
light,  electric  power,  gas,  water,  tele- 
phone service,  hot  water  heating  serv- 
ice and  any  other  public  utility  serv- 
ice, by  the  council  of  a  municipality. 

H.  B.  No.  419— Mr.  McFarland.  Pro- 
viding certain  regulations  with  re- 
spect to  the  sale  of  feed  stuffs,  and 
control  of  same  by  secretary  of  agri- 
culture. 

H.  B.  No,  420 — Mr.  Chester.  To  au- 
thorize the  superintendent  of  public 
works  to  lease,  subject  to  the  approval 
of  the  governor  and  attorney  general, 
certain  state  lands  in  the  city  of  De- 
fiance, Ohio,  to  the  owners  of  existing 
leases  thereon. 

H.  B.  No.  421— Mr.  Silver.  To  au- 
thorize the  board  of  education  of    a 


rural  school  district  to  establish,  main- 
tain and  control  buildings  for  resi- 
dence purposes  for  the  teachers,  prin- 
cipals and  superintendent  of  said  dis- 
trict and  to  provide  funds  therefor. 

H.  B.  No.  422 — Mr.  Jones,  of  Trum- 
bull. To  establish  a  municipal  court 
for  the  city  of  Warren,  Trumbull 
county,  Ohio,  and  fixing  the  jurisdic- 
tion thereof. 

H.  B.  No.  423— Mr.  Benner.  To 
amend  the  General  Code,  relative  to 
registered  pure  bred  bulls,  and  pro- 
viding that  owner  of  same  have  lien 
on  offspring. 

H.  B.  No.  424 — Mr.  Dunspaugh.  To 
amend  the  General  Code  relating  to 
workmen's  compensation,  by  making 
provisions  cover  all  employers. 

H.  B.  No.  425— Mr.  Dmery.  Rela- 
tive to  recording  discharge  papers  of 
soldiers,  sailors  or  marines,  and  dis- 
pensing with  fee. 

H.  B.  No.  426 — Mr.  Luchsinger.  To 
amend  the  General  Code,  providing  for 
the  manufacture  and  sale  of  con- 
densed and  evaporated  milk,  and  al- 
lowing use  of  vegetable  oils. 

H.  B.  No.  427— Mr.  Kay.  To  amend 
the  General  Code,  relating  to  the 
branding  and  labeling  of  mattresses, 
pillows,  cushions  and  pads,  and  to 
provide  against  the  use  of  unsanitary 
or  unhealthy  materials  in  the  manu- 
facture of  mattresses,  pillows,  cush- 
ions and  pads. 

H.  B.  No.  428— Mr.  Comings.  To 
authorize  and  empower  the  township 
trustees  of  the  township  of  LaGrange, 
Lorain  county,  Ohio,  to  use  certain 
funds  for  road  improvement  in  said 
township. 

H.  B.  No.  429— Mr.  Wise.  To  pro- 
vide satisfactory  and  complete  long 
distance  telephone  facilities  and  serv- 
ice to  the  citizens  of  the  state. 

H.  B.  No.  430 — Mr.  Thompson.  To 
amend  the  General  Code,  relative  to 
nomination  of  candidates  by  petition, 
and  number  of  signers  required. 

H.  B.  No.  431— Mr.  Hoover.  Rela- 
tive to  the  destruction  of  weeds  on 
farm  lands  by  township  trustees  and 
placing  cost  on  tax  duplicate. 
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H.  B.  No.  432— Mr.  Bishop.  Author- 
izing the  erection  of  county  correc- 
tional homes,  to  take  care  of  delin- 
quents before  being  sent  to  Delaware 
or  Lancaster  Homes. 

H.  B.  No.  433— Mr.  Banker.  To 
amend  the  General  Code,  relative  to 
the  duties  of  Juror  commissioners,  and 
providing  method  of  selecting  names. 

H.  B.  No.  434— Mr.  Wildermuth.  To 
amend  the  General  Code,  providing 
for  the  taxation  of  the  shares  of  the 
stockholders  and  property  of  building 
and  loan  associations  and  savings  as- 
sociations. 

H.  B.  No.  435 — Mr.  Jones  (of  Trum- 
bull. To  amend  the  General  Code, 
relative  to  'bond  issues  for  specific 
purpose  by  municipalities,  and  author- 
izes  purchase   of  street   sprinklers. 

H.  B.  No.  436 — Mr.  Graham,  of  Mus- 
kingum. To  amend  the  General  Code, 
relative  to  compensation  of  members 
and  clerks  of  the  deputy  state  super- 
visors of  elections. 

H.  B.  No.  437 — Mr.  Jones,  of  Ham- 
ilton. To  amend  the  General  Code,  to 
increase  the  salary  of  the  public  util- 
ity commissioners  to  $6,000. 

H.  B.  No.  438 — Mr.  Federman.  Mak- 
ing emergency  appropriations  to 
maintain  free  employment  bureaus  till 
end  of  fiscal  year. 


Bills  Passed  in  House 

H.  B.  No.  18&— Mr.  Gordon.  County 
normal  schools. 

H.  B.  No.  72— Mr.  Cable.  Election 
of  county  boards  of  education. 

H.  B.  No.  438— Mr.  Federman.  Free 
employment  bureaus. 

H.  B.  No.  229— Mr.  Graham  of  Mus- 
kingum.   County  officers. 


Defeated  in   House 

H.   B.   No.   297— Mr.   Lonz. 
telephone  associations. 


Mutual 


Bills  Reported  Out  by  Committees  and 
up  for  Passage  in  the  House 

Am.  S.  B.  No.  61 — Mr.  Archer.  To 
make  Lincoln's  birthday  a  legal  holi- 
day. 

Am.  H.  B.  No.  38 — Mr.  Kay.  Charges 
for  water  service  by  municipalities. 

Am.  H.  B.  No.  294— Mr.  Crabbe.  Re- 
lating to  fees  and  costs. 

Sub.  H.  B.  No.  118— Mr.  Gordon  of 
Brown.  Public  garages  and  oil-filling 
stations. 

H.  B.  No.  309— Mr.  Billingslea— To 
pay  debt  to  private  party. 


H.  B.  No.  310 — Mr.  Blauser.  Pur- 
chase gas  without  advertisement  or 
competition  bidding. 

Am.  H.  B.  No.  161 — Mr.  Lentz.  Con- 
veyances of  propery. 

H.  B.  No.  296 — Mr.  Lonz.  Markers 
at  graves  of  persons  buried  at  publio 
expense. 

Am.  H.  B.  144— Mr.  Crabbe.  Maxi- 
mum compensation  for  township  treas- 
urers. 

H.  B.  No.  319— Mr.  Swerdersky. 
Hunting  on  public  lands. 

H.  B.  No.  151— Mr.  Backowski.  Con- 
ditional sales. 

Am.  H.  B.  No.  299— Mr.  Jones  of 
Trumbull.  Legal  counsel. 

Am.  H.  B.  No.  280— Mr.  Evans.  Wat- 
er supply  and  waterworks  systems. 

.H.  B.  No.  311— Mr.  Bing.  Examina- 
tion of  a  pharmacist. 

Am.  H.  B.  No.  281 — Mr.  Evans. 
County  sewer  districts. 

H.  B.  No.  314— Mr.  Helfrich.  Regis- 
tration of  births  and  deaths. 

H.  B.  No.  168— Mr.  Miller  of  Stark. 
Active  and  inactive  depositories. 

Sub.  H.  B.  No.  305 — Mr.  Chester. 
County  hospital b. 

Am.  H.  B.  No.  257— Mr.  Bryson. 
Home  demonstrations  agents. 

H.  B.  No.  323— Mr.  Miller  of  Stark. 
To  construct  transmission  line  across 
state  property. 

Am.  S.  B.  No.  89— Mr.  Parrett.  Re- 
ports of  express,  telegraph  and  tele- 
phone companies  to  tax  commission. 

S.  B.  No.  84 — Mr.  Agnew.  Taxation 
of  personal  property. 

Am.  H.  B.  No.  262— Mr.  Hughes. 
Over-payment  of  taxes. 

H.  B.  No.  20— Mr.  Hughes.  Ex- 
penses of  judges. 

Sub.  H.  B.  No.  73— Mr.  Wenner.  Em- 
ployment of  teachers. 


Committee  Reference  of  Bills  Intro- 
duced In  the  House 

H.  B.  No.  405— Mr.  Dildine.  To  the 
committee  on  fish  culture  and  game. 

H.  B.  No.  406 — Mr.  Freeman.  To  the 
committee  on  common  schools. 

H.  B.  No.  407 — Mr.  Freeman.  To  the 
committee  on  common  schools. 

H.  B.  No.  408— Mr.  Kreider.  To  the 
committee  on  common  schools. 

H.  B.  No.  409— Mr.  Spidel  (by  re- 
quest.)    To  the  committee  on  cities. 

H.  B.  No.  410— Mr.  Chester.  To  the 
committee  on  agriculture. 

H.  B.  411— Mr.  Wiest  (by  request.) 
To  the  committee  on  appropriations 
and  finance. 
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H.  B.  No.  412— Mr.  Helfrich.  To  the 
committee  on  public  health. 

H.  B.  No.  413— Mr.  Backowski.  To 
the  committe  on  public  health. 

H.  B.  No.  414— Mr.  Morris.  To  the 
committee  on  cities. 

H.  B.  No.  415— Mr.  Scott.  To  the 
committee  on  cities. 

H.  B.  No.  416 — Mr.  Carpenter.  To 
the  committee  on  labor. 

H.  B.  No.  417 — Mr.  Carpenter.  To 
the  committee  on  public  highways. 

H.  B.  No.  418 — Mr.  Evans.  To  the 
committee  on  public  utilities. 

H.  B.  No.  419— Mr.  McFarland  (by 
request).  To  the  committee  on  agri- 
culture. 

H.  B.  No.  420— Mr.  Chester.  To  the 
committee  on  public  waterways. 

H.  B.  No.  421— Mr.  Silver.  To  the 
committee  on  County  ^ffairs. 

H.  B.  No.  422— Mr.  Jones  of  Trum- 
bull. To  the  committees  on  codes, 
courts  and  procedure. 

H.  B.  No.  423— Mr.  Benner.  To  the 
committee  on  agriculture. 

H.  B.  No.  424 — Mr.  Dunspaugh.  To 
the  committee  on  labor. 

H.  B.  No.  425— Mr.  Emery.  To  the 
committee  on  soldiers'  and  Sailors' 
Orphans'  Home. 

H.  B.  No.  426 — Mr.  Luchsinger.  To 
the  committee  on  dairy  and  food  prod- 
ucts. 

H.  B.  No.  427— Mr.  Kay.  To  the  com- 
mittee on  public  health. 

H.  B.  No.  428— Mr.  Comings.  To  the 
committee  on  county  affairs. 

H.  B.  No.  429— Mr.  Wise.  To  the 
committee  on  public  utilties. 

H.  B.  No.  430 — Mr.  Thompson  (by 
request.)  To  the  committee  on  privi- 
leges and  elections. 

H.  B.  No.  431— Mr.  Hoover.  To  the 
committee  on  agriculture. 

H.  B.  No.  432— Mr.  Bishop.  To  the 
committee  on  county  affairs. 

H.  B.  No.  433— Mr.  Banker.  To  the 
committee  on  judiciary. 

H.  B.  No.  434— Mr.  Wildermuth.  To 
the  joint  committee  on  taxation. 

H.  B.  No.  435 — Mr.  Jones  of  Trum- 
bull. To  the  committee  on  county  af- 
fairs. 

H.  B.  No.  436— Mr.  Graham  of  Mus- 
kingum. To  the  commitee  on  county 
affairs. 

H.  B.  No.  437— Mr.  Jones  of  Hamil- 
ton. To  the  committee  on  public  utili- 
ties. 


H.  B.  No.  438— Mr.  Federman.  Not 
referred. 

H.  B.  No.  439 — Mr.  Wise.  To  the  com- 
mittee on  codes,  court  and  procedure. 


Bills   Introduced   in  Senate 

S.  B.  No.  128— Mr.  Miller.  To 
amend  the  General  Code,  relative  to 
trial  of  cases  in  the  municipal  court 
of  Zanesvllle. 

S.  B.  No.  129— Mr.  O'Brien.  To  de- 
fine and  prohibit  unlawful  metallic 
commodity  sales  and  providing  penal- 
ties. 

S.  B.  No.  130— Mr.  O'Brien.  To 
prevent  the  frequent  tearing  up  and 
obstruction  of  streets  and  to  author- 
ize municipalities  to  repair  tracks  of 
street  railway  companies  and  assess 
cost  thereof  against  such  companies 


Bills  Passed   In  Senate 

S.  B.  No.  72— Mr.  Parett.  Tax 
blanks. 

H.  B.  No.  17— Mr.  Comings.  City 
safety  and  service  departments. 

H.  B.  No.  130— Mr.  Robins.  Public 
watering  places. 

H.  B.  No.  79— Mr.  Brach.  Toledo 
municipal  court. 

S.  B.  No.  61 — Mr.  Archer.  Lincoln's 
birthday. 

H.  B.  No.  170 — Mr.  Cochran.  Me- 
morial buildings. 

H.  B.  No.  246 — Mr.  Robins.  Depend- 
ent children. 

S.  B.  No.  11— Mr.  Miller.  Canal 
lands. 

H.  B.  No.  164— Mr.  Chester.  State 
parks. 

S.  B.  No.  52— Mr.  Lloyd.    Securities. 

H.  B?  No.  206^-Mr.  Banker.  Con- 
stables. 

H.  B.  No.  214 — Mr.  Donahay.  Reg- 
istered nurses. 

S.  B.  No.  14 — Mr.  Sparks.  Hotel  in- 
spection. 

H.  B.  No.  438 — Mr.  Federman.  Free 
employment  bureaus. 

H.  B.  No.  158 — Mr.»  Comings.  Crip- 
pled children. 

H.  B.  No.  240— Mr.  Matthews.  Op- 
tometry. 

S.  B.  No.  112— Mr.  Kryder.  Town- 
ship memorial  buildings. 

S.  B.  No.  113 — Mr.  Bellow.  Execu- 
tors of  wills. 

S.  B.  No.  115— Mr.  Bellow.  Guard- 
ians. 
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Bills  Reported  Out  by  Committees  and 
Up  for  Passage  In  Senate 

Am.  H.  B.  No.  27— Mr.  King.  Coal 
mines. 

Am.  H.  B.  No.  178— Mr.  Federman. 
Canal  leases. 

Am.  S.  B.  No.  34— Mr.  Miller.  Mu- 
nicipal depoBitqries. 

S.  B.  No.  49— Mr.  Parrett.  Water 
works  property. 

Am.  S.  B.  No.  80 — Mr.  Lloyd.  Indus- 
trial schools. 

S.  B.  No.  81 — Mr.  Lloyd.  Insane 
convicts. 

Am.  S.  B.  No.  88— Mr.  Lloyd.  Mu- 
nicipal code. 

S.  B.  No.  11$— Mr.  Berry.  Lima 
State  Hospital. 

S.  B.  No.  121 — Mr.  Berry.  Depart- 
ment of  Health. 

S.  B.  No.  122— Mr.  Stone.  Storage 
of  explosives. 

Am.  S.  B.  No.  24 — Mr.  Lloyd.  Con- 
cealed weapons. 

Sub.  H.  B.  No.  5 — Mr.  Hooley.  Flags 
on  schools. 

H.  B.  No.  47— Mr.  Gordon.  Shanty 
boats. 

Sub.  H.  B.  No.  65 — Mr.  Comings. 
Charitable  purposes. 

H.  B.  No.  93— Mr.  Bing.  County 
school  examiners. 


Committee  Reference  of  Bills  Intro- 
duced in  the  Senate 

S.  B.  No.  126— Mr.  Ritter.  To  conv 
mittee  on  military  affairs. 

S.  B.  No.  127— Mr.  Ritter.  To  com- 
mittee on  cities.  • 

S.  B.  No.  128— Mr.  Miller.  To  com- 
mittee on  judiciary. 


S.  B.  No.  129— Mr.  O'Brien.  To  com- 
mittee on  manufacturers  and  com- 
merce. 

S.  B.  No.  130.  Mr.  O'Brien.  To  com- 
mittee on  cities. 


House  Bills  in  the  Senate  and  Their 
Committee  Reference 

Sub.  H.  B.  No.  5 — Mr.  Hooley.  To 
committee  on  common  schools. 

H.  B.  No.  243— Mr.  Kay.  To  commit- 
tee on  county  affairs. 

Am.  H.  B.  No.  254— Mr.  Oreve.  To 
committee  on  judiciary. 

Sub.  H.  B.  No.  99 — Mr.  Stokes.]  To 
committee  on  agriculture. 

H.  B.  No.  292— Mr.  Pugh.  To  com- 
mittee on  judiciary. 

Am.  H.  B.  No.  261 — Mr.  Graham  of 
Licking.  To  committee  on  judiciary. 

Am.  H.  B.  No.  290— Mr.  Moyer.  To 
committee  on  county  affairs. 

H.  B.  No.  295 — Mr.  Fouts.  To  com- 
mittee on  judiciary. 

Am.  H.  B.  No.  150— Mr..  Kay.  To 
committee  on  county  affairs. 


Senate  Bills  in  the  House  and  Their 
Committee  Reference 

S.  B.  No.  52— Mr.  Lloyd.  To  the 
committee  on  banks  and  banking. 

S.  B.  No.  Ill— Mr.  Miller.  To  the 
committee  on  public  highways. 

Am.  S.  B.  No.  109 — Mr.  Davis.  To 
the  committe  on  judiciary. 

S.  B.  No.  96-iMr.  Beebe.  To  the  com- 
mittee on  codes,  courts  and  procedure. 

Am.  S.  B.  No.  97 — Mr.  Latham.  To 
the  committee  on  fish  culture  and 
game. 


SECRETARY  OF 


NEW    INCORPORATIONS 

O.  K.  Baking  Co.,  Youngs  town,  $5,- 
000.  Emil  M.  Weiss,  Joseph  Fried- 
man, Hollie  E.  Crosshans,  Charles  E. 
Nadler,  Theodore  A.  Johnson. 

Ohio  Export  and  Trading  Co.,  Cleve- 
land, $100,000.  E.  M.  Bell,  A.  J. 
Halle,  R.  E.  Stein,  B.  R.  Kohn,  P. 
Schulman. 

Patterson  Form  Construction  Co., 
Cleveland,  $2,000.  Olin  A.  Patterson, 
Jacob  Brugge,  Morris  M.  Chaney,  Ray 
S.  Ferguson,  George  R.  Stran. 

Pearless  Coal  Co.,  New  Philadel- 
phia, $15,000.  Sara  Schaefer,  Ernest 
Wilkinson,  Ben  Newton,  Thomas  Wil- 
kinson, W.  W.  Wilkinson. 

Robert  E.  Morlock  Plumbing  Co., 
Cleveland,  $10,000.  Robert  E.  Mor- 
lock, Charles  H.  Thomas,  C.  A.  Mor- 
lock, A.  B.  Cozens,  F.  M.  Thomas. 

Stowe  Supply  Co.,  Akron,  $10,000. 
Wm.  H.  Stone,  A.  F.  O'Neil,  M.  C. 
Stowe,  Hugh  McGarry,  Mary  E.  Mc- 
Oarry. 

Union  Candy  Co.,  Cincinnati,  $250,- 
000.    Frank  D.  Brown,  D.  T.  Igou,  Geo 
E.   Smith,   Paul   A.   Staley,   Frank  L 
Pfaff. 

Holan  Metal  Products  Co.,  Cleve 
land,  $50,000.  James  Holan,  H.  D 
Brainard,  Frank  J.  Jirka,  J.  P.  Kalina 
Wm.  H.  Hacker,  P.  V.  Kalina. 

Leach-Johnson   Co.,      Bedford,    $10, 
000,    R.  L.  Leach,  Eva  M.  Leach,  D.  B. 
Johnson,  Florence  E.  Johnson,  Helene 
Kaage.     (General  merchandise.) 

People's  Co-operative  Merchandising 
Co.,  Bedford,  $10,000.  Frank  Monday, 
J.  A.  Vincent,  Gaetaus  Venditti,  Mich- 
el e  Guadagno,  Charles  M.  Vincent. 

West  Sales  Equity  Exchange  Co., 
West  Salem,  $35,000.  J.  H.  Wiley,  W. 
H.  Worst,  A.  J.  Ruse,  Clayton  Good, 
G.  V.  Kline.  J.  A.  Dinsmore. 

K-L  Service  Co.,  Cincinnati,  $10,000. 
T.  M.  Craig,  B.  M.  Buehl,  M.  U  Loos, 
Jos.  H.  Mesch,  John  Holmes. 

Macksburg  Coal  co.,  Dover,  $100,- 
000.  L.  B.  Page,  Jos.  Jenkins,  W.  H. 
Scheu,  John  Ree.s,  Charles  A.  Graber. 

Schwarz  &  Schwarz,  Cleveland, 
Cleveland,  $20,000.  J.  M.  Schwarz, 
Jos.  Hirshstein,  S.  W.  Goldman,  J.  L. 
Goldman,  Michael  Schwarz,  Leo  Tu- 
teur.     (Castings,  foundry.) 


Modern  Cartage  Co.,  Cleveland,  $10,- 
000.  B.  J.  Klein,  B.  H.  Schwartz,  Ber- 
nard J.  Smolin,  H.  A.  Rocker,  J.  Gold- 
man. 

Stearns  Akron  Co.,  Akron,  $10,000. 
F.  J.  Stebick,  R.  W.  Bright  man,  F.  J. 
Campbell,  L.  M.  Sponsler,  P.  D.  Metz- 
ger. 

Prospect  Apartments  Co.,  Cleve- 
land, $10,000.  F.  N.  Riley,  Mai  vine 
Stotter,  Leona  F.  Otter,  R.  J.  Schan- 
farber,  A.  M.  Nell. 

Glenside  Mortgage  Co.,  Cleveland. 
$10,000.  J.  Frank  Pease,  Robert  F. 
Bingham,  Wm.  F.  West,  David  A.  Gas- 
kill,  Carl  V.  Waygandt. 

City  Electric  Co.,  Akron,  $2,000.  F. 
D.  Locke,  C.  R.  Madlene,  C.  H.  Gal- 
way,  F.  C.  Manchester,  W.  A.  Bennet 

Schmeller-Franz  Construction  Co., 
Cleveland,  $50,000.  John  A.  Elden, 
John  L.  Schmeller,  Jr.,  Louis  A. 
Franz,  D.  K.  Henderson,  Howard  F. 
Burns. 

Akron  Construction  Co.,  Akron,  $10,- 
000.  Charles  Marlot,  William  F.  Bal- 
thes,  Frances  S.  Massinec,  Nicholas 
Marlot,  Gennaro  Forte. 

Rubber  Securities  Co.,  Cleveland. 
$10,000.  John  A.  Elden,  D.  K.  Hender- 
son, Wm.  I.  Creese,  W.  C.  Owen,  Al- 
berta J.  Harstine. 

Northern  Ohio,  Hydro-Electric  Co., 
Cleveland,  $300,000.  George  R.  Mc- 
Kay, Raymond  B.  Oliver.  H.  D.  Kun- 
kle,  Ralph  T.  Agler,  H.  H.  Timby. 

Wooster  Storage  Battery  Co.,  Woos- 
ter,  $10,000.  W.  J.  Patterson,  Fred  H. 
Reed,  Frank  W.  Savatsky,  F.  H.  Crow. 

3  Per  Cent  Loan  Co-operative  As- 
sociation, Cleveland,  $500,000.  Tom 
Clifford,  J.  J.  Fried,  B.  C.  Bany&rd. 
Robert  Burgstaller,  Louis  W.  Gold- 
berg. 

J.  J.  Munsell  Co.,  Columbus,  $100,- 
000.  J.  J.  Munsell,  Emma  M.  Munsell 
L.  C.  Ridge,  Eugene  Morgan,  Hobart 
Munsell.  (Dealing  in  Delco-Light 
products.) 

Safe  Cabinet  Co.,  Marietta,  $1,600,- 
000  to  $2,000,000.     (Preferred.) 

Milford  Hardware  Co.,  Milford,  Cler- 
mont County,  $30,000.  Harry  C.  Mil- 
ler, Edward  Blythe  Jones,  Frank  L 
Rey,  Camille  R.  Jones,  Edna  Rey. 
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Shaw-Hayden  Amusement  Co. 
Cleveland,  $75,000.  J.  F.  Brace,  Chas. 
A.  Hyde,  Marie  McMahon,  T.  N.  Cor- 
lette,  L.  K.  LeRoy. 

Ohio  Sheep  and  Wool  Growers'  As- 
sociation Co.,  Columbus,  $10,000.  Geo. 
M.  Wilber,  W.  F.  Hale,  S.  M.  Cleaves, 
Ben  C.  Watson,  L.  B.  Palmer. 

American  Co-operative  Grocery  Co., 
Cincinnati,  $5,000.  Calvin  Phelps, 
Abe  Williams,  E.  W.  Austin,  L.  J. 
Williams,  Henry  White. 

Laubis  Stone  Co.,  Hepburn,  $10,000. 
Frank  J.  Laubis,  Leslie  H.  Ramge, 
Charles  W.  Taylor,  Oarl  L.  Wolf,  Earl 
W.  Laubis. 

Dietz  &  Clock  Manufacturing  Co., 
Cleveland,  $60,000.  M.  T.  Clock,  J.  O. 
Dietz,  Robert  E.  Dietz,  Theo.  O.  Dietz, 
Harry  T.  Krause. 

Marleau-Bucklen-Schoen  Co.,  Tole- 
do, $100,000.  Antime  J.  Marleau,  Geo. 
L.  Bucklen,  Edward  C.  Schoen,  Otto 
L.  Hankison,  Clyde  L.  Deeds.  (Food 
products.) 

National  Trading  Co.,  Cleveland 
$100,000.  C.  H.  Gale,  William  L.  Da 
vld,  Thomas  H.  Jones,  R.  C.  Hyatt 
Frank  H.  Ginn. 

St.  Johns'  Co-operative  Co.,  St 
Johns,  $25,000.  John  C.  Fisher,  Jos 
W.  Veit,  Ira  L.  Price,  S.  H.  Manning 
Charles  W.   Bush. 

Steuben ville  Nut  and  Washer  Co. 
Mingo  Junction,  $25,000.  C.  S.  Lan 
man,  A.  R.  McAndrew,  E.  K.  Siebold 
F.  E.  Petry,  Charles  B.  Lanman. 

Cambridge  Milling  Co.,  Cambridge 
$20,000.  J.  E.  Covert,  H.  E.  Gallagly 
T.  M.  McFadden,  W.  H.  Hoffman,  J 
TV.  Campbell. 

Building  Securities  Co.,  Cleveland 
$50,000.  R.  L.  Queisser,  George  A 
Frieble,  George  J.  Paul,  E.  H.  Fish 
man,  Mark  A.  Copeland. 

Chace-Wright  Co.,  Cincinnati,  $10, 
000.  Ernest  M.  Chace,  George  F 
Wright,  Frank  G.  Brown,  Clarence  E 
Boyer,  Holden  I.  Crane.  (Industrial 
engineering.) 

Elizabethan  Candy  Co.,  Oberlin, 
$25,000.  T.  S.  Davidson,  G.  B.  Sherer, 
F.  A.  Sherer,  C.  R.  Summers,  F.  A. 
Sherer,  Jr. 

Guaranty  Deelopment  Co.,  Akron, 
$100,000.  Edw.  C.  Marty,  R.  E.  Raines, 

C.  W.  McLaughlin,  Lee  D.  Schroy,  B. 

D.  Etz. 

Hyklas  Dress  Co.,  Cleveland,  $10,- 
000.  George  Q.  Keeley,  A.  M.  Kelley, 
C.  A.  Byrne,  P.  M.  Gerlach,  M.  Bern- 
hardt. 


Komstohk  Candy  Co.,  Columbus, 
$5,000.  T.  H.  Komstohk,  H.  K.  Miller, 
E.  E.  Evans,  C.  C.  Hollenback,  E.  Ro- 
mosier. 

National  Corporation  Securities  Co., 
Cleveland,  $25,000.  R.  M.  Claire,  Lee 
E.  Butler.  M.  S.'Hyman,  F.  C.  Hart- 
man,  A.  E.  Kucera. 

Ohio  Fruit  Drink  Co.,  Lima,  $10,000. 
E.  W.  Smith,  R.  R.  Stallsmith,  H.  L. 
Breckenridge,  E.  C.  Hefner,  Alice  L 
Hefner. 

Ohio  City     Bronze     Co.,  Cleveland, 
$20,000.     W.    H.   DuRoss,   Wm.    Strie- 
gel,  Arthur     Wathey,     George  Kloss 
Michael  L.  Friedel. 

Protex  Manufacturing  Co.,  Cincin- 
nati, $10,000.  Harry  D.  Siegel,  Jacob 
Rouda,  Maurice  Siegel,  Philip  Siegel, 
John  Korkes.  (Manufacturing  cloth- 
ing specialties.  ) 

Schnittger  Drug  Co.,  Cincinnati, 
$15,000.  Margaret  Schnittger,  Frank 
A.  Mayo,  E.  A.  Lindemann,  Arthur  J. 
Boger,  Harry  F.  Freking.    < 

T.  j.  Lane  Equipment  Co.,  Spring- 
field, $60,000.  Frank  E.  Patton,  Thos. 
J.  Lane,  Patrick  Caffrey,  M.  R.  Dugan, 
Ralph  McCaffrpv.  (New  and  used 
machinery.) 

Progressive  Electric  Products  Co., 
Cleveland,  $10,000.  James  G.  Varley, 
Arthur  T.  Wehrle,  Clarence  L.  Gibbs, 
Warren  F.  Clark,  John  A.  Nally. 

Starr-Knox  Oil  and  Gas  Co.,  McAr- 
thur,  $12,500.  Scott  Stainmler,  A.  J. 
Martindill,  Harry  E.  Heft,  Clara 
Stammler,   Sadie  Martindill. 

Wizard  Spark  Plug  Co.,  Dayton, 
$15,000.  Ingomar  K.  Rystedt,  Arthur 
McDonald,  A.  D.  Miller,  Isaac  War- 
ner, Howard  G.  Kemper. 

Youngstown  "Bludwine"  Bottling 
Co.,  Youngstown,  $10,000.  Abraham 
Cornrich,  Morris  Levy,  Flora  Levy, 
Martin  Cornrich,  Olive  Levy,  Yetta 
Cornrich. 

Bowman  Warehouse  Co.,  Cleveland, 
$40,000.  C.  M.  Bow,  R.  L.  Boardman, 
A.  A.  Engler,  L.  M.  Redding,  Phil  T. 
Pastoret. 

Bowman-Vaughan  Co.,  Minerva, 
$10,000.  C.  M.  Bow,  R.  L.  Boardman, 
A.  A.  Engler,  L.  M.  Redding,  Phil  T. 
Pastoret.  (Manufacturing  and  selling 
metal  specialties.) 

Dixilene  Co.,  Cleveland,  $5,000.    Or-, 
mond  A.  Forte,  Daniel  D.  Fowler,  Viv- 
ien Servis  fowler,     Captolla  Fowler, 
Frank    Washington.      X Manufacturing 
toilet  articles.) 
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Interlocking  Rule  Co.,  Cleveland, 
$60,000.  Isador  Grossman,  X.  M. 
Thorp.  S.  Broth,  H.  B.  Howells,  Harry 
C.  Gahn.  (Line  rules,  slugs,  manu- 
facturing and  selling.) 

L.  M.  Axle  Co.,  Cleveland,  $25,000. 
Leo  Melanowski,  Louis  J.  Binder, 
Sterling  B.  Hubbard,  Louis  A.  Otto, 
Geo.  B.  Pitts. 

Baker  Ice  Cream  Co.,  Cleveland, 
$25,000.  Philip  H.  Baker,  John  W. 
Baker,  Wm.  A.  Baker,  Clyde  W.  Her- 
cig,  Wesley  L.  Grills,  Charles  A. 
Thomas. 

First  National-fTrust  Acceptance 
Co.,  Cleveland,  $10,000.  W.  B.  Cock- 
ley,  T.  H.  Jones,  C.  H.  Gale,  Gardner 
Abbott,   Frank   H.   Ginn. 

Commonwealth  Trust  and  Savings 
Bank,  Columbus,  $200,000.  F.  E. 
Shaffmaster,  Phil  S.  Bradford,  O.  R. 
Crawfis,  Hieatt  S.  Dones,  E.  L.  Tim- 
mons. 

George  A.  Williams  Coal  Co.,  Can- 
ton, $20,Q00.  George  A.  Williams, 
Charles  C.  Upham,  Nelle  M.  Myser, 
W.  G.  Brossman,  J.  G.  Kramer. 

Ft.  Loramie  Amusement  Co.,  Ft. 
Ix>ramie,  $10,000.  A.  W.  Baxter,  W.  J. 
Sherman,  August  S.  Wise,  Ben  Vo- 
gelsang, Ed  B.  XJtz,  Nicholas  R.  Rater- 
man. 

Bartlett  Farmers'  Bank,  Bartlett, 
$25,000.  A.  Z.  Penrose,  L.  M.  Penrose, 
Roy  B.  Fawcett,  Frank  E.  Goddard, 
W.  C.  Hobson,  John  Beazell,  C.  J. 
Stanton. 

James  H.  Herron  Co.,  Cleveland, 
$100,000.  James  H.  Herron,  Harry  C. 
Gahn,  N.  M.  Thorp,  C.  A.  Riemen- 
schneider,  Isador  Grossman.  (Chemi- 
cal,  constructing,  etc.,  engineers.   ) 

Bayer  Operating  Co.,  Columbus, 
$15,000.  Harry  Bayer,  M.  E.  Anthony, 
S.  Elder,  B.  F.  Warner,  S.  L.  Bayer. 
(General  hotel  business.) 

South  Point  Improvement  Co.,  South 
Point,  $50,000.  Clinton  F.  Davidson, 
Howard  G.  Davidson,  Melissa  A.  Da- 
vidson, Catherynne  W.  Adams,  Pearl 
G.  Davidson. 

Jewel  Rubber  Co.,  Akron,  $15,000. 
A.  S.  Meeker,  A.  G.  Allyn,  Craig  Coch- 
ran, C.  O.  Buckmaster,  L.  H.  Mercer, 
H.  C.  Allyn. 

Increases 

Cincinnati  Auto  Specialty  Co.,  Cin- 
cinnati, $10,000  to  $40,000. 

Southern  Cattle  Feeding  Co.,  Co- 
lumbus, $1,500,000  to  $3,000,000.  (Pre- 
ferred.) 


Southern  Cattle  Feeding  Co.,  Co- 
lumbus, $500,000  to  $1,0009000.  (Com- 
mon.) 

Central  Lumber  and  Supply  Co.. 
Niles,  $10,000  to  $20,000. 

Safe  Cabinet  Co.,  Marietta,  $400,00* 
to  $1,000,000.     (Common.) 

McPike-Gardiner  Investment  Co.. 
Cleveland,  $95,000  to  $250,000. 

Ignition  Plug  Co.,  Dayton,  $15,000  tc 
$50,000. 

Automatic  Signal  and  Sign  Co. 
Canton,  $10,000  to  $25,000. 

Mirophone  Co.,  Troy,  $10,000  to  $50.- 
000. 

Gaylord-Lima  Co..  Cleveland,  $1,000 
to  $50,000. 

Gay  lord -Cincinnati  Co.,  Cleveland. 
$1,000  to  $200,000. 

Gaylord-Hamilton  Co.,  Cleveland, 
$1,000  to  $50,000. 

McLean  Tire  and  Rubber  Co.,  Cleve- 
land, $300,000  to  $500,000. 

C  D  &  K  Coal  Co.,  Van  Wert.  $40.- 
000  to  $75,000. 

Davis  &  Sherer  Co.,  Dayton,  $15,000 
to  $50,000. 

Miami  Motor  Car  Co..  Hamilton. 
$10,000  to  $50,000. 

Bonnot  Co.,  Canton,  $500,000  to  $t 
000,000. 

First  Trust  &  Savings  Bank  of  Can 
ton,  Canton,  $200,000  to  $250,000. 

American  Mortgage  Co.,  Cincinnati. 
$100,000  to  $1,000,000. 

West  Side  Building  &  Loan  Co.. 
Dayton,  $5,000,000  to  $10,000,000. 

Superior  Brass  Manufacturing  Co.. 
Mansfield,  $35,000  to  $60,000. 

Central  West  Coal  Co.,  Columbus. 
$100,000  to  $250,000. 

Home  Building  Co.,  Roseville.  $300.- 
000  to  $1,000,000. 

Damascus  Telephone  Co..  Damas- 
cus, $10,000  to  $30,000. 

International  Savings  &  Loan  Co., 
Cincinnati.  $50,000  to  $100,000. 

Consolidated  Automobile  Co..  Day- 
ton; $50,000  to  $150,000. 

Dean-Porter  Co„  Cleveland;  $20.- 
000  to  $40,000. 

Kehota  Mining  Co.,  Zanesvllle;  $1,- 
000.000  to  $2,000,000. 

Lakewood  Merrill  System  Co.,  Lake- 
wood,  $12,000  to  $60,000. 

Owen  .  Tire  &  Rubber  Co..  Cleve- 
land; $400,000  to  $850,000. 

Decrease 

Owens  Bottle-Machine  Co.,  Toledo, 
$40,272,900  to  $48,869,300. 

Louis  P.  Fechheimer  Co..  Cincin- 
nati. $199,000  to  $100,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  946— In  the  Matter  of  the  Application  of  The  North  Western 
Ohio  Light  Company  for  Authority  to  Issue  its  Common  Capital 
Stock  of  the  Par  Value  of  $132,000.00  and  Its  First  Mortgage 
Five  Per  Cent  Bonds  of  the  Par  Value  of  $270,000.00.  Third 
Supplemental  Order. 


(Dated  March  18,  1919) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  for  further  hearing,  and  was  heard,  upon  the  supple- 
mental petition  of  the  applicant,  said  The  North  Western  Ohio 
Light  Company,  asking  such  modification  of  the  orders  heretofore 
made  and  entered  herein  as  will  decrease  from  eighty-eight  per- 
centum  to  seventy-five  percentum  (with  the  payment  by  the  ap- 
plicant to  the  holder,  or  holders,  residing  in  the  State  of  Pennsyl- 
vania of  any  of  said  bonds/  and  tax  not  exceeding  four  mills  per 
one  dollar  per  annum,  which  might  be  assessed  against  said  bonds 
in  said  Commonwealth  of  Pennsylvania)  the  minimum  sale  price 
for  the  undisposed  of  $165,000.00,  par  value,  of  six  per  cent,  cumu- 
lative preferred  capital  stock  and  $100,500.00,  principal  sum,  of 
First  Mortgage,  five  per  cent.  Bonds,  being  all  of  the  capital  stock 
and  a  part  of  the  bonds  authorized  to  be  issued  and  disposed  of  by 
said  applicant  under  authority  of  the  orders  heretofore  made  and 
entered  herein: 

And  it  appearing  to  the  satisfaction  of  the  Commission  that 
said  applicant  has  made  due  and  diligent  effort  to  dispose  of  said 
capital  stock  and  said  bonds  upon  the  terms  and  conditions  here- 
tofore prescribed  but  that,  by  reason  of  the  conditions  which  ob- 
tain, have  been  obtaining  and  will,  for  some  time  to  come  continue 
to  obtain  in  the  financial  markets  and  surround  the  sale  of  securi- 
ties, it  has  been  and  will  be  impossible  to  dispose  of  said  capital 
stock  and  bonds  at  such  minimum  price,  but  that,  by  reducing  the 
same  to  seventy-five  percentum  of  the  par  value  of  said  securities 
it  may  be  possible  for  the  applicant  to  sell  all  or  a  part  of  said  un- 
sold capital  stock  and  bonds,  it  is 

Ordered,  That  the  orders  heretofore  made  and  entered  herein 
be,  and  hereby  they  are  modified  and  amended  to  provide  that,  of 
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the  preferred  capital  stock  and  bonds  therein  authorized  to  be 
issued  and  disposed  of,  the  applicant's  six  per  cent,  cumulative  pre- 
ferred capital  stock  of  the  par  value  of  one  hundred  and  sixty-five 
thousand  dollars  and  its  first  mortgage,  five  per  cent,  bonds  of 
the  principal  sum  of  one  hundred  thousand,  five  hundred  dol- 
lars shall  be  sold  for  the  highest  price  obtainable,  but  not  less  than 
seventy-five  (75)  per  centum  of  the  par  value  thereof,  and  that 
the  applicant  may  agree  to  pay  to  the  holder,  or  holders,  residing 
in  the  State  of  Pennsylvania,  of  any  of  said  bonds,  and  tax  not  ex- 
ceeding four  mills  per  one  dollar  per  annum,  which  may  be  assess- 
ed against  said  bonds  in  said  Commonwealth  of  Pennsylvania. 


ATTORNEY  GENERAL 


Where  Under  the  Selective  Service  Act,  the  Local  Draft  Board  has 
Inducted  a  Person  Into  Service,  the  Oath  Being  Administered 
and  Snch  Person  is  Sent  to  Camp  and  Afterwards  Rejected  on 
Account  of  Physical  Disability,  the  Certificate  of  Discharge 
From  Draft  in  Snch  Case  May  be  Recorded  by  the  County  Re- 
corder Under  Authority  of  Section  2770  General  Code. 


No.  130—  (Opinion  Dated  March  18,  1919) 

Hon.  John  L.  Cable,  Prosecuting  Attorney,  Lima,  Ohio. 

Dear  Sir:    This  is  to  acknowledge  the  receipt  of  your  letter 
dated  January  31,  1919,  as  follows: 

"Your  predecessor,  Mr.  McGhee,  in  opinion  No.  1561, 
November  19,  1918,  ruled  in  part  that  persons  discharged 
from  the  draft  are  not  entitled  to  have  their  discharge  record- 
ed under  provisions  of  Section  2770,  General  Code. 

In  this  county  and  no  doubt  other  counties,  we  have  cases 
where  a  person  was  inducted  into  service  by  the  Local  Draft 
Board,  went  to  camp,  was  administered  the  oath,  passed  the 
examination  at  camp,  taken  before  an  officer  and  accepted. 
After  spending  several  days  in  camp  was  rejected  on  account 
of  physical  disability  and  was  re-examined,  obtained  a  dis- 
charge from  draft  and  sent  home. 

I  am  enclosing  for  your  convenience  a  copy  of  one  of  these 
discharges. 

Kindly  advise  if  a  person  under  these  circumstances  is 
permitted  to  have  such  discharge  from  draft  certificate  re- 
corded or  not." 

Section  2770  G.  C,  referred  to  in  your  letter,  is  in  part  as  fol- 
lows : 

"Upon  request  of  any  discharged  soldier  and  presentation 
of  his  discharge,  the  county  recorder  shall  record  such  dis- 
charge in  a  book  to  be  furnished  by  the  county  commissioners 
for  that  purpose." 

You  also  enclose  a  copy  of  one  of  the  discharges  to  which  you 

refer,  which  is  considered  as  the  basis  of  this  opinion  so  far  as  the 

discharge  is  concerned.    In  part  it  is  as  follows: 

'Discharge  from  Draft 
***** 
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While  this  certificate  discharges  the  person  named  here- 
in from  his  present  obligation  to  serve  in  the  army,  it  does 
not  operate  as  a  permanent  bar  to  his  subsequent  entrance 
into  the  military  service.  Under  Section  5  of  the  act  of 
May  18,  1917,  all  registered  persons  remain  subject  to  the 
draft  unless  exempt  or  excused  as  in  that  act  provided. 
Therefore,  this  discharge  does  not  excuse  the  holder  from 
obedience  to  the  process  of  Exemption  Boards/' 

I  find  it  impossible  to  agree  with  my  predecessor  in  the  view 
described  in  your  letter. 

Aside  from  the  fact  that  our  statute  should  receive  a  liberal 
construction  to  effectuate  the  purpose  of  its  enactment;  and  also 
aside  from  the  fact  that,  as  you  state,  discharges  of  the  kind  above 
abstracted  have  been  issued  both  under  circumstances  that  might 
raise  some  doubt  as  to  the  status  of  the  person  to  whom  issued  as 
a  "soldier",  and  under  circumstances  leaving  little  doubt  on  that 
score,  I  am  satisfied  that  the  correct  view  of  the  status  of  a  drafted 
man  requires  the  conclusion  that  such  discharges  may  be  recorded. 

Under  what  had  formerly  been  the  traditional  policy  of  this 
country  prior  to  1917,  the  status  of  a  soldier  was  acquired  by  the 
consensual  act  of  enlistment ;  that  is  to  say,  when  a  man  enlisted 
he  became  at  once  a  soldier,  though  not  immediately  assigned  to 
any  organized  unit  of  the  United  States  Army.  Of  course  his 
status  as  such  soldier  was  subject  at  all  times  to  be  defeated  as  it 
were  upon  a  condition  subsequent,  in  that  the  law  and  the  regula- 
tions of  the  United  States  Army  have  always  authorized  dis- 
charges for  physical  disability  or  for  misconduct  prior  to  the  ex- 
piration of  the  enlistment  period.  In  a  case  therefore,  acceptance 
by  a  recruiting  officer  at  the  time  of  enlistment  was  never  an  act 
of  finality  having  the  effect  of  binding  the  United  States  to  treat 
the  enlisted  man  as  a  soldier  for  the  entire  period  of  enlistment,  or 
binding  him  to  remain  in  the  military  service  for  that  period,  if  he 
should  on  subsequent  examination,  or  from  causes  subsequently 
arising,  be  found  to  be  unfitted  therefor. 

The  Selective  Service  Act  of  1917  was  a  departure  from  this 
policy  and  radically  changed  the  process  by  which  the  status  of 
soldier  was  created  in  the  case  of  drafted  men.  It  proceeded  upon 
the  great  principle  long  declared  in  the  statutes  of  the  United 
States  and  of  the  several  States,  that  military  service  is  an  obliga- 
tion of  all  male  citizens  between  certain  ages.  It  authorized  the 
President,  as  Commander-in-Chief  of  the  Army,  to  enforce  that 


Attorney  General  757 

obligation,  by  process  of  selection,  upon  enough  of  such  citizens  to 
meet  the  military  emergency. 

The  details  and  practical  workings  of  the  Selective  Service 
Act  and  the  regulations  thereunder  are  well  known  to  all  Suffice 
it  to  state,  that  roughly,  though  accurately,  speaking,  the  local 
draft  board,  acting  thereunder,  took  the  place,  so  to  speak,  of  the 
recruiting  officer  under  the  system  of  voluntary  enlistment;  and 
that  the  process  or  ceremony  of  induction  into  the  military  service 
of  the  United  States  served  the  same  purpose  as  the  act  of  enlist- 
ment under  the  other  system.  Both  functions  and  acts  pertained 
to  the  raising  of  a  military  force  which  is  a  step  which  precedes  its 
organization  in  appropriate  units  into  an  army. 

Thus  the  following  terminology  of  section  1  of  the  selective 

draft  act  is  suggestive: 

"     *     *    The  President    *     *    is  hereby  authorized — 
First.    Immediately  to  raise,  organize,  officer  and  equip 
*     *        increments  of  the  regular  army    *     *  . 

Third.  To  r^se  by  draft  as  herein  provided,  organize 
and  equip  an  additional  force  of  five  hundred  thousand  en- 
listed men." 

When  acting  under  the  first  paragraph,  it  is  obvious  that  the 
raising  of  the  increments  to  the  National  Army  by  the  President 
would  be  done  through  voluntary  enlistment;  but  when  the  Presi- 
dent was  acting  under  the  third  and  other  similar  paragraphs  of 
the  act,  he  was  "raising"  a  military  force  or  forces  by  draft. 

Without  pursuing  the  analysis  further,  I  reiterate  the  state- 
ment previously  made,  to  the  effect  tjiat  a  man  inducted  into  the 
military  service  by  draft  sustains  the  same  relation  to  that  service 
as  a  man  who  has  enlisted  voluntarily.  Indeed,  he  is  called  by  the 
Selective  Service  Act  an  "enlisted  man,"  though  in.  truth  his  en- 
listment was,  legally  speaking,  not  voluntary — though  doubtless 
in  almost  every  instance  voluntary  in  truth  and  in  fact. 

The  phrase  "enlisted  man"  is  synonymous  with  "soldier".  So 
that  it  is  clear  that  an  individual  who  was  inducted  into  military 
service  through  the  machinery  of  the  selective  draft  was  just  as 
much  a  "soldier"  as  one  who  entered  that  service  by  enlistment; 
and  both  were  just  as  much  "soldiers"  in  this  sense,  prior  to  their 
entrance  into  organized  units  of  the  United  States  Army,  and  even 
prior  to  their  entrance  into  training  units,  as  after  either  of  these 
steps  might  have  been  taken. 

For  these  reasons  it  is  clear,  I  think,  that  a  discharge  from 
the  obligations  resulting  from  the  operation  of  the  machinery  of 
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the  selective  service  act  is  of  the  same  legal  effect  as  a  discharge 
from  a  voluntary  enlistment.  The  fact  that  a  discharge  of  the 
first  type  did  not  prevent  the  further  exercise  of  the  power  of  the 
United  States  to  exact  military  service  from  the  same  person  is 
immaterial.  The  situation  of  the  person  so  discharged  in  this  re- 
spect is  analogous  to  that  of  a  person  discharged  from  a  voluntary 
enlistment  with  respect  to  his  capacity  for  re-enlistment. 

Your  question  is  therefore  answered  by  the  statement  that 
a  discharge  from  draft  of  the  kind  partially  quoted  in  this  opinion 
is  subject  to  recordation  under  section  2770  G.  C. 


Under  the  Constitution  a  Charter  City  Cannot  Increase  the  Com- 
pensation of  Employes  and  Make  Such  Increase  Applicable  Prior 
to  the  Granting  of  Such  Increases — Under  the  Provisions  of  the 
Cleveland  Charter,  the  Action  of  the  Board  of  Control  are  not 
Subject  to  the  Provisions  for  a  Referendum. 


No.  45— (Opinion  Dated  February  11,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen :    This  is  to  acknowledge  the  receipt  of  your  letter 

dated  January  6,  1919,  as  follows: 

"We  request  your  written  opinion  upon  the  following  mat- 
ter: 

"We  are  calling  attention  to  Sections  82  and  189  of  the 
charter  of  the  city  of  Cleveland,  Ohio,  as  contained  in  Volume 
1  of  the  supplement  of  the  General  Code  of  Ohio. 

Statement  of  Facts 

"A  resolution  of  the  board  of  control,  advertised  in  the 
city  record  of  the  city  of  Cleveland,  adopted  and  passed  in 
March,  1918,  increased  the  compensation  of  various  employes 
and  provided  that  such  increased  compensation  shall  become 
operative  January  1,  1918,  and  the  increased  compensation 
covering  the  period  from  January  1st,  on  has  been  paid  to  such 
employes. 

"Question  1.  Is  such  legislation  legal  and  has  such  in- 
creased compensation  been  regularly  paid  ? 

"We  are  also  enclosing  marked  copies  of  the  city  record  for 
illustrations/' 

Pertinent  parts  of  Sections  82  and  189  of  the  charter  of  the 
city  of  Cleveland,  Ohio,  to  which  you  call  attention  in  your  letter, 
are  as  follows : 
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Sec.  82.  'The  mayor  and  the  directors  of  the  several  de- 
partments shall  constitute  the  board  of  control.  The  mayor, 
shall  be  ex  officio  president  of  the  board.  ******  All  meet- 
ings of  the  board  shall  be  public,  a  record  of  its  proceedings 
shall  be  kept,  and  an  abstract  of  its  proceedings  shall  be  printed 
in  the  city  records." 

Sec.  189.  'The  council  shall  fix,  by  ordinance,  the  salary 
of  compensation  of  directors  of  departments,  its  own  members 
and  employes,  of  the  members  of  the  divisions  of  police  and 
fire,  under  the  immediate  control  of  the  chiefs  thereof,  and  of 
members  of  boards  or  commissions  in  the  unclassified  service 
of  the  city.  The  board  of  control  shall  fix  the  number  and  the 
salaries  or  compensation  of  all  other  officers  and  employes. 
*****  The  salary  of  any  officer,  employe,  member  of  a  board 
or  commission  in  the  unclassified  service  of  the  city  shall  not 
be  increased  or  diminished  during  the  term  for  which  he  was 
elected  or  appointed  and  all  fees  pertaining  to  any  office  shall 
be  paid  into  the  city  treasury." 

The  marked  copy  of  the  city  record,  referred  to  in  your  letter, 
purports  to  be  a  part  of  the  abstract  of  the  proceedings  of  the 
Board  of  Control,  which,  as  provided  in  the  above  quoted  sections 
of  the  Cleveland  charter,  has  the  power  to  fix  the  number  and 
salary  or  compensation  of  certain  employes  of  the  city. 

From  supplemental  information  obtained  by  personal  confer- 
ences with  your  department,  I  am  informed  that  the  specific  ques- 
tion upon  which  you  desire  my  opinion  is,  whether  the  Board  of 
Control  may  legally  make  the  increased  compensation  retroactive 
so  that  the  increased  salary,  provided  for  in  their  meeting  of 
March  15,  1918,  could  become  operative  on  January  1, 1918,  as  pro- 
vided in  the  last  clause  of  the  several  resolutions  in  the  marked 
paragraphs  heretofore  referred  to,  and  further,  if  such  increased 
compensation  for  the  period  prior  to  the  passage  of  the  resolution 
of  the  Board  of  Control,  March  8,  1918,  has  been  legally  paid. 

The  facts  stated  in  your  letter,  supplemented  by  those  stated 
in  personal  conference,  also  raise  the  question  of  whether  the  pro- 
spective operation  of  the  resolution  under  consideration  is  subject 
to  the  referendum. 

Sections  28  and  29  of  Article  II  of  the  Constitution  of  Ohio 
are  applicable. 

Sec.  28.  'The  general  assembly  shall  have  no  power  to 
pass  retroactive  laws.  *  *  *  *" 

Sec.  29.  "No  extra  compensation  shall  be  made  to  any  of- 
ficer, public  agent,  or  contractor,  after  services  shall  have  been 
rendered  or  the  contract  entered  into.  ******* 
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Section  3  of  Article  XVIII,  adopted  September  3,  1912,  of  the 
Ohio  Constitution,  must  also  be  considered*    It  provides: 

"Municipalities  shall  have  authority  to  exercise  all  powers 
of  local  self  government  and  to  adopt  and  enforce  within  their 
limits  such  police,  sanitary  and  other  similar  regulations  as 
are  not  in  conflict  with  general  laws." 

In  the  construction  of  ordinances  and  by-laws  of  municipal 
corporations,  we  must  consider  the  question  as  to  what  extent  mu- 
nicipal corporations  are  bound  by  constitutional  inhibitions  limit- 
ing the  legislative  power  of  the  state,  which,  under  the  constitu- 
tional limitations,  is  the  source  of  the  power  of  the  municipality. 

Judge  Cooley,  in  Constitutional  Limitations,  page  238,  says: 

The  power  of  municipal  corporations  to  make  by-laws  is 
limited  in  various  ways. 

"It  is  controlled  by  the  Constitution  of  the  United  States 
and  of  the  state.  The  restrictions  imposed  by  those  instru- 
ments which  directly  limit  the  legislative  power  of  the  State, 
rest  equally  upon  all  the  instruments  of  government  created  by 
the  state.  If  a  state  cannot  pass  an  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,  neither  can  any  agency 
do  so  which  acts  under  the  state  with  delegated  authority. 
*****  and  whatever  the  people  by  the  state  constitution  have 
prohibited  the  state  government  from  doing,  it  cannot  do  in- 
directly through  the  local  governments." 

.  True,  Judge  Cooley  wrote  the  foregoing  before  the  adoption 
of  section  3,  Article  XVIII  of  the  state  constitution  and  before 
the  city  of  Cleveland  obtained  its  charter.  However,  this  prin- 
ciple, as  announced  by  him,  has  been  re-affirmed  by  the  Supreme 
Court  of  Ohio. 

In  Fitzgerald  et  al.  vs.  City  of  Cleveland,  88  0.  S.,  page  338, 
in  the  first  branch  of  the  syllabus  it  was  held : 

"The  provisions  of  Section  7,  Article  18  of  the  constitu- 
tion, as  amended  in  September,  1912,  authorizes  any  city  or 
village  to  frame  and  adopt  or  amend  a  charter  for  its  govern- 
%  ment  and  may  prescribe  therein  the  form  of  government  and 
define  the  powers  and  duties  of  the  different  departments,  pro- 
vided they  do  not  exceed  the  powers  granted  in  Article  3,  Sec- 
tion 18,  nor  disregard  the  limitations  imposed  in  that  article  or 
other  provisions  of  the  constitution." 

And  again,  in  the  same  court,  in  the  decision  of  the  Cleveland 

Telephone  case,  which  was  decided  in  June,  1918,  98  0.  S., , 

the  court  says: 

"A  charter  is  merely  a  vehicle  for  the  exercise  of  munici- 
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pal  power  and  cannot  confer  authority  upon  a  municipality  in 
excess  of  the  power  conferred  by  the  constitution  itself/9 

We  have  to  consider,  then,  whether  the  resolution  involved 
herein  is  within  the  inhibition  of  the  constitution  of  Ohio.  And 
this  must  be  answered  in  the  affirmative  if  it  is  retroactive  or  if 
it  seeks  to  make  "compensation"  to  any  officer,  public  agent  or 
contractor,  after  the  services  shall  have  been  rendered. 

Retroactive  law,  as  defined  by  Justice  Story,  as  quoted  in 

Rairden  vs.  Holden,  15  0.  S.,  207,  has  been  held  to  be : 

"Upon  principle,  every  statute  which  takes  away  or  im- 
pairs vested  rights,  acquired  under  existing  laws,  or  creates  a 
new  obligation,  imposes  a  new  duty  or  exercises  a  new  disabil- 
ity in  respect  to  transactions  or  considerations  already  passed, 
must  be  deemed  retrospective.1 
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A  statute  which  proposed  to  authorize  the  issuance  of  a  re- 
funding order  to  a  township  board  of  education  treasurer,  to  cover 
an  alleged  error  in  his  settlement  with  his  successor  in  office, 
was  held  to  create  a  new  obligation  in  that  the  money  so  refunded 
was  to  be  raised  by  special  levy  against  the  township.  This  was 
the  holding  in  Commissioners  vs.  Roche  Bros.,  50  O.  S.,  103,  and 
was  followed  in  Board  of  Education  vs.  State,  51  O.  S.,  531. 

A  similar  statute  was  before  the  court  and  held  unconstitu- 
tional on  the  same  ground  in  State  vs.  Brown,  8  O.  C.  C,  103. 

So  it  would  appear  that  the  increased  compensation  proposed 
to  be  paid  to  employes  embraced  in  these  resolutions,  would  be 
retroactive  and  within  the  inhibition  of  said  section  28. 

Section  29  of  the  constitution  is  mandatory*  that  no.  extra 
compensation  shall  be  made  "to  any  officer,  public  agent  or  con- 
tractor after  the  service  shall  have  been  rendered  or  the  contract 
entered  into/'  and  it  only  remains  to  inquire,  first,  if  the  service 
in  the  matter  under  consideration  has  been  rendered.  Assuredly 
it  has.  Second,  are  the  employes  affected  by  these  resolutions 
to  be  included  in  the  terms  "public  agent." 

That  the  employes  affected  by  this  resolution  are  "public 
agents,"  as  provided  in  said  Section  29,  there  can  be  no  doubt. 

In  construing  this  section  in  State  of  Ohio  ex  rel  Field,  et  al 
vs.  Williams,  Auditor  of  State,  34  O.  S.,  219,  Judge  Gilmore  says : 

"The  first  clause  of  the  Section  quoted  inhibits  the  allow- 
ance of  extra  compensation  to  any  officer,  public  agent,  or  con- 
tractor, after  the  services  shall  have  been  rendered  or  the  con- 
tract entered  into. 

'This  language  is  very  broad,  and  was  intended  to  embrace 
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all  persons  who  may  have  rendered  services  for  the  public  in 
any  capacity  whatever,  in  pursuance  of  law,  and  in  which  the 
compensation  for  the  services  rendered  is  fixed  by  law,  as  well 
as  persons  who  have  performed  or  agreed  to  perform  services 
in  which  the  public  is  interested,  in  pursuance  of  contracts  that 
may  have  been  entered  into  in  pursuance  of  law,  and  in  which 
the  price  or  consideration  to  be  received  by  the  contractor  for 
the  thing  done,  or  to  be  done,  is  fixed  by  the  terms  of  the  con- 
tract. 

'In  the  first,  compensation,  in  addition  to  that  fixed  by 
law  at  the  time  the  services  were  rendered,  and,  in  the  second, 
the  allowance  of  compensation  in  addition  to  that  stipulated  in 
the  contract,  is  inhibited  by  the  first  clause  of  the  Section." 

So  it  appears  very  clear  that  the  services  from  January  1st  to 
March  5,  1918,  had  been  rendered  at  the  time  of  the  passage  of  the 
resolution  by  the  board  of  control  and  it  just  as  clearly  appears  that 
they  are  public  agents  in  the  sense  used  in  Section  29  of  the  consti- 
tution. It  is  my  opinion,  therefore,  that  in  so  far  as  the  resolution 
of  the  board  of  control  was  intended  to  operate  retrospectively,  and 
pay  for  services  rendered  prior  to  its  passage  and  adoption  by  the 
board  of  control,  it  offends  that  Section  of  the  Constitution  last 
quoted  and  is  therefore  ineffective  and  invalid. 

Your  inquiry  also  involves  the  question  of  whether  the  resolu- 
tion referred  to  may  become  operative  from  and  after  its  passage, 
without  the  delay  of  thirty  days  during  which  it  might  have  been 
subjected  to  a  referendum. 

Sections  4227-1,  et  seq.,  General  Code,  and  Section  49  et  seq. 
of  the  Cleveland  city  charter,  are  pertinent.  Section  4227-1  General 
Code  provides : 

"Ordinances  and  other  measures  providing  for  the  exer- 
cise of  any  and  all  powers  of  government  granted  by  the  Con- 
stitution *  *  *  may  be  proposed  by  initiative  petition.  *  *  *" 

• 

This  Section  provides  for  initiative  action  and  it  is  to  be  noted 
contains  the  broad  provision  "other  measures  providing  for  the  ex- 
ercise of  any  and  all  powers/'  etc. 

Section  4227-2  General  Code,  provides: 

"Any  ordinance  or  other  measure  passed  by  the  council  of 
any  municipal  corporation,  shall  be  subject  to  the  referendum, 
except  as  hereinafter  provided.  No  ordinance  or  other  meas- 
ure shall  go  into  effect  until  thirty  days  after  it  shall  have  been 
filed  with  the  mayor  of  the  city,  or  passed  by  the  council  in  a 
village,  except  as  hereinafter  provided.  *  *  *  *  *" 
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The  pertinent  part  of  the  charter  referendum  Sections  is  as 

follows : 

Sec.  49.  "No  ordinance  passed  by  the  council,  except  as 
otherwise  provided  by  this  charter,  shall  go  into  effect  until 
thirty  days  after  its  final  passage  by  the  council.  *  *  *" 

Sections  49  to  56,  both  inclusive,  cover  the  referendum  provi- 
sions in  the  Cleveland  charter  and  in  none  of  them — this  is  also  true 
of  the  provisions  of  Section  4227-2  General  Code,  are  there  any  pro- 
visions for  a  referendum  on  measures,  except  those  enacted  by  the 
city  council. 

I  am,  therefore,  of  the  opinion  that  the  resolution  of  the  board 
of  control,  referred  to  in  your  inquiry,  is  not  subject  to  the  refer- 
endum. 


A  Board  of  Park  Commissioners  Organized  Under  Authority  of  the 
Act  of  107  Ohio  Laws,  Page  65,  Are  Not  County  Officers  and  the 
Prosecuting  Attorney  Is  Not  Required  to  Furnish  Legal  Counsel 
and  Advice  to  Such  Board.  The  Employes  of  Such  Board  Are  Not 
Subject  to  the  Provisions  of  the  Civil  Service  Act. 


No.  125—  (Opinion  Dated  March  14,  1919.) 

The  State  Civil  Service  Commission,  Columbus,  Ohio. 

Gentlemen:    I  have  your  communication  of -February  7,  1919, 
requesting  my  opinion  as  follows : 

4<We  attach  hereto  copy  of  letter  under  date  of  February 
4th,  1919,  just  received  from  the  Board  of  Park  Commission- 
ers of  the  Cleveland  Metropolitan  Park  District ;  also  copy  of 
an  opinion  rendered  the  Park  Board  by  Albert  Lawrence,  As- 
sistant Prosecuting  Attorney  of  Cuyahoga  County. 

Your  advice  and  opinion  is  respectfully  requested  as 
follows : 

1.  Is  the  Board  of  Park  Commissioners  of  the  Cleveland 
Metropolitan  Park  District  a  county  board? 

2.  If  so,  is  the  Prosecuting  Attorney  of  Cuyahoga  Coun- 
ty required  to  furnish  legal  counsel  and  advice  to  this  board 
under  the  provisions  of  Section  2917  General  Code  of  Ohio? 

3.  Are  the  employes  of  the  Cleveland  Metropolitan 
Park  Board  subject  to  the  jurisdiction  of  the  State  Civil  Ser- 
vice Commission?" 

With  your  communication  yon  also  submitted  copy  of  a  com- 
munication from  the  Cleveland  Metropolitan  Park  District  and 


764  Department  Reports 

copy  of  an  opinion  of  Hon.  Albert  Lawrence,  assistant  prosecuting 
attorney  of  Cuyahoga  County,  Ohio,  with  reference  to  the  questions 
involved  in  your  inquiry. 

Considering  your  questions  in  the  order  in  which  they  are 
stated,  attention  is  invited  to  the  provisions  of  the  act  authorizing 
the  establishment  of  park  districts  of  the  character  involved  in  the 
case  under  consideration. 

The  act  is  found  in  107  O.  L.,  page  65,  and  provides  for  the 
creation  of  park  districts  for  the  preservation  of  natural  resources, 
upon  application  either  by  a  majority  of  the  resident  electors  of  the 
proposed  district  or  of  the  township  trustees  or  city  council  or  other 
legislative  body  of  any  township,  village  or  city  within  such  pro- 
posed district;  the  boundaries  of  the  district  are  to  be  designated 
in  the  application  and  may  include  all  or  a  part  only  of  any  county, 
but  shall  be  so  drawn  as  not  to  divide  any  existing  township  or 
municipality  within  such  county,  and  the  proposed  boundaries  as 
designated  in  the  application  are  subject  to  amendment  or  change 
by  the  probate  court  upon  the  hearing  of  the  application. 

Section  5  of  the  act  provides  that  upon  the  approval  of  the 
application  by  the  probate  judge,  he  shall  enter  an  order  creating 
the  district  under  the  name  specified  in  the  application  and  shall 
appoint  three  commissioners  who  shall  constitute  the  board  of  park 
commissioners  of  the  district. 

Section  6  provides  that  the  board  of  park  commissioners  shall 
be  a  body  politic  and  corporate  and  shall  be  capable  of  suing  and 
being  sued,  and  may  employ  a  secretary  and  such  other  employes 
as  may  be  necessary  in  the  performance  of  the  powers  conferred 
by  the  act. 

Section  7  authorizes  the  board  of  park  commissioners  to  ac- 
quire lands  for  the  conservation  of  natural  resources  of  the  district 
and  create  parks,  parkways  and  other  reservations  and  develop 
and  improve  the  same ;  such  lands  may  be  acquired  by  gift,  devise, 
purchase  or  appropriation. 

Other  sections  of  the  act  authorize  the  board  to  assess  a  por- 
tion of  the  cost  of  such  developments  and  improvements  upon 
abutting  property  according  to  the  special  benefits  conferred,  and 
also  to  borrow  money  in  anticipation  of  the  collection  of  such  spe- 
cial assessments ;  the  board  is  also  authorized  to  levy  taxes  not  in 
excess  of  one-tenth  of  one  mill  upon  all  the  taxable  property  in  the 
district,  and  may  issue  notes  in  anticipation  of  the  collection  of 
such  taxes. 
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From  a  consideration  of  the  functions  of  the  board  of  park 
commissioners,  together  with  the  territorial  limits  and  scope  of  the 
exercise  of  such  functions,  it  is  to  be  noted  that  they  are  not  such 
as  to  characterize  the  activity  as  of  the  class  of  the  usual  political 
or  governmental  functions  of  the  county. 

The  assistant  prosecuting  attorney  of  Cuyahoga  County,  Mr. 
Lawrence,  in  the  copy  of  his  opinion  attached  to  your  communica- 
tion, observes: 

"The  character  of  a  public  office  is  determined  by  the 
nature  of  the  public  service  to  be  performed  in  connection  with 
the  territorial  limits  of  the  authority  to  act  in  an  official 
capacity.  A  consideration  both  of  the  nature  of  the  public 
service  to  be  performed  by  the  park  board  and  the  territorial 
limits  of  the  authority  to  act  in  an  official  capacity  leads  to 
the  inevitable  conclusion  that  members  of  this  board  are  not 
county  officials  igithin  the  meaning  of  Section  1  of  Article  10 
of  the  constitution/' 

I  concur  in  the  foregoing  observations  of  Mr.  Lawrence,  and 
in  his  conclusion  that  the  board  of  park  commissioners  may  not  be 
considered  as  county  officials. 

Section  1  of  Article  X  of  the  Ohio  Constitution  provides: 

"The  general  assembly  shall  provide  by  law  for  the  elec- 
tion of  such  county  and  township  officers  as  may  be  necessary." 

Since  the  members  of  the  board  of  park  commissioners  are 
not  to  be  elected,  it  is  clear  that  they  cannot  be  held  to  be  county 
officers  without  contravening  the  provisions  of  the  constitution 
above  quoted. 

Both  your  first  and  second  questions  involve  the  inquiry  as 
to  whether  the  park  commissioners  constitute  a  "county  board." 
In  considering  the  similar  question  as  to  the  status  of  the  board 
of  school  examiners,  my  predecessor  in  an  opinion  found  at  page 
983  of  the  1916  Reports  of  the  Attorney  General,  said: 

"The  prosecuting  attorney  is  not  only  made  the  legal 
adviser  of  all  county  officers,  but  of  all  county  boards  as  well. 
If,  then,  it  be  determined  that  the  board  of  school  examiners 
is  a  county  board,  the  prosecuting  attorney  is  by  the  terms 
of  said  section  7811  G.  C.,  supra,  unquestionably,  by  virtue  of 
his  office,  the  legal  adviser  of  such  board. 

"While  the  board  in  question  is  specifically  designated  a 
'county  board'  by  the  terms  of  the  statute  under  which  the 
same  was  created,  that,  of  itself,  is  not  conclusive  of  the 
question  whether  it  is  a  'county  board'  in  contemplation  of 
section  2917  G.  C,  supra. 

"Since  the  incumbent  of  an  appointive  position  may  not 
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be  a  county  officer,  we  are  confronted  with  the  question :  Hay 
there  be,  within  the  terms  of  section  2917  G.  C,  supra,  a 
county  board,  the  members  of  which  are  not  county  officers? 

"It  was  held  in  opinion  No.  836,  under  date  of  May  6, 1915, 
found  on  page  664,  of  the  opinions  of  the  attorney  general 
for  the  year  1915,  and  also  in  opinion  No.  1615,  addressed  to 
Hon.  J.  W.  Watts,  prosecuting  attorney,  under  date  of  May  24, 
1916,  that  the  county  board  of  education,  since  its  members 
were  not  elected  and  therefore  not  county  officers,  was  not  a 
county  board  within  the  terms  of  Section  2917  G.  C. 

'This  rule,  it  would  seem,  must  be  equally  and  as  clearly 
applicable  to  the  county  board  of  school  examiners.  I  am 
therefore  of  the  opinion,  in  answer  to  your  inquiry,  that  the 
prosecuting  attorney  is  not,  by  the  provisions  of  section  2917 
G.  C,  made  the  legal  adviser  of  the  county  board  of  school 
examiners." 

In  opinion  No.  336,  found  at  page  664  fit  the  Attorney  Gen- 
eral's Reports  for  the  year  1915,  referred  to  in  the  opinion  just 
quoted,  it  was  said: 

"The  members  of  the  county  board  of  education  are  not 
county  officers,  and  the  said  board  is  not  a  county  board  within 
the  meaning  of  the  provisions  of  section  2917  G.  C,  as  limited 
by  the  above  provision  of  the  constitution,  and  this  section 
has,  therefore,  no  application  to  a  county  board  of  educa- 
tion.   *    *     * 

"The  authority  of  the  local  board,  in  the  case  above  re- 
ferred to,  to  employ  counsel  other  than  the  prosecuting  at- 
torney to  represent  it,  provided  it  has  sufficient  funds  in  its 
treasury  available  for  such  purpose,  is  clear.    *    *     *" 

In  considering  the  authority  of  the  board  of  directors  of  the 

county  agricultural  society  to  employ  counsel,  my  predecessor  in  an 

opinion  found  at  page  1459  of  the  Reports  of  the  Attorney  General 

for  the  year  1913,  said: 

"Inasmuch  as  the  directors  of  the  county  agricultural 
society  are  not  county  officers  and  said  board  of  directors  is 
not  a  county  board,  within  the  meaning  of  the  provisions  of 
section  2917  G.  C.,  the  prosecuting  attorney  is  neither  re- 
quired nor  authorized  to  act  as  the  legal  adviser  of  said 
directors/' 

No  stronger  reasons  are  perceived  for  holding  the  board  of 
park  commissioners  in  question  to  be  county  officers  or  to  constitute 
a  county  board  than  might  be  suggested  in  the  case  of  the  board 
of  school  examiners,  the  board  of  education  or  the  board  of  direc- 
tors of  the  agricultural  association  of  the  county,  and  I  am  clearly 
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of  the  opinion  that  the  board  of  directors  of  the  Cleveland  Metro- 
politan Park  District  are  not  to  be  considered  as  a  county  board 
within  the  purview  of  the  statute  relating  to  the  duties  of  the 
prosecuting  attorney  as  adviser  of  the  county  officers  and  boards, 
which  section  is  as  follows : 

"Sec.  2917.  The  prosecuting  attorney  shall  be  the  legal 
adviser  of  the  county  commissioners  and  all  other  county 
officers  and  county  boards,  and  any  of  them  may  require  of 
him  written  opinions  or  instructions  in  matters  connected  with 
their  official  duties  *  *  *  and  no  county  officer  may  em- 
ploy other  counsel  or  attorney  at  the  expense  of  the  county 
except  as  provided  in  section  twenty-four  hundred  and  twelve." 

It  therefore  follows  that  your  first  and  second  questions  must 
be  answered  in  the  negative. 

Your  third  inquiry  involves  a  consideration  of  the  provisions 

of  the  civil  service  law,  and  in  my  opinion  is  determined  by  the 

provisions  of  subdivision  (1)  of  section  486-1,  which  is  as  follows: 

'The  term  "civil  service'  includes  all  officers  and  positions 
in  the  service  of  the  state  and  the  counties,  cities  and  city 
school  districts  thereof." 

By  the  provisions  of  the  act  under  which  the  Cleveland  Metro- 
politan Park  District  was  created,  the  park  district  is  constituted 
a  distinct  sub-division  of  the  state  for  the  exercise  of  the  particular 
governmental  functions  provided  in  the  act,  and  the  board  of  com- 
missioners of  such  district  is  a  body  politic  and  corporate  with 
powers  to  levy  taxes  and  assessments,  issue  bonds  and  exercise 
generally  the  functions  for  which  the  district  may  be  established. 

While  the  employes  or  appointees  of  the  board  of  park  com- 
missioners may  be  said  to  hold  positions  within  the  state,  or  under 
the  general  authority  of  the  state,  yet  in  the  sense  in  which  the 
language  is  used  in  the  civil  service  laws,  such  employes  are  not 
in  the  service  of  the  state  in  the  more  limited  sense  in  which  it  is 
used  as  in  contradistinction  with  the  counties,  cities  and  city  school 
districts,  all  of  which  are  sub-divisions  thereof. 

From  which  observation  it  is  concluded  that  the  enumeration 
of  the  particular  departments  or  divisions  of  the  state  government 
as  set  forth  in  the  first  section  of  the  civil  service  law,  supra,  as 
embraced  within  the  civil  service  is  exclusive." 

In  considering  the  application  of  the  provisions  of  the  civil 
service  law  to  employes  of  a  village  school  district,  my  predecessor 
in  an  opinion  found  at  page  1186  of  the  Annual  Reports  of  the  At- 
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torney  General  for  the  year  1916,  quoting  that  section  of  the  civil 
service  law,  said: 

"  The  term  "civil  service"  includes  all  officers  and  posi- 
tions of  trust  or  employment  in  the  service  of  the  state  and  the 
counties,  cities  and  city  school  districts  thereof/ 

"This  paragraph  specifies  what  officers,  positions  and  em- 
ployments are  included  in  the  civil  service  law  of  the  state 
and  it  is  exclusive.  It  will  be  observed  that  it  does  not  include 
officers  or  positions  in  villages  or  village  school  districts.  It 
follows,  therefore,  that  the  position  held  by  the  janitor  named 
in  your  inquiry  is  not  within  the  operation  of  the  civil  service 
law,  and  said  janitor  is  not  entitled  to  its  protection  or  to  hold 
his  position  under  any  of  its  provisions..  *     *     *" 

Again,  considering  the  application  of  the  civil  service  laws  to 

the  county  school  examiners,  this  department  in  an  opinion  found 

at  page  1301  of  the  Annual  Reports  of  the  Attorney  General  for 

1914,  said: 

"The  civil  service  act  applies  only  to  city  school  districts. 
It  does  not  apply  to  village,  rural  or  county  school  districts 
*  *  *  The  county  school  examiners  are  not  therefore  sub- 
ject to  the  civil  service  act." 

From  the  foregoing  observations  it  follows  that  since  the 
officers  of  the  park  district  are  neither  county  nor  state  officers, 
but  constitute  a  distinct  agency  in  the  administration  of  the  func- 
tions of  a  special  sub-division  of  the  state  for  particular  purposes, 
I  conclude  that  they  are  not  to  be  considered  as  in  the  service  of 
the  state  or  the  counties,  cities  or  city  school  districts  thereof,  and 
therefore  are  not  subject  to  the  provisions  of  the  civil  service  law, 
nor  the  jurisdiction  of  the  state  civil  service  commission. 


In  the  Absence  of  Statutory  Authority  Therefor,  and  so  Long  as 
Property  Rights  Are  Recognized  in  Intoxicating  Liquors,  Such 
Liquors  as  May  Be  Held  for  Evidence  in  Cases  of  Law  Violations 
Should  be  Released  to  the  Owner  When  They  Have  Served  Their 
Purpose  as  Evidence.  Such  Liquors  Remain  the  Property  of  the 
Owner  at  the  Time  of  Their  Seizure. 


No.  114— (Opinion  Dated  March  10,  1919.) 

Hon.  Chester  A.  Meek,  Prosecuting  Attorney,  Bucyrus,  Ohio. 

Dear  Sir:     I  have  your  recent  communication  regarding  the 
disposition  of  intoxicating  liquors  seized  by  inspectors  of  the  state 
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liquor  licensing  department  in  the  course  of  an  investigation,  and 
now  held  in  the  possession  of  the  sheriff,  and  requesting  my  written 
opinion  as  to  the  proper  disposition  of  such  liquors  upon  the  fol- 
lowing statement  of  facts  and  inquiry: 

"A  raid  was  made  on  a  building  occupied  by  R,  after  he 
was  found  to  be  selling  intoxicating  liquor,  without  a  license, 
and  in  this  raid,  several  hundred  dollars  worth  of  intoxicating 
liquor  was  seized.  We  filed  a  charge  against  R  under  section 
1261-63  of  the  General  Code  in  the  mayor's  court.  He  pleaded 
guilty  and  was  fined  $300.00  and  costs,  which  he  paid.  He 
now  claims  the  intoxicating  liquor  which  was  seized,  and 
which  is  now  in  the  possession  of  the  sheriff,  and  which  the 
sheriff  is  holding,  under  my  orders,  until  the  matter  can  be 
determined. 

"Section  6181  of  the  General  Code  provides  that  a  judg- 
ment of  conviction  shall  be  a  bar  to  suits  for  the  recovery  of 
liquors  seized  or  their  value.  But  this  seems  to  apply  to  dry 
territory  only.  I  was  of  the  opinion  that  the  liquor  still  be- 
longs to  R  because  of  the  fact  that  this  is  wet  territory* ' 

I  would  like  to  have  your  opinion  as  to  the  present  owner- 
ship of  this  liquor,  and  what  disposition  is  to  be  made  of  it." 

Section  6181  G.  C,  to  which  you  call  attention,  is  as  follows: 

"Liquors  seized,  as  hereinbefore  provided,  and  the  vessels 
containing  them,  shall  not  be  taken  from  the  custody  of  the 
officer  by  writ  of  replevin  or  other  process  while  the  pro- 
ceedings herein  provided  are  pending.  Final  judgment  of 
conviction  in  such  proceedings  is  in  all  cases  a  bar  to  all  suits 
for  the  recovery  of  liquors  seized  or  their  value,  or  for  dam- 
ages alleged  to  arise  by  seizure  and  detention  thereof." 

The  subdivision  of  the  General  Code,  of  which  section  6181 
is  a  part,  by  its  terms  is  applicable  to  proceedings  arising  under 
local  option  laws  and  is  not  of  general  application.  I  am  not  aware 
of  any  similar  statute  of  general  application. 

It  is  presumed  from  your  statement  that  the  liquors  in  ques- 
tion were  obtained  by  inspectors  of  the  liquor  licensing  department 
in  the  course  of  their  inspections  to  be  used  as  evidence  of  violation 
of  the  liquor  laws.  You  further  state  that  the  liquors  were  ob- 
tained in  wet  territory  and  therefore  I  am  of  the  opinion  that  sec- 
tion 6181  G.  C.  supra,  would  not  be  applicable  in  the  case  under 
consideration. 

In  Englehardt,  Admr.  v.  Kumming,  10  O.  N.  P.  (n.s.)  609,  the 
question  of  disposition  of  gambling  devices  was  considered  and  the 
following  is  quoted  from  the  syllabus : 

"1.    Where  the  record  of  a  magistrate  shows  that  at  a 
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trial  held  before  him  he  finds  from  the  evidence  that  certain 
slot  machines  are  gambling  devices,  his  action  in  ordering 
them  destroyed  is  lawful,  • 

"3.  The  law  does  not  recognize  any  property  rights  as 
existing  in  gambling  devices." 

In  the  opinion  the  court  said : 

"The  law  does  not  throw  its  protecting  arm  about  gamb- 
ling devices  and  gambling  instruments,  nor  does  the  law 
recognize  any  property  rights  existing  in  gambling  devices 
for  the  use  of  such  devices  and  instruments  are  subversive  and 
destructive  of  the  best  interests  of  society." 

Obviously,  a  different  result  must  be  reached  with  respect  to 
the  disposition  of  intoxicating  liquors  held  as  evidence,  inasmuch 
as  the  property  right  therein  is  expressly  recognized  by  our  laws 
and  an  owner,  by  bringing  himself  within  the  requirements  of  the 
law,  may  make  legitimate  disposition  of  such  property. 

In  an  opinion  of  my  predecessor,  under  date  of  November  20, 

1917,  and  reported  in  Vol.  Ill  of  the  Opinions  of  the  Attorney 

General  for  that  year  at  page  2113,  the  disposition  of  moneys  in 

connection  with  a  raid  upon  a  gambling  place  was  considered  and 

the  conclusion  reached  was  as  follows : 

"In  the  absence  of  any  statute  authorizing  the  forfeiture 
of  money  recovered  in  a  gambling  raid,  there  would  be  no 
authority  to  transfer  such  money  to  the  police  relief  fund  or 
to  the  treasurer  of  a  municipality.  Such  money  may  be  ap- 
plied to  the  payment  of  the  costs  and  fines  assessed  against 
the  owner  thereof.  If  any  remains  after  fine  and  costs  are 
paid,  it  should  be  returned  to  the  owner  as  provided  in  sec- 
tion 4400  General  Code,  or  to  the  party  from  whom  taken  as 
provided  in  section  4399  G.  C." 

It  is  my  opinion  that  in  the  absence  of  statutory  authority 
therefor,  and  so  long  as  property  rights  are  recognized  in  intoxi- 
cating liquors,  such  liquors  as  may  be  held  for  evidence  in  cases 
of  law  violations  should  be  released  to  the  owner  when  they  have 
served  their  purpose  as  evidence,  and  that  such  liquors  remain 
the  property  of  the  owner  at  the  time  of  their  seizure. 
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The  State  Treasurer  May  Accept  Registered  United  States  Bonds 
as  Security  for  the  Deposit  of  State  Funds.  Such  Bonds,  How- 
ever, Should  be  Assigned  to  and  Registered  in  the  Name  of  the 
State  Board  of  Deposits  of  the  State  of  Ohio.  A  Trust  Agree- 
ment Should  Also  be  Entered  Into  Stating  the  Conditions  Upon 

v  Which  Such  Bonds  Are  Held.  For  Stipulations  in  Such  Agree- 
ment,  See  Opinion. 


No.  120—  (Opinion  Dated  March  13,  1919.) 

Hon.  R.  W.  Archer,  Treasurer  of  State,  Columbus,  Ohio. 

Dear  Sir:  You  have  asked  me  to  advise  you  whether  regis- 
tered United  States  government  bonds  are  acceptable  under  the  law 
as  security  for  the  deposit  of  state  funds. 

Section  330-3  of  the  General  Code  provides,  in  part,  that — 

"The  treasurer  of  state  before  making  such  deposits  shall 
require  that  each  and  every  approved  bank  or  trust  company 
to  deposit  with  him  United  States  government  bonds  *  *  * 
or  municipal  bonds  of  this  state  at  not  less  than  their  par 
value,  in  an  amount  equal  to  the  amount  of  money  to  be 
deposited    *     *     *." 

In  this  connection  section  330-6  G.  C.  expresses  what  is  lacking 

in  section  330-3  when  it  provides  that — 

"If,  on  demand  or  order  of  the  treasurer  of  state,  a  state 
depository  fails  or  refuses  to  pay  over  the  deposit,  or  any 
part  thereof  made  therein  as  provided  by  law,  the  treasurer 
of  state  shall  sell  at  public  sale  any  or  all  of  the  bonds  de- 
posited with  him  as  collateral  security  for  such  deposits. 
#    *    ♦    *" 

and  section  330-7  provides  that — 

"When  a  sale  of  bonds  has  been  made  by  the  treasurer  of 
state,  and  upon  payment  to  him  of  the  purchase  money,  the 
chairman  and  secretary  of  the  board  of  deposit  shall  transfer 
such  bonds  whereupon  the  absolute  ownership  of  the  bonds 
shall  pass  to  the  purchasers  thereof.    *    *    *" 

The  general  provisions  of  the  statutes  of  the  United  States — 

R.  S.  Sections  3704  and  3706;  U.  S.  Compiled  Statutes  Sections 

6819-6821,  respectively,  are  as  follows : 

"Whenever  it  is  proved  to  the  secretary  of  the  treasury 
by  clear  and  satisfactory  evidence,  that  any  duly  registered 
bond  of  the  United  States  *  *  *  has  been  lost  or  de- 
stroyed, so  that  the  same  is  not  held  by  any  person  as  his  own 
property,  the  secretary  shall  issue  a  duplicate  of  such  regis- 
tered bond.    *    *    * 
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'The  secretary  of  the  treasury  is  hereby  authorised  to 
issue,  upon  such  terms  and  under  such  regulations  as  he  may 
from  time  to  time  prescribe,  registered  bonds  in  exchange 
and  in  lieu  of  any  coupon  bonds.     *     *     *" 

There  is  also  the  provision  of  section  3705  R.  S.,  section  6820 
U.  S.  Compiled  Statutes,  to  the  effect  that  the  owner  of  a  missing 
registered  bond  must  give  bond  to  indemnify  the  United  States 
from  any  claim  because  of  the  lost  or  destroyed  bond. 

These  provisions  seem  to  assume  at  least  that  registered  bonds 
issued  by  the  Secretary  of  the  Treasury  are  negotiable.  However, 
it  is  clear  that  they  are  not  negotiable.  I  have  examined  a  regis- 
tered bond  of  the  issue  known  as  the  "Third  Liberty  Loan/'  By 
it  the  United  States  promises  to  pay  a  named  person  or  his  regis- 
tered assignee  the  amount  therein  named.  Assignment  can  be 
made  only*  in  the  manner  specified  by  the  regulations  of  the  treas- 
ury department  and  set  forth  on  the  back  of  the  bond.  Briefly 
stated,  the  requirement  is  that  the  assignment  must  be  endorsed 
on  the  bond  in  writing  and  attested  before  certain  designated 
officers.  When  such  attested  assignment  is  made  the  named  as- 
signee is  entitled  to  have  the  bond  transferred  on  the  books  of  the 
treasury  department,  and  thereafter  to  receive  the  installments  of 
interest,  and  ultimately,  if  he  remains  the  owner  thereof  so  long, 
the  principal  sum. 

It  is  clear  that  such  an  instrument  is  not  negotiable. 

See— Scollins  v.  Rollins,  173  Mass.  275 ; 

Savings    Institute    v.    National    Exchange    Bank,    170 

N.  Y.,  58; 
Benwell  v.  Newark,  55  N.  J.  Eq.,  260. 
Not  being  negotiable,  such  bond  is  not  an  obligation  the  abso- 
lute ownership  of  which  can  be  transferred  to  a  vendee  in  the  sense 
in  which  the  absolute  ownership  of  a  negotiable  instrument  would 
be  transferred  by  delivery  or  endorsement  and  delivery.  It  is  not 
an  obligation  the  mere  deposit  of  which  would  afford  any  security 
of  the  kind  contemplated  by  section  330-3  G.  C. ;  for  such  naked 
deposit  would  not  vest  in  the  treasurer  of  state  or  the  state  board 
of  deposit  any  special  legal  property  in  the  obligation  represented 
by  the  paper  writing  which  might  be  so  deposited.  In  other  words, 
the  mere  deposit  of  a  registered  bond  with  the  treasurer  of  state 
would  be  worthless  as  security. 

For  this  reason,  and  because  neither  the  treasurer  of  state 
nor  the  board  of  deposit  could  make  to  the  vendee  of  such  bonds 
which  might  be  sold  under  section  330-6,  supra,  such  a  title  as 
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would  amount  to  "absolute  ownership"  within  the  meaning  of  sec- 
tion 830-7,  it  might  be  technically  argued  that  the  statute  does  not 
contemplate  the  use  of  such  registered  bonds  as  collateral  security 
for  state  deposits.  But  though  it  is  true  that  such  use  is  not 
within  the  precise  letter  of  the  statute,  it  may  be  deemed  to  be 
within  its  spirit;  for  by  the  employment  of  adequate  devices  such 
registered  bonds  may  be  so  employed  as  to  afford  in  truth  a  higher 
form  of  real  security  for  the  performance  of  the  obligation  of  the 
depository  than  coupon  bonds  might  afford.  Section  330-3  does 
not  discriminate  among  the  different  kinds  of  United  States  bonds 
which  may  be  "deposited,"  but  on  its  face  makes  all  such  govern- 
ment bonds  acceptable  as  security  for  state  deposits.  By  giving  to 
this  section  and  to  the  other  sections  which  have  been  quoted  a 
liberal  interpretation  to  effectuate  the  main  purpose  for  which  they 
were  enacted,  it  is  possible  to  say  that  they  contemplate  such  steps 
as  may  enable  the  use  of  any  kind  of  United  States  bonds  as  se- 
curity for  the  purpose  therein  mentioned.  Such  steps  in  the  case 
of  registered  bonds  would  be  as  follows : 

Inasmuch  as  the  state  board  of  deposit  must  make  title  to 
possible  purchasers  (Section  330-7) ,  registered  bonds  intended  to  be 
used  for  the  purpose  named  should  be  assigned  to  and  registered 
in  the  name  of  the  state  board  of  deposit  of  the  state  of  Ohio. 
This  is  all  that  can  appear  on  the  back  of  the  registered  bond. 
There  should,  however,  be  executed  in  duplicate  a  trust  agreement 
reciting  the  assignment  and* transfer  of  the  bonds  to  the  state 
board  of  deposit  and  their  custody  by  the  treasurer  of  state,  and 
declaring  that  such  assignment  and  transfer  of  possession  is  upon 
trust  to  secure  the  faithful  performance  of  the  obligation  of  the 
assignor  (the  depository)  to  the  state  of  Ohio  under  the  state  de- 
pository law;  and  that  the  state  board  and  the  treasurer  of  state 
are  faithfully  to  account,  for  all  interest  received  on  bonds,  to  the 
depository  so  long  as  it  is  not  in  default,  and  to  execute  such  proper 
re-assignment  as  may  enable  the  depository  to  secure  again  the 
legal  title  of  the  bonds  upon  the  complete  discharge  of  its  obliga- 
tions under  the  depository  contract.  The  trust  agreement  should 
also  provide  that  in  the  event  of  default  the  trustee  (the  board  of 
deposit  and  the  treasurer  of  state)  should  have  such  power  of  sale 
as  is  provided  for  by  section  330-6  G.  C,  and  power  to  transfer 
the  legal  title  of  the  bonds  by  assignment,  in  the  manner  provided 
by  tEe  regulations  of  the  United  States  Treasury  Department,  to 
the  purchaser  at  such  sales  in  the  manner  provided  by  section  330-7 
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6.  C,  accounting,  however,  to  the  depository  for  any  surplus  in 
the  fund  realized  from  the  sale  of  the  bonds  and  the  interest  col- 
lected and  unpaid  over  the  amount  due  the  state  and  the  expenses 
of  the  sale. 

In  the  event  of  default  under  such  deposit  the  proceedings 
would  be  such  as  are  indicated  by  the  form  of  the  above  outlined 
trust  agreement. 


It  is  Primarily  the  Duty  of  the  Prosecuting  Attorney,  not  Only  to 
Give  Legal  Advice  to  Township  Officers,  but,  if  so  Requested,  to 
Prosecute  and  Defend  Suits  in  Which  Such  Officers  are  Parties. 
It  is  Also  the  Duty  of  the  Prosecuting  Attorney,  if,  and  When  Re- 
quested by  the  County  Commissioners,  to  Represent  the  County 
Infirmary  Superintendent  in  Any  Action  or  Suit  to  Which  the 
County  Infirmary  Superintendent  is  a  Party  Where  it  Appears 
That  Said  Action  or  Suit  Concerns  the  Administration  of  the  Af- 
fairs of  the  County  Infirmary.  Where,  However,  Township  Trus- 
tees Have  Filed  an  Action  Against  the  Superintendent  of  the 
County  Infirmary,  the  Prosecuting  Attorney  Should  Assume  no 
Relation  to  the  Case  Antagonistic  to  the  County  Commissioners, 
as  the  County  Commissioners  Have  Superior  Right  to  the  Serv- 
ices of  the  Prosecuting  Attorney. 


No.  92— (Opinion  Dated  March  3,  1919.) 

Hon.  Joseph  W.  Bagley ,  Prosecuting  Attorney,  Georgetown/  Ohio. 

Dear  Sir:     Your  letter  of  February  20,  1919,  receipt  of  which 
is  acknowledged,  reads  as  follows : 

"A  petition  has  been  filed  in  the  Court  of  Common  Pleas  of 
Brown  County,  by  the  township  trustees  of  Union  township, 
said  county,  in  their  official  capacity  as  relators,  praying  for 
a  writ  of  mandamus  against  J.  R.  B.,  as  superintendent  of  the 
county  infirmary  of  said  county  in  his  official  capacity,  in  which 
relators  seek  to  compel  the  superintendent  to  receive  into  the 
infirmary  one  J.  H.,  who,  it  is  alleged,  is  a  proper  subject  to 
be,  and  should  be,  admitted  into  the  infirmary  by  the  superin- 
tendent. 

"Mr.  B.  has  requested  me  as  prosecuting  attorney  of  said 
county,  to  represent  him,  file  his  answer,  and  conduct  his  de- 
fense in  said  case. 

"(1)  Is  it  my  duty  as  such  prosecuting  attorney  to  rep- 
resent respondent  in  the  case,  or  does  the  fact  that,  in  my  of- 
ficial capacity  I  am  the  legal  adviser  of  township  trustees  un- 
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der  General  Code,  Section  2917,  render  my  appearance  in  the 
case  for  the  superintendent  inconsistent  with  my  duty  as  such 
adviser  to  the  relators  ? 

"(2)     Have  the  relators  the  right  to  require  my  official 
services  to  represent  them  in  the  case,  upon  proper  request  ?" 


The  duty  of  prosecuting  attorneys,  relative  to  appearing  in 
suits  and  actions  to  which  county  commissioners  and  certain  other 
public  officers  are  parties,  is  prescribed  by  section  2917  G.  C,  which 
says  : 

"The  prosecuting  attorney  shall  be  the  legal  adviser  of 
the  county  commissioners  and  all  other  county  officers  and 
county  boards  and  any  of  them  may  require  of  him  written 
opinions  or  instructions  in  matters  connected  with  their  of- 
ficial duties.  He  shall  prosecute  and  defend  all  suits  and  ac- 
tions which  any  such  officer  or  board  may  direct  or  to  which 
it  is  a  party,  and  no  such  county  officer  may  employ  counsel 
or  attorney  at  the  expense  of  the  county  except  as  provided  in 
Section  2412.  He  shall  be  the  legal  adviser  for  all  township  of- 
ficers, and  no  such  officer  may  employ  other  counsel  or  attor- 
ney except  on  the  order  of  the  township  trustees  duly  entered 
upon  their  journal,  in  which  the  compensation  to  be  paid  for 
such  legal  services  shall  be  fixed.  Such  compensation  shall  be 
paid  from  the  township  fund." 

Said  section  does  not  expressly  say  that  the  prosecuting  at- 
torney shall  prosecute  and  defend  all  suits  to  which  township  offic- 
ers are  parties,  but  only  that  "he  shall  be  the  legal  adviser  for  all 
township  officers  *  *  ."  The  remainder  of  the  sentence  just 
above  referred  to  says,  however,  "*  *  and  no  such  officer  may 
employ  other  counsel  or  attorney  except  on  the  order  of  the  town- 
ship trustees",  etc. 

Sensible  construction  compels  the  conclusion  that  it  is  the  duty 
of  the  prosecuting  attorney  not  only  to  give  legal  advice  to  town- 
ship officers,  but,  if  so  requested,  to  prosecute  and  defend  suits  to 
which  such  officers  are  parties,  and  this  is  the  usual  practice. 

It  might  be  said  that  in  a  technical  sense,  unless  the  county 
infirmary  superintendent  can  be  regarded  as  a  "county  officer,"  the 
prosecuting  attorney  is  not  required  by  section  2917  G.  C.  to  appear 
for  him  in  any  suit  or  action  to  which  said  superintendent  is  a  party. 

That  the  county  infirmary  superintendent  is  not  a  county 
officer  is  suggested  by  two  considerations:  First,  that  his  position 
rests  upon  appointment  and  not  by  election,  as  required  by  section 
1  of  Article  X  of  the  Constitution  of  Ohio.  Secondly,  that  our 
Supreme  Court,  in  Palmer  v.  Zeigler,  76  O.  S.,  210,  held  that  the 
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superintendent  of  a  county  infirmary  is  not  the  holder  of  a  public 
office  within  the  meaning  of  section  12303  G.  C,  the  quo  warranto 
statute. 

At  the  time  the  Palmer  case,  supra,  was  decided,  the  infirmary 
superintendent  was  appointed  by  the  county  board  of  infirmary  di- 
rectors. Subsequently  (102  0.  L.  433),  the  legislature  transferred 
to  the  county  commissioners  the  powefs  theretofore  exercised  by 
said  directors,  but  no  substantial  change  was  made  in  the  nature  of 
the  infirmary  superintendent's  position  or  in  the  extent  of  his  pow- 
ers.  He  is  still,  as  Price,  J.,  said  in  the  Palmer  case  (p.  224) : 

"  *  *  a  mere  employe  or  contractor  under  oath  and  bond,  lim- 
ited on  all  sides  in  his  authority  and  not  authorized  by  Law  to 
contract  for  the  supplies  except  in  a  limited  degree/9 

That  the  relation  between  the  commissioners  and  the  infirmary 
superintendent  is  virtually  that  of  principal  and  agent,  is  particu- 
larly apparent  from  section  2523  G.  C,  which  says : 

"The  county  commissioners  shall  appoint  a  superintendent, 
who  shall  reside  in  some  apartment  of  the  infirmary  or  other 
building  contiguous  thereto,  and  shall  receive  such  compen- 
sation for  his  services  as  they  determine.  The  superintendent 
shall  perform  such  duties  as  the  commissioners  impose  upon 
him,  and  be  governed  in  all  respects  by  their  rules  and  regula- 
tions. He  shall  not  be  removed  by  them  except  for  good  and 
sufficient  cause.  The  commissioners  shall  not  appoint  one  of 
their  own  number  superintendent,  nor  shall  any  commissioner 
be  eligible  to  any  other  office  in  the  infirmary  or  receive  any 
compensation  as  physicians,  or  otherwise,  directly  or  indirectly 
wherein  the  appointing  power  is  vested  in  such  board." 

It  appears  from  your  letter,  as  well  as  from  a  copy  which  I  have 
seen  of  the  petition  in  the  case  your  letter  refers  to,  that  the  county 
commissioners  of  your  county  have  not  been  made  parties  to  the 
action,  the  county  infirmary  superintendent  being  the  only  respond- 
ent named  therein. 

As  a  matter  of  law,  however,  the  county  commissioners  have 
an  interest  in  the  outcome  of  cases  of  this  nature.  Section  2522 
G.  C.  charges  them  with  the  duty  of  making  all  contracts  and  pur- 
chases necessary  for  the  county  infirmary  also  the  duty  of  promot- 
ing sobriety,  morality  and  industry  among  the  inmates. 

Section  2528  G.  C.  requires  the  commissioners  to  appropriate 
from  time  to  time,  from  the  county  poor  fund,  moneys  necessary  for 
current  supplies  and  expenses  of  the  infirmary,  which  moneys  are 
expended  by  the  infirmary  superintendent. 
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Section  2532  G.  C.  requires  the  county  commissioners  to  ex- 
amine each  month  the  condition  of  the  infirmary  and  the  inmates. 

Section  5627  G.  C.  authorizes  the  county  commissioners  to  de- 
termine the  amount  of  money  to  be  raised  for  the  support  of  the 
poor,  which  amount  is  set  forth  by  them  in  the  annual  budget  sub- 
mitted by  them  under  section  5649-3a  G.  C. 

Section  5627  G.  C.  authorizes  the  county  commissioners  to  de- 
termine the  amount  of  money  to  be  raised  for  the  support  of  the 
poor,  which  amount  is  set  forth  by  them  in  the  annual  budget  sub- 
mitted by  them  under  section  5649-3a  G.  C. 

Other  sections  might  be  cited  to  show  the  close  relationship 
which  the  county  commissioners  sustain  to  the  management  of  the 
county  infirmary  and  to  indicate  the  interest  which  they,  as  repre- 
sentatives of  the  public,  are  expected  to  show  in  the  conduct  of  that 
institution. 

In  other  words,  any  action  or  suit  "the  result  of  which  may  be 
to  increase  the  number  of  inmates  in  the  county  infirmary,  is  one 
that  concerns  the  official  duties  of  the  county  commissioners,  and 
justifies  them  in  requesting  the  prosecuting  attorney  to  take  what- 
ever steps  he  deems  advisable  to  protect  their  interests,  and  where 
the  suit  in  fact  affects,  or  may  affect,  their  official  interests,  their 
right  to  the  prosecuting  attorney's  advice  and  assistance  isi  not 
changed  by  the  mere  circumstance  that  they  have  not  been  made 
parties  by  the  pleadings. 

This  conclusion  is  in  harmony  with  the  view  set  forth  in  a  for- 
mer opinion  of  this  department  (1915  A.  G.  R.,  Vol.  I,  p.  394),  hold- 
ing that  road  commissioners  under  sections  7232,  et  seq.  G.  C.  (now 
repealed),  while  not  county  officers  under  the  constitution,  are 
agents  of  the  county  commissioners  and  entitled  to  the  services  of 
the  prosecuting  attorney  in  the  prosecution  or  defense  of  any  suit 
or  action. 

The  desire  on  the  part  of  the  principal  (that  is>  to  say,  the 
county  commissioners)  for  the  appearance  in  the  suit  of  the  prose- 
cuting attorney  to  represent  the  agent  (meaning  the  infirmary  su- 
perintendent) must  of  course  be  manifest  before  the  prosecuting 
attorney  is  under  any  obligation  to  render  his  services.  Whether, 
as>  to  the  case  presented  by  you,  the  commissioners  have  requested 
you  to  represent  the  infirmary  superintendent,  does  not  appear 
from  your  letter. 

I  am  therefore  of  the  opinion  that  it  is  the  duty  of  the  prose- 
cuting attorney,  if  and  when  requested  by  the  county  commission- 
ers, to  represent  the  county  infirmary  superintendent  in  any  action 
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or  suit  to  which  the  county  infirmary  superintendent  is  a  party, 
where  it  appears  that  said  action  or  suit  concerns)  the  administra- 
tion of  the  affairs  of  the  county  infirmary. 

Thus  far  nothing  has  been  said  as  to  that  part  of  your  first 
question  which  reads : 

«*  *  does  j^e  fact  that  in  my  official  capacity  I  am  the  legal 
adviser  of  the  township  trustees  under  General  Code,  Section 
2917,  render  my  appearance  in  the  case  for  the  superintendent 
inconsistent  with  my  duty  as  such  adviser  to  the  relators  ?" 

I  am  of  the  opinion  that  your  appearance  in  the  case  for  the 
county  infirmary  superintendent  is  not  inconsistent  with  your  duty 
as  adviser  to  the  township  trustees. 

As  explained  above,  if  you  appear  for  the  county  infirmary 
superintendent,  you  will  do  so  on  the  theory  that  the  suit  is  one  that 
affects  the  official  duties  of  the  county  commissioners.  In  other 
words,  your  real  client  isi  the  county  commissioners.  Now  when 
county  commissioners  and  township  trustees  are  adverse  parties  to 
an  action,  it  would  seem  that  the  former  have  been  given  a  prior 
right,  so  to  speak,  to  the  prosecuting  attorney's  official  services, 
this  for  the  reason  that  under  section  2917  G.  C.  the  county  commis- 
sioners are  not  at  liberty  (except  as  provided  in  section  2412  G.  C.) 
to  employ  other  counsel,  while  such  right  is  expressly  given  by  sec- 
tion 2917  G.  C.  to  township  trustees.  It  would  hardly  be  proper, 
then,  to  characterize  as  inconsistent  the  doing  by  the  prosecuting 
attorney  of  the  very,  thing  which  section  2917  G.  C.  requires,  to-wit, 
that— 

"he  shall  prosecute  and  defend  all  suits  and  actions  which  any 
such  officer  or  board  may  direct  or  to  which  it  is  a  party." 

Your  second  question  is:  "Have  the  relators  the  right  to  re- 
quire my  official  services  to  represent  them  in  the  case,  upon  proper 
request?"  In  my  opinion,  and  for  reasons*  just  above  stated,  your 
question  should  be  answered  in  the  negative.  The  case  being  one 
that  concerns  the  official  duties  of  the  county  commissioners,  whose 
right  to  the  services  of  the  prosecuting'  attorney  respecting  the 
conduct  of  litigation  is  superior  to  that  of  the  township  trustees, 
you  should  assume  no  relation' to  the  case  antagonistic  to  the  county 
commissioners. 
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As  Near  Beer  is  an  Article  "Made  of  Something",  and  Has  "Char- 
acteristics Which  Are  Apparent  to  the  Senses",  and,  Under  the 
Express  Terms  of  the  Companies'  Charters,  it  is  to  be  Manu- 
factured, and  as  the  Manufacture  or  Preparation  of  an  Article 
is  Included  in  the  Definition  of  "Product"  and  "Brew",  and  the 
Process  of  Manufacturing  is  at  Least  Kindred  to  "Brewing/9 
Therefore  the  Corporate  Names  of  'The  Pilsner  Products  Com- 
pany" and  "The  Standard  Brewing  Company",  are  not  Likely 
to  Mislead  the  Public  as  to  the  Nature  or  Purpose  of  the  Busi- 
ness Authorized  by  the  Charter. 


No.  132— (Opinion  Dated  March  21,  1919) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:  Your  letter  of  March  20,  1919,  requesting  my 
opinion  as  to  the  right  of  companies  incorporated  for  the  purpose 
of  manufacturing  near  beer  to  adopt  and  use  the  names  of  "The 
Pilsener  Products  Company"  and  "The  Standard  Brewing  Com- 
pany", was  duly  received. 

The  question  as  to  what  names  corporations  may  or  may  not 

adopt  is  elaborately  discussed  in  the  following  authorities: 

2  Fletcher,  Corporations,  Sec.  722; 
1  Clark  &  Marshall,  Corporations,  Sec.  53 ; 
1  Cdok,  Corporations,  Sec.  15; 
1  Thompson,  Corporations,  Sec.  53 ; 
1  Machen,  Corporations,  Sec.  448. 

and  the  texts  are  supported  by  court  decisions  cited  in  the  foot 
notes. 

In  2  Fletcher,  Corporations,  Sec.  722,  the  law  is  stated  as  fol- 
lows: 

"Unless  it  is  otherwise  provided  by  statute,  corporations 
may  choose  any  name  they  see  fit,  however  strange,  un- 
euphonious  or  unrhetorical  it  may  be,  provided  it  is  not  one 
identical  with  or  prejudicially  similar  to  a  name  which  has 
previously  been  adopted  or  is  being  used  by  another  cor- 
poration as  its  corporate  name,"  etc. 

In  1  Clark  &  Marshall,  Corporations,  Sec.  53,  it  is  held : 

"Unless  it  is  otherwise  provided  in  the  statute  under 
which  a  corporation  is  formed,  or  some  other  statute,  the 
members  or  officers  of  a  corporation,  or  proposed  corporation, 
may  select  any  name  they  may  see  fit." 

And  in  1  Cook,  Corporations,  Sec.  15,  the  decisions  are  summed 
up  as  follows: 
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"The  corporate  name  is  usually  the  choice  of  the  incor- 
porators, and  is  specified  in  the  creating  instrument.    *     *     * 
The  statutes  frequently  limit  the  choice  of  the  corporate 
name.    A  corporation  may  take  the  name  of  an  individual  or 
any  other  name,  if  the  statutes  do  not  forbid/9 

The  only  Ohio  statutes  on  this  subject  applicable  to  corpora- 
tions generally,  such  as  companies  of  the  class  referred  to  in  your 
letter,  are  sections  8625  and  8628  G.  C,  the  former  of  which  pro- 
vides that  corporate  names  shall  begin  with  the  word  "The"  and 
end  with  the  word  "Company",  and  the  latter  of  which  provides 
that : 

"The  secretary  of  state  shall  not  file  or  record  any  articles 
of  incorporation  wherein  the  corporate  name  is  likely  to  mis- 
lead the  public  as  to  the  nature  or  purpose  of  the  business  its 
charter  authorizes,  nor  if  such  name  is  that  of  an  existing 
corporation,  or  so  similar  thereto  as  to  be  likely  to  mislead 
the  public,  unless  the  written  consent  of  the  existing  corpora- 
tion, signed  by  its  president  and  secretary,  be  filed  with  such 
articles." 

As  I  understand  it,  you  desire  my  opinion  as  to  whether  or 
not  the  names  above  mentioned  are  likely  to  mislead  the  public  as 
to  the  nature  or  purpose  of  the  business  authorized  by  the  com- 
panies' charter,  within  the  meaning  of  the  first  clause  of  section 
8628  G.  C. 

The  word  "product"  was  judicially  defined  in  White  vs.  Bar- 
ney, 43  Fed.  Rep  474,  at •  page  477,  as  follows: 

"The  word  'product',  however,  imports  an  article  which 
is  made  of  something,  and  which,  when  made,  has  character- 
istics which  are  apparent  to  the  senses." 

and  in  Elder  vs.  State,  162  Ala.,  41,  52,  the  same  definition  is  given, 
with  6  Words  &  Phrases,  p.  5655,  cited  in  support  thereof. 

And  the  word  is -also  defined  in  Webster's  Dictionary  as  fol- 
lows: 

"That  which  is  produced,  brought  forth,  effected,  or  gen- 
erated; production;  yield;  result;  effect;  fruit,  whether  of 
growth  or  labor,  either  physical  or  intellectual;  as  the  pro- 
duct of  land ;  the  products  of  the  season ;  the  products  of  man- 
ufacture, of  commerce  or  of  art,"  etc. 

The  word  "brew"  is  defined  by  Webster  as  follows: 

"1.     To  boil  or  seeth. 

"2.  To  prepare,  as  a  liquor,  from  malt  and  hops,  or  from 
other  materials,  by  steeping,  boiling,  and  fermentation. 
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"1.    To  perform  the  business  of  brewing  or  making  beer. 
'The  mixture  formed  by  brewing;  that  which  is  brewed." 

v. 
and  the  word  "brewing"  is  also  defined  by  the  same  authority,  viz: 

"The  act  or  process  of  preparing  liquors  from  malt  and 
hops,  etc 

'A  mixing  together/9 


€4 


While  the  words  "brew"  and  "brewing"  are  commonly  used  in 
connection  with  the  manufacture  of  intoxicating  liquor,  yet  that  is 
not  its  only  application,  for  the  definitions  above  quoted  clearly 
show  that  the  word  has  a  broader  meaning,  and  includes  products 
other  than  intoxicating  liquors. 

As  near  beer  is  an  article  "made  of  something",  and  has 
"characteristics  which  are  apparent  to  the  senses",  and,  under  the 
express  terms  of  the  companies9  charter,  it  is  to  be  manufactured, 
and  as  the  manufacture  or  preparation  of  an  article  is  included  in 
the  definitions  of  "product"  and  "brew",  and  the  process  of  manu- 
facturing is  at  least  kindred  to  "brewing",  I  am  of  the  opinion  that 
the  corporate  names  mentioned  in  your  letter  are  not  likely  to  mis- 
lead the  public  as  to  the  nature  or  purpose  of  the  business  au- 
thorized by;  the  charters. 
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SYLLABUS 

15917— The  Baltimore  ft  Ohio 
Southwestern  Railroad  Company  vs. 
Joseph  ,F.  Bailey. 

Error  to  the  Court  of  Appeals  of 
Hamilton  county. 
Johnson,  J. 

1  In  the  Federal  Employers'  Lia- 
bility Act,  Congress  covered  the  re- 
sponsibility of  interstate  carriers  by 
railroad  to  their  employes  injured  in 
such  commerce,  and  that  act  super- 
sedes the  statutes  of  the  states  on  the 
subject,  but  Congress  has  not  in  that 
act  or  otherwise  given  authority  for 
the  creation  and  operation  of  relief 
associations  which  employes  of  car- 
riers engaged  in  interstate  commerce 
are  compelled  to  join,  nor  for  such  as- 
sociation to  withhold  any  part  of  the 
wages  of  an  employe  against  his  con- 
sent to  pay  dues  therein,  nor  to  re- 
quire either  as  a  conditoin  to  secur- 
ing employment  or  being  employed. 

2.  The  freedom  of  contract  guar- 
anteed by  the  Constitution  is  not  in- 
fringed by  the  provisions  of  Sections 
9012,  9013  and  9014,  General  Code, 
which  prohbit  a  corporation  from  com- 


pelling employes  to  Join  any  asBOcia- 
tlon,  from  withholding  any  part  of  the 
wages  or  salary  of  employes  for  the 
payment  of  dues  therein,  from  requir- 
ing either  as  a  condition  of  securing 
employment  or  being  employed,  or 
from  making  an  agreement  with  a  per- 
son about  to  enter  employment  where- 
by he  agrees  to  waive  any  right  to 
damages  against  a  railroad  company, 
thereafter  arising  for  personal  injury 
or  death,  or  whereby  he  agrees  to  sur- 
render or  waive,  in  case  he  asserts 
such  right,  any  other  right. 

3.  The  provisions  of  those  sections 
do  not  conflict  and  are  not  inconsist- 
ent with  the  Federal  Employers'  Lia- 
bility Act  or  impair  its  full  effect  and 
operation. 

4.  Sections  9012,  9013  and  9014,  Gen- 
eral Code,  are  valid  enactments  in 
the  exercise  of  the  police  power,  not 
in  conflict  with  the  State  or  Federal 
Constitution. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Jones, 
Matthias  and  Donahue,  JJ.,  concur. 

Robinson,  J.,  not  participating. 
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Bills    Introduced    In    House 

H.  B.  No.  455 — Mr.  Myers.  To  give 
credit  for  the  time  spent  in  the  mili- 
tary service  of  the  United  States  to 
law  students,  to  be  credited  on  the  re- 
quired three  years'  study. 

H.  B.  No.  456— Mr.  Dildine.  To 
amend  the  General  Code,  relating  to 
the  allowance  of  premiums  paid  to 
surety  bond  companies,  and  providing 
uniformity  of  charges. 

H.  B.  No.  457— Mr.  Mulcahy.  To 
amend  the  General  Code,  relative  to 
the  tax  levy  for  county  agricultural 
societies,  raising  the  maximum 
amount  and  providing  a  minimum  of 
$1,000. 

H.  B.  No.  458— Mr.  Banker.  Relat- 
ing to  the  salaries  of  appointive  state 
officers,  by  increasing  salary  of  insur- 
ance commissioner. 

H.  B.  No.  469 — Mr.  Johnston.  To 
amend  the  General  Code,  relating  to 
dower  as  applied  to  alien  property 
holders. 

H.  B.  No.  460 — Mr.  Jones,  of  Trum- 
bull. Providing  for  the  transfer  of 
former  road  district  funds  to  the  coun- 
ty road  fund  and  making  provision  for 
payment  of  interest  and  principal  of 
outstanding  roctd  district  bonds. 

H.  B.  No.  461 — Mr.  Beetham.  To 
amend  the  General  Code  as  to  inspec- 
tors and  challengers  at  state  initiative 
and  referendum  elections  and  allow- 
ing women  to  act  in  certain  cases. 

H.  B.  No.  462— Mr.  Comings.  To 
amend  the  General  Code,  relative  to 
allowing  the  selling,  exchanging,  or 
encumbering  real  estate  held  by  chari- 
table or  religious  society  or  associa- 
tion. 

H.  B.  No.  463— Mr.  Myers.  To 
amend  the  General  Code  relating  to 
tile  acquirement  of  land  for  public 
buildings  by  county  commissioners  for 
use  as  market  places. 

H.  B.  No.  464— Mr.  Stokes:  Author- 
ising the  county  commissioners  of 
Montgomery  county  to  allow  and  or- 
der paid  to  Anna  E.  Ryder  for  per- 
sonal injuries  resulting  from  a  fall  on 
the  steps  of  the  court  house  of  Mont- 
gomery county,  Ohio,  a  sum  not  to  ex- 
ceed six  hundred  dollars. 


H.  B.  No.  465— Mr.  Matthews.  De- 
fining the  water  resources  of  the  state 
of  Ohio,  providing  for  the  making  of  a 
comprehensive  survey,  thereof,  by  the 
superintendent  of  the  department  of 
public  works,  of  Ohio,  vesting  in  said 
Department  certain  powers  and  duties 
providing  for  annulment  of  forfeited 
or  invalid  claims  affecting  water. 

H.  B.  No.  466— Mr.  Spldel.  To  au- 
thorize the  use  and  purchase  of  voting 
machines  for  any  or  all  elections  to 
be  held  within  any  city,  village,  or 
other  civil  division  of  the  state  and 
for  the  appointment  of  commissioners. 

H.  B.  No.  467 — Mr.  Bryson.  To 
amend  the  General  Code,  to  provide 
additional  compensation  for  justices 
of  the  peace  in  certain  townships  and 
to  require  the  trustees  of  a  township 
to  furnish  an  office  and  certain  sup- 
plies for  justices  of  the  peace  thereof. 

H.  B.  No.  468 — Mr.  Backowski.  To 
amend  the  General  Code  to  provide 
for  the  designation  of  a  judge  to  act 
during  the  temporary  absence  or  dis- 
ability of  the  judge  of  the  juvenile 
court 

H.  B.  No.  469 — Mr.  Myers.  To  pro- 
vide for  the  development  of  American- 
ization work  and  to  encourage  patri- 
otic education  and  assimilation  of  for- 
eign born  residents. 

H.  B.  No.  470— Mr.  Bryson.  To 
amend  the  General  Code,  relative  to 
the  construction  and  repair  of  bridges 
and  viaducts  by  county  commission- 
ers. 

H.  B.  No.  471— Mr.  Robinson.  To 
amend  the  General  Code,  providing 
that  where  public  utility  company 
raises  rates,  notice  of  rates  must  be 
published  in  newspaper  for  thirty 
days. 

H.  B.  No.  47fc— Mr.  Thompson.  To 
amend  the  General  Code,  relating  to 
county  auditor;  providing  that  term 
•begins  on  January  1st. 

H.  B.  No.  473— Mr.  Pearson.  To 
amend  the  General  Code,  relative  to 
Memorial  Day,  and  increasing  appro- 
priations of  county,  city,  and  town- 
ship to  organizations  of  war  veterans. 
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H.  B.  No.  474— Mr.  Silver.  To 
amend  the  General  Code,  relative  to 
county  agricultural  societies,  and  pro- 
vides increased  county  funds  there- 
for. 

H.  B.  No.  475— Mr.  Halstead.  Rela- 
tive to  contracts  In  disposing  of  se- 
curities, and  provides  that  terms  of 
sale  be  shown. 

H.  B.  No.  476 — Mr.  Freeman.  To 
authorize  the  trustees  of  the  Ohio 
State  University  to  construct,  equip 
and  furnish  a  hospital  for  charity  and 
teaching  purposes  and  to  provide  an 
appropriation  therefor. 

H.  B.  No.  477 — Mr.  Freeman.  De- 
fining the  crime  of  criminal  syndical- 
ism and  prescribing  punishment 
therefor,  aimed  at  I.  W.  W.  and  Bol- 
shevik!. 

H.  B.  No.  478 — Mr.  Bryson.  Permits 
Xenia  Traction  Co.  to  extend  its  line 
on  the  grounds  of  the  Ohio  Soldiers' 
and  Sailors'  Orphans  Home  at  Xenia, 

H.  B.  No.  479 — Mr.  Brown.  To 
amend  the  General  Code,  relative  to 
the  transfer  of  school  districts  in  rela- 
tion to  the  tax  duplicate. 


H.  B.  No.  151 — Mr.  Backowski.  Con- 
ditional sales. 

H.  B.  No.  314— Mr.  Helfrlch.     Reg- 
istration of  births  and  deaths. 

H.  B.  No.  168— Mr.  Miller.    Deposit 
of  county  funds. 

Sub.   H.   B.  No.  305— Mr.     Chester. 
County  hospitals. 


Defeated  In   House 

S.  B.  No.  82 — Mr.  Agnew.     Building 
permits  in  counties. 


Resolutions  Adopted  in  House 

H.  J.  R.  No.  47— Mr.  Beetham. 
Providing  that  general  assembly  ad- 
journ April  4  to  April  22. 


Indefinitely  Postponed    in    House 

H.   B.    No.      118— Mr.     Gordon     of 
Brown.     Garages  and  filling  stations. 


Bills   Passed    in    House 

H.  B.  No.  38 — Mr.  Kay.    Water  used 
in  school  'buildings. 

H.  B.  No.     455 — Mr.     Myers.     Law 
students  in  U.  S.  service. 

H.  B.  No.  309— Mr.  Billngslea.    Pay 
for  teaching. 

H.  B.  No.  294— Mr.   Crabbe.     Fees 
and  salaries. 

H.  B.  No.  211— Mr.  Hughes.    Health 
districts. 

H.   B.  No.  310 — Mr.   Blauser.     Mu- 
nicipal gas  plants. 

H.  B.  No.  161— Mr.  Lents.    Mineral 
.lands. 

H.  B.  No.  296 — Mr.  Lonz.     Markers 
at  graves. 

S.  B.  No.  72— Mr.  Parrett.    Listing 
personal  property. 

H.  B.   No.  387— Mr.   Walsh.     Park 
districts. 

S.  B.  No.  84 — Mr.  Agnew.     Listing 
personal  property. 

•9.  B.  No.  89 — Mr.  Parrett.    Express 
companies  taxation. 


Committee  Reference  of  House    and 
Senate   Bills   in   House 

Am.  S.  B.  No.  112— Mr.  Kryder. 
To  the  committee  on  Military  Af- 
fairs. 

S.  B.  No.  113— Mr.  Bellew.  To 
the  committee  on  Judiciary. 

S.  B.  No.  115— Mr.  Bellew  To  the 
committee  on  Judiciary. 

H.  B.  No.  440— Mr.  Winter.  To 
the  committee  on  Insurance. 

H.  B.  No.  441 — Mr.  Wenner.  To 
the  committee  on  Public  Health. 

H.  B.  No.  442— Mr.  Copeland.  To 
the  committee  on  County  Affairs. 

H.  B.  No.  448 — Mr.  Copeland.  To 
the  committee  on  County  Affairs. 

H.  B.  No.  444— Mr.  Copeland  (by 
request).  To  the  committee  on  Com- 
mon Schools. 

H.  B.  No.  446— Mr.  Scott  To  the 
committee  on  Military  Affairs. 

H.  B.  No.  446— Mr.  Scott  (by  re- 
quest). To  the  committee  on  Mili- 
tary Affairs. 

H.  B.  No.  447— Mr.  Robinson.  To 
the  committee  on  Agriculture. 

H.  B.  No.  448— Mr  Hughes.  To  the 
committee  on  Public  Buildings  and 
Lands. 
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H.  B.  No.  449— Mr.  Comings.  To 
the  committee  on  County  Affairs. 

H.  B.  No.  450— Mr.  Hughes.  To 
the  committee  on  Public  Health. 

H.  B.  No.  451— Ifr.  Evans.  To  the 
committee  on  Judiciary. 

H.  B.  No.  452— Mr.  Evans.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  458 — Mr.  Graham,  of 
Muskingum.  To  the  committee  on 
Corporations. 

H.  B.  No.  454 — Mr.  Barnes.  To  the 
committee  on  Manufactures  and 
Commerce. 

H.  B.  No.  468— Mr.  Backowski.  To 
committee  on  Judiciary. 

H.  B.  No.  469— Mr.  Myers.  Not  re- 
ferred. 

H.  B.  No.  470 — Mr.  Bryson.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  471 — Mr.  Robinson.  To 
committee  on  Public  Utilities. 

H.  B.  No.  455 — Mr.  Myers.  Not  re- 
ferred. 

H.  B.  No.  456— Mr.  Dildine.  To  the 
committee  on  Insurance. 

H.  B.  No.  457— Mr.  Mulcahy.  To 
the  committee  on  Agriculture. 

H.  B.  No.  458 — Mr.  Banker.  To  the 
committee  on  Appropriations  and  Fi- 
nance. 

H.  B.  No.  459 — Mr.  Johnston.  To 
the  committee  on  Codes,  Courts  and 
Procedure. 

H.  B.  No.  4450 — Mr.  Jones,  of  Trum- 
bull. To  'the  committee  on  Public 
Highways. 

H.  B.  No.  461— Mr.  Beetham.  To 
the  committee  on  Privileges  and  Elec- 
tions. 

H.  B.  No.  462 — Mr.  Comings.  To 
the  committee  on  County  Affairs. 

H.  B.  No.  463 — Mr.  Myers.  To  the 
committee  on  County  Affairs. 

H.  B.  No.  464 — Mr.  Stokes  (by  re- 
quest). To  the  committee  on  County 
Affairs. 

H.  B.  No.  465 — Mr.  Matthews.  To 
the  committee  on  Public  Waterways. 

H.  B.  No.  466— Mr.  Spidel.  To  the 
committee  on  Privileges  and  Elec- 
tions. 

H.  B.  No.  467 — Mr.  Bryson.  To  the 
committee  on  County  Affairs. 


Senate  Bills  in  the  House  and    Their 
Committee  Reference 

Am.  S.  B.  No.  112 — Mr.  Kryder.  To 
the  committee  on  Military  Affairs. 

S.  B.  No.  113 — Mr.  Bellow.  To  the 
committee  on  Judiciary. 

S.  B.  No.  115— Mr.  Bellew.  To  the 
committee  on  Judiciary. 

S.  B.  No.  121— Mr.  Berry  (fby  re- 
quest). To  the  committee  on  Public 
Health. 

S.  B.  No.  49 — Mr.  Parrett  To  the 
committee  on  Insurance. 

Am.  S.  B.  No.  122— Mr.  Stone.  To 
committee  on  Mines  and  Mining. 

Am.  S.  B.  No.  81 — Mr.  Lloyd.  To 
committee  on  Benevolent  and  Penal 
Institutions. 

S.  B.  No.  126 — Mr.  Ritter.  To  com- 
mittee on  Appropriations  and  Fi- 
nance. 

S.  B.  No.  91— Mr.  O'Brien.  To  the 
Committee  on  Insurance. 

S.  B.  No.  119 — Mr.  Latham.  To  com- 
mittee on  Public  Buildings  and  Lands. 

S.  B.  No.  123 — Mr.  Davis.  To  the 
committee  on  Insurance. 

Am.  S.  B.  No.  87 — Mr.  Lloyd.  To 
committee  on  Benevolent  and  Penal 
Institutions. 

S.  B.  No.  128— Mr.  Miller.  To  the 
committee  on  judiciary. 


Bills  Reported  Out  of  Committees  and 
Up  for  Passage  In  the  House 

S.  B.  No.  69 — Mr.  Sparks.    New  pen- 
itentiary. 

Am.   H.    B.    No.    257 — Mr.     Bryson. 
Home  demonstration  agents. 

H.  B.  No.  323— Mr.  Miller.     Massil- 
lon  electric  company. 

Am.  H.  B.  No.  262— Mr.  Hugbes.  Re- 
funding of  taxes. 

H.  B.  No.  20 — Mr.  Hughes.    Expen- 
ses of  judges. 

Sub.   H.   B.    No.     73 — Mr.   Wenner. 
Tenure  of  teachers. 

H.  B.  No.  237— Mr.  Green.     Streets 
outside  of  cities. 

Am.  H.  B.  No.  269 — Mr.  Winter.  Dry 
cleaning  establishments. 

Am.    H.    B.    No.      266 — Mr.      Bing. 
School  Lands. 
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H.  B.  No.  274— Mr.  Burns.     Oil  in- 
spection. 

H.  B.  No.  213 — Mr.  Evans.    Real  es- 
tate assessments. 

Am.  S.  B.  No.  13— Mr.  Whittemore. 
Akron  municipal  court. 

Am.   H.   B.    No.   307— Mr.   Griswold. 
Co-operative  associations. 


Bills   Introduced  In  Senate 

S.  B.  No.  137 — Mr.  Ake.  Concerning 
elementary,  private  and  parochial 
schools  and  providing  that  instruction 
shall  be  in  the  English  language. 

S.  B.  No.  138— Mr.  Kryder.  Au- 
thorizing the  probate  judge  of  War- 
ren County,  Ohio,  to  discharge  trus- 
tee appointed  under  authority  of  103 
Ohio  Laws  591  to  invest  funds  appro- 
priated for  use  of  Mabel  Fitzgerald, 
whose  husband  was  killed  while  in 
the  employ  of  the  state. 

S.  B.  No.  139 — Mr.  Archer.  Provid- 
ing for  the  investment  of  the  surplus 
or  reserve  of  the  state  insurance  fund 
in  bonds. 

S.  B.  No.  140— Mr.  Ritter.  To  amend 
the  General  Code,  relative  to  the 
course  of  study  of  Elementary  schools 
and  including  American  government 
and  citizenship. 

S.  B.  No.  141 — Mr.  Ritter.  To  amend 
the  General  Code,  relative  to  the  offi- 
cers and  employes  of  the  Ohio  Sol- 
diers' and  Sailors'  Orphans'  Home,  re- 
quiring employment  of  war  veterans. 

S.  B.  No.  142— Mr.  Kryder.  Author- 
izing the  probate  judge  of  Summit 
county,  Ohio,  to  discharge  trustee  ap- 
pointed under  authority  of  sundry  ap- 
propriations act  of  1914  to  invest 
funds  appropriated  for  use  of  Marie 
Thompson. 

S.  B.  No.  143 — Mr.  Lloyd.  To  amend 
the  General  Code,  to  regulate  the  op- 
eration of  motor  vehicles  on  the  pub- 
lic roads  and  highways,  and  providing 
penalties  for  unreasonable  operation. 

S.  B.  No.  144 — Mr.  Uoyd.  Provid- 
ing that  licensed  embalmers  who  en- 
tered the  military  service  of  the  Unit- 
ed States  shall  be  reinstated  without 
further  examination. 

S.  B.  No.  145 — The  joint  committee 
on  taxation.  To  authorize  the  taxing 
authorities  of  counties,  municipal  cor- 
porations, township  and  school  dis- 
tricts to  fund  deficiencies  in  operating 


revenues  for  the  year  1919  and  levy 
taxes  in  addition  to  all  limitations  of 
Smith  one  per  cent  law  to  pay  for 
same. 

S.  B.  No.  146 — The  joint  committee 
on  taxation.  To  amend  the  General 
Code,  relating  to  the  assessment  of 
property  for  taxation  by  the  county 
auditor  and  the  county  board  of  revi- 
sion upon  order  of  the  state  tax  com- 
mission. 

S.  B.  No.  147— Mr.  Snyder.  To 
amend  the  General  Code  providing  for 
the  manufacture  and  sale  of  con- 
densed evaporated  milk,  and  allows 
use  of  vegetable  oils. 

S.  B.  148— Mr.  Holl.  To  create  a 
county  board,  to  be  designated  as  the 
trustees  of  the  county  sinking  fond, 
to  have  same  duties  as  such  board  in 
cities. 

Q.  B.  No.  149 — Mr.  Norris.  To  au- 
thorize counties  in  which  building 
commissions  have  been  appointed  for 
the  purpose  of  erecting  county  build- 
ings, for  paying '  the  cost  of  which 
bonds  have  been  authorized  and  sold 
prior  to  the  passage  of  this  act,  to 
erect  said  county  buildings  by  con- 
tract containing  a  guaranteed  maxi- 
mum and  stipulating  that  the  county 
shall  pay  within  such  maximum  the 
cost  of  labor  and  materials,  plus  a 
fixed  percentage  of  profit  to  the  con- 
tractor, based  on  war  contract  plan. 

S.  B.  No.  150— Mr.  Parrett.  To  pro- 
vide for  the  erection  of  a  building  at 
the  Ohio  State  University  for  the 
housing  of  the  College  of  Commerce 
and  Journalism  and  for  other  educa- 
tional purposes. 

S.  B.  No.  151— Mr.- White.  To  amend 
the  General  Code,  relating  to  the  pub- 
lic utility  commission,  and  provides 
thirty  days'  notice  of  hearing  to 
change  rates. 

S.  B.  No.  152— Mr.  White.  To  amend 
the  General  Code,  relating  to  minors 
requiring  state  institutional  care,  and 
requiring  consent  of  board  of  admin- 
istration. 

S.  B.  No.  153— Mr.  White.  To  amend 
the  General  Code,  relating  to  the  in- 
stitution for  the  feeble-minded  and  the 
commitment  and  care  of  feeble-mind- 
ed persons. 

S.  B.  No.  154— Mr.  Uoyd.  TO  amend 
the  General  Code,  relative  to  the  in- 
vestment of  the  capital  of  insurance 
companies. 
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S.  B.  No.  154— Mr.  Miller.  To 
amend  the  general  code  relative  to 
the  filing  of  bond  of  notary  public. 

S.  B.  No.  156 — Mr.  Ake.  To  amend 
the  General  Code,  relative  to  occupa- 
tions for  women  and  forbidding  work- 
ing on  street  cars,  elevators,  and  oth- 
er occupations. 

S.  B.  No.  157— Mr.  Ake.  Prohibiting 
the  employment  of  women  in  any  oc- 
cupations where  they  are  liable  to  the 
danger  of  certain  occupational  dis- 
eases. 


Resolutions  Adopted  in  Senate 

3.  J.  R.  No.  31 — Joint  committee  on 
taxation.    Classification  of  property, 
erty. 

H.  J.  R.  No.  46— Mr.  Crabbe.  Com- 
mittee to  meet  Rainbow  Division. 

H.  J.  R.  No.  41— Mr.  Scott  In- 
vestigate press  smoker. 

S.  J.  R.  No.  36— Mr.  Whittemore. 
Committee  to  investigate  state  boards 
and  commissions. 


Bills  Passed   in  Senate 


H.    B.    No.    27— Mr. 
rooms  at  coal  mines. 


King.     Wash 


S.  B.  No.  49— .Mr.  %Parrett.  Water- 
works property. 

S.  B.  No.  81 — Mr.  Lloyd.  Insane 
convicts. 

S.  B.  No.  121 — Mr.  Berry.  Depart- 
ment of  health  seal. 

S.  B.  No.  122— Mr.  Stone.  Sale  of 
explosives. 

H.  B.  No.  5 — Mr.  Hooley.  Flags  on 
school  houses. 

H.  B.  No.  204— Mr.  Miller.  Sus- 
pended sentences. 

H.  B.  No.  238— Mr.  Silver.  Chil- 
dren's Homes. 

H.  B.  No.  247— Mr.  Miller.  Alliance 
municipal  court 

H.  B.  No.  190 — Mr.  Dunn.  Live  stock 
association. 

S.  B.  No.  91 — Mr.  O'Brien.  Casualty 
Insurance  companies. 

S.  B.  No.  119— Mr.  Latham.  Title 
of  marsh  lands. 

S.  B.  No.  123— Mr.  Davis.  State  in- 
surance funds. 

S.  B.  No.  124— Mr.  Norria.  Con- 
ference of  social  agencies. 

S.  B.  No.  125 — Joint  committee  on 
taxation.  Constitutional  amendments. 

S.  B.  No.  87— Mr.  Lloyd.  Frank- 
lin County  Children's  Home. 

S.  B.  No.  128— Mr.  Miller.  Muni- 
cipal court  of  Zanesville. 

H.  B.  No.  455 — Mr.  Myers.  Law 
students  in  U.  S.  Service. 


Defeated  in  Senate 

Motion  to  pass  S.  B.  No.  74  over 
veto  of  governor. 


Joint  Resolutions  Introduced  in 
Senate 

S.  J.  R.  No.  37 — Mr.  Latham.  Pro- 
viding for  a  constitutional  amendment 
amending  the  direct  primary  provi- 
sion and  providing  that  state  officers 
other  than  governor  he  nominated  by 
delegate  conventions. 


Bills  Reported  Out  by  Committees  and 
Up  for  Passage  In  Senate 

S.    B.    No.    116 — Mr.    Berry.     Lima 
State  Hospital. 

Am.  S.  B.  No.  34— Mr.  Miller.     De- 
posits of  public  money. 

Am.  S.  B.  No.  63 — Mr.     Jones     of 
Meigs.    Roster  of  soldiers. 

Am.  S.  B.  No.  45 — Mr.  Parrett.  Fish 
and  game  code. 

Am.  S.  B.  No.  24 — Mr.  Lloyd.    Con- 
cealed weapons. 

H.  B.  No.     £85— Mr.     Jones.     Chil- 
dren's institutions. 

Am.    H.    B.    No.      295— Mr.      Pouts. 
Guardians. 


Committee  Reference   of  House  and 
Senate  Bills  in  Senate 

Sub.  H.  B.  No.  72— Mr.  Cable.    To 
committee  on  Common  Schools. 

S.  B.  No.    131— Mr.    Archer     To 
committee   on   Common   Schools. 
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S.  B.  No.  132— Mr.  Liggitt  To 
committee  on  Soldiers'  and  Sailors' 
Orphans'  Home. 

S.  B.  No.  188— Mr.  Jones,  of  Meigs. 
To  committee' on  Military  Affairs. 

S.  B.  No.  184— Mr.  Ake.  To  com- 
mittee on  German  Propaganda, 

S.  B.  No.  186— Mr.  Uggitt  To 
committee  on  Finance. 

S.  B.  No.  136 — Mr.  Lloyd.  To  com- 
mittee on  Libraries. 

S.  B.  No.  137 — Mr.  Ake.  To  com- 
mittee on  German  Propaganda. 

S.  B.  No.  138 — Mr.  Kryder.  To  com- 
mittee on  Finance. 

S.  B.  No.  139 — Mr.  Archer.  To  com- 
mittee on  Finance. 

S.  B.  No.  140 — Mr.  Ritter.  To  com- 
mittee on  German  Propaganda. 

S.  B.  No.  141— Mr.  Ritter.  To  com- 
mittee on  Ohio  Soldiers'  and  Sailors' 
Orphans'  Home. 

S.  B.  No.  142 — Mr.  Kryder.  To  com- 
mittee on  Finance. 

S.  B.  No.  143 — Mr.  Lloyd.  To  com- 
mittee on  Roads  and  Highways. 

S.  B.  No.  144 — Mr.  Lloyd.  To  com- 
mittee on  Military  Affairs. 

S.  B.  No.  145 — The  Joint  Committee 
on  Taxation.    Not  referred. 

S.  B.  No.  146 — The  Joint  Committee 
on  Taxation.    Not  referred. 

S.  B.  No.  147 — Mr.  Snyder.  To  the 
committee  on  Public  Health. 

S.  B.  No.  148— Mr.  Holl.  To  the 
committee  on  County  Affairs. 


S.  B.  No.  14*— Mr.  Norris.  To  the 
committee  on  County  Affairs. 

S.  B.  No.  150— Mr.  Parrett  To  the 
committee  on  Finance. 

S.  B.  No.  151— Bir.  White.  To  the 
committee  on  Public  Utilities. 

8.  B.  No.  152— Mr.  White.  To  the 
committee  on  Insurance. 

S.  B.  No.  153— Mr.  White.  ,To  the 
committee  on  benevolent  institutions, 

S.  B.  No.  154— Mr.  Lloyd.  To  the 
committee  on  insurance. 

S.  B.  No.  155— Mr.  Miller.  To  the 
committee  on  Judiciary. 


House  Bills  In  the  Senate  and  Their 
Committee  Reference 

Sub.  H.  B.  No.  72— Mr.  Cable.  To 
committee  on  Common  Schools. 

Am.  H.  B.  No.  294 — Mr.  Crabbe.  To 
committee  on  Judiciary. 

Am.  H.  B.  No.  38— Mr.  Kay.  To 
committee  on  Cities. 

Am.  H.  B.  No.  211— Mr.  Hushes. 
To  the  committee  on  Public  Health. 

Am.  H.  B.  No.  296 — Mr.  Lons.  To 
the  committee  on  County  Affairs. 

Am.  H.  B.  No.  161— Mr.  Lentz.  To 
the  committee  on  County  Affairs. 

Am.  H.  B.  No.  387— Mr.  Walsh.  To 
the  committee  on  County  Affairs. 

Am.  H.  B.  No.  182— Mr.  Gordon,  of 
Logan.  To  the  committee  on  Com- 
mon Schools. 

H.  B.  No.  310— Mr.  Blauser.  To  the 
committee  on  Judiciary. 

H.  B.  No.  309— Mr.  BillingBlea.  To 
the  committee  on  Common  Schools. 
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NEW    INCORPORATIONS 

Opportunities  dales  Co.,  Cleveland; 
$1000.  John  A.  Elden,  Tom  L.  Semple, 
D.  K.  Henderson,  John  B.  Kelly,  How- 
ard  F.  Burns. 

Wood-Site  Land  Co.,  Cleveland;  $25,- 
000.  M.  N.  Fowler,  H.  A.  Worman, 
C.  R.  Cross,  Edward  C.  Daoust,  C.  A. 
Alexander. 

Cleveland  Graphite  Bronse  Co., 
Cleveland;  $200,000.  A.  W.  Lucke,  J. 
J.  Mclntyre,  C.  S.  Miller,  Charles  Hig- 
ley,  H.  H.  Henry. 

Fisher  Electric  Co.,  Dover;  $10,000. 
Ira  W.  Fisher,  Myrtle  I.  Fisher,  Oath- 
er  V.  Collier,  Earl  E.  Atoner,  Thur- 
man  A.  Koppler. 

Lemert  Elevator  &  Supply  Co.  Lem- 
ert;  $25,000.  S.  S.  Heft,  J.  W.  Schief- 
er,  Adam  Lambert,  J.  W.  Ulmer,  J.  A. 
White,  A.  J.  Carnes. 

Ohio  Auto  Supply  Co.,  Youngstown; 
$50,000.  H.  A.  Husted,  Thomas  J.  Raf- 
tican,  C.  H.  Todd,  John  Higney,  D.  J. 
Curran. 

Ohio  Film  Classics  Co.,  Cleveland; 
$25,000.  W.  F.  Maurer,  E.  R.  Dolin, 
A.  E.  Null,  Wayne  S.  McFadden,  Chas. 
F.  Branson. 

Realty  Brokerage  Co.,  Cleveland; 
$5000.  William  Gardman,  A.  H.  Bran- 
son, A.  Brown,  H.  A.  Kangesser,  A.  M. 
Greening. 

R.  and  R.  Marine  Supply  Co.,  Ashta- 
bula; $10,000.  Joseph  A.  Schlitz,  T. 
C.  Robinson,  B.  M.  Parker,  K.  Wing, 
H.  E.  Gifford. 

United  Realty  Holding  Co.,  Canton; 
$100,000.  Wendell  Herbruck,  H.  Ne- 
lius,  G.  E.  Kellogg,  M.  Hartzell,  A.  R. 
Ackerman. 

Wine  Auto  Livery  Co.,  Cleveland; 
$5000.  H.  E.  Sebul,  Miriam  Stras- 
bourger,  Nathan  Herstam,  Leo  Feith, 
C.  F.  Gross. 

Klinger-Dills  Co.,  Dayton;  $15,000. 
P.  W.  Kllnger,  R.  T.  Dills,  S.  D.  Kling- 
er,  Mildred  Kllnger,  D.  H.  Morgan. 
(Manufacturing  and  selling  belting, 
mill  supplies,  etc.) 

Parisian  Cleaning  Co.,  Akron;  $30,- 
000.  Clarence  Thomas  Moore,  Donald 
Thomas  Moore,  Joseph  W.  Anderson, 
William  C.  Goetz,  Imogene  Goets. 


Duplicate  Golf  Game  Co.,  Cleveland; 
$25,000.  W.  H.  Seagrave,  Robert  B. 
Roehm,  M.  A.  Maroni,  N.  I.  Young,  F. 

C.  Gilbride. 

Hough  Service  Company,  Cleveland; 
$10,000.  Wallace  I.  Knight,  N.  B.  Gaul, 
F.  M.  Snyder,  R.  F.  Bergwald,  B.  G. 
Gilbert. 

Cecil  Equity  Exchange  Co.,  Cecil, 
$25,000.  F.  B.  Wortman,  C.  E.  Ren- 
ollet,  S.  A.  Renollet,  J.  J.  Weippert, 
J.  W.  Wortman. 

M.  J.  Uline  Co.,  Cleveland,  $30,000. 
M.  J.  Uline,  P.  J.  Mulligan,  John  P. 
Kalina,  Netta  A.  Babinec,  Frances 
Harris.  (Manufacturing  and  selling 
ice,  coal,  coke,  etc.) 

Uniontown  Supply  Co.,  Steubenville, 
$10,000.  Roy  D.  Lloyd,  John  C. 
Smythe,  F.  W.  Stone,  W.  M.  Cain,  H. 

D.  Morrow.     (Merchandise.) 

Hipp  Refractories  Co.,  Canton, 
$125,000.  R.  T.  Hipp,  K.  B.  Hipp,  A. 
Evans,  O.  P.  McDonald,  M.  E.  Storrie. 
(Fire  clay,  refractory  cement,  etc.) 

Common  Auto  Repair  Co.,  Cleve- 
land, $5,000.  H.  M.  Farns worth,  F.  M. 
Farnsworth,  H.  G.  Pease,  P.  G.  Pur- 
renhage,  S.  G.  Taylor. 

Steubenville  Coca  Cola  Bottling  Co., 
Steubenville,  $25,000.  C.  J.  Kahn,  C. 
F.  Gobright,  Freida  Walkow,  J.  B. 
Walkow,  M.  B.  Rosen. 

■ 

Royal  Window  Shade  Co.,  Cleve- 
land, $1,000.  Nathan  Epstein,  Nathan 
Jacobs,  Anny  Orlove,  Lena  Jacobs, 
Julius  Jacobs. 

Monday  Creek  Oil  and  Gas  Co.,  Lo- 
gan, $25,000.  L.  D.  Martin,  F.  C.  Mar- 
tin, E.  E.  Riley,  Harry  Kelley,  H.  W. 
Burgess. 

Muskingum  Dairy  Co.,  Zanesville, 
$25,000.  Charles  D.  Pazton,  Frank  B. 
Fell,  J.  C.  Fletcher,  H.  E.  Robertson, 
F.  M.  Hook. 

Research  Laboratories  Co.,  Toledo, 
$15,000.  Dean  Hlggins,  A.  P.  Worth- 
lngton,  Paul  A.  West,  George  W.  Rit- 
ter,  R.  M.  Hohnan. 

Globe  Body  Co.,  Fostoria,  $100,000. 
Raymond  W.  Miller,  J.  A.  Manecke, 
W.  S.  Patterson,  J.  C.  Carter,  G.  A. 
Goetschins. 
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Consolidated  Auto  Top  Co.,  Cleve- 
land,  $100,000.  Ben  B.  Wickham,  John 
L.  Gannon,  J.  G.  Brooks,  H.  E.  Wer- 
ner, A.  L.  Welch. 

Griggs  Bros.  Co.,  Toledo,  $100,000. 
Samuel  J.  Griggs,  Mark  B.  Brunt, 
Floyd  G.  Hutchens,  Thomas  C.  Mur- 
rin,  Robert  B.  Emslie. 

Realty  Cooperative  Co.,  Columbus, 
$50,000.  J.  W.  Cottingham,  C.  S.  Buck- 
ley, Wm.  B.  Tyler,  Harry  G.  Butler, 
Cecil  J.  Randall. 

Arch  Realty  Co.,  Akron,  $24,000.  Si- 
mon Kazan,  Aaron  H.  Alpern,  Louis 
Miller,  Meade  Chamberlin,  Esther 
North. 

Baby  Tractor  Co.,  Cleveland,  $10,- 
000.  H.  J.  Wamelink,  Worthington 
Hoyt,  H.  E.  Parsons,  L.  M.  Westropp, 
E.  H.  Price. 

Cowell  &  Hubbard  Building  Co., 
Cleveland,  $250,000.  A.  T.  Hubbard, 
Stanley  Lydecker,  Sterling  B.  Hub- 
bard, G.  B.  Slddall,  L.  S.  Lommasson. 

Dunlap  Building  Co.,  Lima,  $40,000. 
T.  Reed  Dunlap,  A.  J.  Ritzier,  H.  O. 
Bentley,  C.  W.  Dailey,  O.  D.  Fisher. 

Dailie  Electric  Co.,  Springfield,  $10,- 
000.  W.  F.  Dalie,  F.  C.  Reed,  Walter 
W.  Ross,  Clark  C.  Frye,  D.  L.  Hen- 
dricks. 

Dean  Oil  and  Gas  Co,,  Cincinnati, 
$100,000.  Jacob  S.  Herman,  Harry  H. 
Friedman,  A.  V.  Kane,  Robert  J.  Pren- 
tice, D.  Mackle. 

Erie-Akron  Tire  Exchange  Co.,  Ak- 
ron, $25,000.  Frank  B.  Livermore, 
Herbert  H.  Holloway,  Addie  M.  Hollo- 
way,  Glenna  S.  Livermore,  Maude 
Baer,  Wm.  B.  Baer. 

George  W.  Benedict  Fur  Co.,  Cleve- 
land, $30,000.  George  W.  Benedict,  O. 
E.  Telchow,  Richard  Kaden,  Cather- 
ine Dietz,  Josephine  Sterznickel. 

Industrial  Production  Engineering 
Co.,  Dayton,  $10,000.  Frank  L.  Walter, 
William  J.  Schneider,  Wilbur  E.  Kraft, 
Howard  L.  Fleck,  Mae  B.  Watson. 

Lanahan  Rubber  Co.,  Akron,  $100,- 
000.  Leo  Meyer,  William  Lanahan,  R. 
Wolfe,  H.  A.  Sullivan,  N.  M.  Green- 
berger. 

Limber  Co.,  Cleveland,  $5,000.  Rose 
G.  Gold,  Laura  Ketcham,  G.  W.  Pop- 
pleton,  A.  C.  Bender,  I.  R.  Wlnsper. 

Lender  Construction  Co.,  Cleveland, 
$10,000.  John  L.  Fleharty,  Louis  A. 
Corlett,  Louis  B.  Osrberger,  Edwin 
Lender,  Helene  Kaage. 

MacKnight  Co.,  Cleveland,  $10,000. 
John  A.  Cline,  G.  O.  Smith,  H.  M.  Siev- 
ing, J.  C.  Pogue,  Dorr  E.  Warner. 
(Metal  polishes,  powders,  etc.  ) 


.  Manufacturers-Advisory  Co.,  Cleve- 
land, $5,000.  Sam  B.  Fitesimmona,  E. 
E.  McCloud,  H.  C.  Berghaus,  W.  J. 
Coughlin,  M.  M.  Witham. 

University  Hotels  Co.,  Cleveland, 
$5,000.  Edgar  A.  Hahn,  M.  M  Roche, 
Leo  Henle,  Wm.  C.  Keough,  B.  Bra- 
beck. 

Neugebauer  Woolen  Co.,  Columbus, 
$50,000.  Conrad  Neugebauer,  W.  H. 
Bolton,  H.  E.  Hammer,  Stanley 
Schwartz,  William  H.  Pierson. 

Speedway  Engineering  Co.,  Toledo, 
$25,000.  Harry  B.  Snell,  Earl  W.  Co- 
ble, Perry  R.  Davis,  William  G.  Phil- 
lip, Ira  F.  Keaney. 

Tremont  Products  Co.,  Oberlin,  |30,- 
000.  Ira  J.  Adams,  L.  B.  Fauver,  F.  L. 
Hamel,  Lee  Stroup,  M.  M.  Smithber- 
ger. 

Triangle  Tire  &  Rubber  Co.,  Can- 
ton, $1,000.  A.  Van  Voorhis,  Henry  B. 
Harter,  Jr.,  D.  E.  Daniels,  Seymour 
Huntley,  Stockton  Harter. 

Universal  Cabinet  Co.,  Greenville, 
$10,000.  Walter  D.  Buchanan,  Prank 
G.  Hughes,  Clyde  E.  Weddel,  T.  A.  Bfl- 
lingsley,  Melvin  R.  Frederic. 

Capitol  Insurance  Agency,  Colum- 
bus, $10,000.  J.  B.  Wolf,  Franklin  Ru- 
brecht,  Chapin  B.  Beem,  H.  S.  Kerr, 
Susan  Fecho. 

Sandusky  Packless  Valve  Co.,  San- 
dusky, $50,000.  R.  T.  Bradbeer,  A.  K. 
Nier,  R.  K.  Ramsey,  E.  H.  Lutz,  E.  B. 
King. 

Liberty  Iron  and  Metal  Co.,  Youngs- 
town,  $10,000.  Nathan  M.  Kaufman, 
Myron  B.  Ozersky,  Myron  Penner,  Abe 
Levin,  Max  M.  Ozersky. 

Comet  Battery  Co.,  Cleveland,  $10,- 
000.  Cleveland  J.  Suffens,  S.  S.  Kest, 
S.  D.  Singer,  R.  R.  Orzeh,  D.  M.  Loeb. 

Charles  A.  Fisher  Company,  Cincin- 
nati, $10,000.  Charles  A.  Fisher,  Kath- 
arine A.  Fisher,  Wm.  P.  Fosdiok,  C.  H. 
Fisher,  L.  Alvin  Kreis. 

Battery  Shop  Co.,  Toungstown,  $10,- 
000.  Frank  D.  Woodland,  H.  C.  Fox, 
G.  E.  Frease,  Marmaduke  Wilson,  H. 
C.  Hoffman. 

Wanetick  Creamery  Company, 
Cleveland,  $10,000.  Israel  Wanetick, 
Joseph  Ocasek,  B.  H.  Schwarts,  H.  A. 
Rocker,  J.  Goldman. 

Thomas  P.  Garrigan  Company,  To- 
ledo, $10,000.  Thomas  P.  Garrison, 
Elmer  L.  Skldmore,  Clarence  J.  Sapp, 
M.  W.  Rideout,  M.  Chisholm.  (Grad- 
ing, paving,  etc). 

Snyder-Arnold  Cap  Company,  Cleve- 
land, $26,000.    M.  H.  Snyder,  Max  Ar- 
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nold,  D.  J.  Zinner,  O.  J.  Zinner,  B.  M. 
Chaloupka. 

Stevenson  Nut  &  Bolt  Company, 
Cleveland,  $5,000.  Warwick  J.  Hayes, 
L.  C.  Shields,  Joseph  E.  Kewley,  F. 
H.  Blackburn,  V.  J.  Warren. 

WrlghfcLee  Manufacturing  Com- 
pany, Cleveland,  $10,000.  Melvin  H. 
Lee,  Albert  H.  Baker,  J.  E.  Miller, 
Thomas  C.  Thomas,  G.  J.  Forcler. 

Armleder  Truck  Sales  Co.,  Cleve- 
land, $25,000.  T.  E.  Moore,  J.  W. 
Reitz,  Justin  Gleichauf ,  W.  J.  Hawley, 
S.  R.  Goldberg. 

E.  R.  Rose  and  P.  Wrobbel  Com- 
pany, Cleveland,  $15,000.  E.  R.  Rose, 
P.  Wrobbel,  Mrs.  E.  R.  Rose,  Mrs.  P. 
Wrobbel,  G.  C.  Leibold. 

Electrical  Securities  Company, 
Cleveland,  $10,000.  Albert  E.  Wing, 
George  Q.  Keeley,  A.  M.  Kelley,  A.  J. 
Roth,  C.  A.  Byrne. 

Howard  C.  Baker  Company,  Toledo, 
$25,000.  Howard  C.  Baker,  A.  M. 
Johnson,  P.  F.  Thomas,  Ellery  G. 
Bean,   Paul   William   Alexander. 

Columbus  Investment  Company,  Co- 
lumbus, $75,000.  Jay  R.  Clutter,  C.  M. 
Johnston,  B.  McDonnell,  L.  Osborn,  L. 
C.  Stillwell. 

Home  Store  Company,  Buckland, 
$10,000.  J.  R.  Connor,  W.  G.  Brorein, 
J.  F.  Brorein,  D.  C.  Brorein,  W.  A. 
Chrismer. 

Harvard-Monroe  Co.,  Dayton;  $50,- 
000.  Thomas  McGrew,  Monroe  Hyran, 
George  Deger,  A.  W.  Schulman,  Tony 
Giehl.  (Men's  wearing  apparel.) 

Lima  Sheet  Metal  Products  Co., 
Lima;  $10,000.  WJlliam  Meyers,  C.  E. 
Orchard,  D.  M.  Gibbs,  H.  W.  Falk, 
William  N.  Prosser. 

Napoleon  Clay  Products  Co.,  Can- 
ton; $100,000.  E.  J.  Scharie,  H.  S. 
Armstrong,  John  H.  Rainsberger,  Ed. 
W.  Stevens,  A.  M.  McCarty.  (Clay, 
coal,  brick  products.) 

East  Auglaize  Co-Operative  Co.,  New 
Hampshire;  $60,000.  James  M.  Cope- 
land,  Stanley  Harrod,  M.  T.  Shaefter, 
L.  H.  Flinn,  C.  W.  Feikert 

G.  Norman  Haas  Co.,  Cleveland; 
$10,000.  William  S.  Salisbury.  Nelson 
C.  Ralph,  G.  Norman  Haas,  George  H. 
Burrows,  H.  L.  Kinsley.  (Bonds  and 
securities. 

George  Grow  Tire  Co.,  Toledo;  $20,- 
000.  William  Spranger  Ramsay,  Her- 
bert P.  Whiting,  Luella  Ahrendt,  Cora 
L.  Fallon,  Andrew  B.  Huston. 

Hale-Seaton  Co.,  Cleveland;  $10,- 
000.    J.  G.  Hale,  Edith  C.  Hale,  Hazel 


L.  Hearne,  Robert  H.  McKay,  H.  M. 
Frantz.  (General  Insurance.) 

Mortgage  Savings  ft  Loan  Co., 
Cleveland;  $1,000,000.  A.  K.  Strong, 
Corrinne  Allshouse,  William  H:  Ab- 
ramsky,  B.  S.  Schulze,  R.  W.  Ed- 
wards. 

Provident  Realty  Co.,  Cleveland; 
$525,000.  E.  R.  Thomas,  J.  D.  Luse,  C. 
J.  Maddux,  M.  K.  Snyder,  James  J. 
Snyder. 

Warner  Tire  &  Rubber  Co.,  Cleve- 
land; $10,000.  H.  M.  Frantz,  I.  Frantz, 
Robert  H.  McKay,  D.  Haydn  Parry, 
H.  L.  Kinsley. 

American  Tractor  &  Implement  Co., 
Cincinnati;  $400,000.  Edwin  McFar- 
land,  George  A.  Hubbell,  Edgar  M. 
Johnson,  H.  C.  Hubbell,  May  Ridgway. 

Alder  Amusement  Co.,  East  Cleve- 
land; $80,000.  M.  Sitnek,  E.  E.  Neale, 
Ralph  E.  Craig,  James  Lockwood,  T.  H. 
Roberts. 

Capital  Mortgage  Co.,  Cleveland; 
$15,000.  William  Marple,  George 
Palda,  Michael  S.  Gerrezin,  Stella  Ha- 
lama,  Charles  Rosenblatt. 

Broadview  Farms  &  Land  Co.,  Cleve- 
land; $10,000.  C.  M.  .White,  N.  J.  Brew- 
er, A.  B.  Curtains,  C.  H.  Bell  Jr.,  L.  N. 
McShane. 

Buckeye  Glass  &  Mirror  Co.,  Toledo; 
$10,000.  Frank  A.  Rodman,  Thomas 
H.  Perry,  Alfred  V.  Shea,  Joseph  T. 
Dyer,  Thomas  Wilson. 

East  Eleventh  Street  Realty  Co., 
Cleveland;  $250,000.  Thomas  H.  Jones, 

Main  &  Market  Building  Co.,  Akron; 
$100,000.  B.  J.  Amer,  H.  L.  Snyder, 
George  W.  Sieber,  F.  G.  Beal,  Joseph 
B.  Sieber. 

Ohio  Valley  Oil  &  Refining  Co.,  Mid- 
dleport;  $75,000.  William  R.Haptone- 
tall,  H.  E.  Rittenhouse,  W.  C.  Bennett, 
J.  H.  Williams,  C.  H.  Odenbaugh. 

Portsmouth  Coca-Cola  Bottling  Co., 
Portsmouth;  $5000.  Ernest  H.  Towles, 
Sam  Burk,  William  C.  Hazlebeck,  M. 
L.  Knost,  C.  B.  Hafner. 

Pennsylvania  Refiners'  Sales  Co., 
Cleveland;  $20,000.  William  Rothen- 
berg,  C.  Flanigan,  I.  E.  Gauntzler,  C. 
L.  Brueggmyer,  William  R.  Miller. 

Savage  Fire  Clay  Company,  East 
Liverpool;  $30,000.  I.  M.  Smith,  Mar- 
cella  Fowler,  E.  H.  Lockhart,  W.  8. 
Foulks,  V.  Galloway. 

Tacoma  Auto  Service  Co.,  Cleve- 
land; $30,000.  Val  F.  Housmann,  W. 
R.  Horton,  F.  B.  Evarts,  K.  Droege, 
O.  E.  Schultz. 
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Valley  Electric  &  Repair  Co* 
Youngs  town;  $10,000.  Nelson  W.  Wing, 
Charles   Rosenblatt,     Stella   Halama, 

Ashland  Home  Building  Co.,  Ash- 
land, $100,000.  F.  A.  Myers,  J.  L. 
Clark,  T.  W.  Miller,  E.  B.  Brown,  J. 
R.  Heichel. 

Bloomfleld  Clay  Products  Co.,  Lock- 
wood,  $25,000.  Charles  C.  Carlson,  C. 
J.  Ferrey,  Nicholas  Eyrich,  Fred  M. 
Mack,  J.  Eyrich. 

Forschner  Co.,  Forschner,  $10,000. 
F.  C.  Forschner,  L.  F.  Forschner,  F. 
J.  Forschner,  B.  R.  Andrews,  J.  H. 
Saltzman. 

Madison  Mortgage  Co.,  Mansfield, 
$10,000.  G.  W.  Bahi,  J.  C.  Maxwell, 
N.  W.  Bahl,  Charles  J.  Pittinger,  P. 
M.  Ackerman. 

Orrville  Co-operatiTe  Co.,  Orrville, 
$15,000.  J.  H.  Bullock,  J.  W.  Buch,  F. 
A.  Arnold,  C.  F.  Stuckey,  P.  C.  Coch- 
ran, F.  L.  Miller,  F.  H.  Disbinnett. 

Rollaway  Co.,  Toledo,  $1,000.  Wal- 
ter Stewart,  P.  R*  Taylor,  Alonzo  C. 
Ruihley,  M.  L.  Spooner,  H.  A.  Kesler, 
(Manufacturing  and  selling  mechani- 
cal deTices,  tools,  etc.). 

Union  Loose  Leaf  Warehouse  Co., 
Ripley,  $30,000.  F.  E.  Boyd,  J.  Robert 
Stevens,  J.  M.  Wowler,  Herbert  Whit- 
ley, Frank  P.  Hite. 

H.  B.  Means  Rubber  Co.,  Columbus, 
$10,000.  H.  B.  Means,  J.  H.  Conway, 
U.  L.  Conway,  A.  A.  Weigel,  W.  O. 
Barry. 

Lorain  Housing  Co.,  Lorain,  $150,- 
000.  T.  C.  Metzger,  C.  E.  Kent,  A.  E. 
Cameron,  F.  J.  Stack,  L.  C.  Roth. 

Central  Ohio  Gas  Co.,  Wooster,  $1,- 
000.  C.  W.  Sears,  Ira  I.  Neely,  Fen- 
wick  Ewlng,  H.  A.  Brooks,  E.  E. 
Shupe. 

Bryan  Washer  Co.,  Bryan,  $50,000. 
Earl  C.  Carroll,  Harry  E.  Huffman,  N. 
W.  Carroll,  Charles  M.  Wertz,  A.  L. 
Gebhard. 


Inoreates 


Schagrin  Roseman  Co.,  Youngstown; 
$50,000  to  $100,000. 

Cincinnati  &  Suburban  Express  Co., 
Cincinnati;  $50,000  to  $75,000. 


Alliance  Sanitary  Milk  Co.,  Alliance, 
$25,000  to  $75,000. 

New  ZanesTille  Provision  Co., 
ZanesTille,  $100,000  to  $350,000. 

Ironton  Portland  Cement  Co.,  Iron- 
ton,  $400,000  to  $650,000. 

Bncher-Smith  Co.,  East  Liverpool, 
$18,000  to  $50,000. 

Brunner  Sanitary  Milk  Co.,  Akron, 
$20,000  to  $30,000. 

Burton  Engineering  and  Machinery 
Co„  Columbus,  $150,000  to  $500,000. 

Lilly  White  Oil  Co.,  Lima,  $100,000 
to  $150,000. 

Columbia  Chemical  Manufacturing 
Co.,  Cleveland,  $1,000  to  $1,500,000. 

Fuller  Cleaning  Co.,  Cleveland,  $60,- 
000  to  $140,000. 

Giant  Tire  and  Rubber  Co.,  Findlaj, 
$150,000  to  $500,000. 

General  Service  Company,  Ports- 
mouth, $10,000  to  $50,000. 

Tltusville  Iron  Works  Company, 
Cleveland,  $5,000  to  $5,500,000. 

Niebling-Markstein  Company,  Cin- 
cinnati, $20,000  to  $100,000. 

Solar  Coal  Company,  Middletown, 
$100,000  to  $200,000. 

Glidden  Company,  Cleveland,  $2,- 
500,000  to  $3,500,000. 

Permanent  Co.,  Cleveland;  $150,000 
to  $250,000. 

Diamond  Land  &  Improvement  Co., 
Akron;  $100,000  to  $300,000. 

Jeromesville  Farmers'  Equity  Ex- 
change Company,  Jeromesville;  $20,- 
000  to  $30,000. 

Star  Shoe  Market  Co.,  Cincinnati; 
$3000  to  $6000. 

Alvey-Ferguson  Co.,  Oakley;  $500,* 
000  to  $1,000,000.  (Cincinnati.) 

A.  H.  Seyler  Co.,  Youngstown;  $10,- 
000  to  $25,000. 

Cleveland  Lumber  Co.,  Cleveland; 
$25,000  to  $100,000. 

Hotel  Cleveland  Co.,  Cleveland; 
$500,000  to  $750,000. 

Lenk  Wine  Co.,  Toledo;  $100,000  to 
$50,000. 

Bevington  Motor  Car  Co.,  Coehoe- 
ton,  $10,000  to  $40,000. 

C.  C.  Winans  Co.,  Columbus,  $25,- 
000  to  $50,000. 

Glenmore  Lubricant  Co.,  Lima,  $50.* 
000  to  $100,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1636— In  the  Matter  of  the  Application  of  The  Wheeling  &  Lake 
Erie  Railway  Company  for  an  Order  Authorizing:  the  Issue  of 
Said  Company's  Refunding  Mortgage  Bonds,  Series  "B,"  and 
for  the  Pledge  of  the  Same.    Prayer  Granted. 


(Dated  March  11,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard,  and  was  heard  upon  the  application  of  The 
Wheeling  &  Lake  Erie  Railway  Company,  (a  corporation  organized 
and  existing  under  the  laws  of  Ohio),  asking  the  consent  and  au- 
thority of  this  commission  to  issue  and  pledge,  as  collateral  security 
for  loans,  its  refunding  mortgage,  five  percent  Series  "B"  bonds  of 
the  principal  sum  of  nine  hundred  and  eighty-seven  thousand  dol- 
lars, the  loans  so  secured  to  be  used  to  reimburse  applicant's  treas- 
ury for  moneys,  not  secured  by  the  issue  of  stocks,  bonds,  notes  or 
other  evidences  of  indebtedness  issued  for  such  purpose,  expended 
therefrom,  within  the  five  years  next  preceding  the  date  of  the  filing 
of  the  application  herein  for  the  acquisition  of  property : 

The  commission  being  fully  advised  in  the  premises,  finds : 

1.  That  within  the  five  years  next  preceding  the  filing 
of  the  application  herein  the  applicant  actually  expended  from 
its  treasury  the  following  sums  which  were  not  procured  by 
the  issue  of  stocks,  bonds,  notes  or  other  evidences  of  indebt- 
edness for  such  purpose,  viz: 

$303,000.00  paid  for  the  payment  of  Receiver's  Equip- 
ment Certificates,  Series  A; 

$462,000.00  paid  for  Equipment  Certificates,  Series  B, 
and  $269,000.00  paid  for  $269,000.00  principal  amount  of  four 
per  cent.  Gold  Notes. 

2.  That,  under  the  conditions  now  obtaining  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities  it  is  not 
possible  to  sell  applicant's  said  bonds  for  a  reasonable  price 
and  that,  to  procure  the  moneys  now  required  by  the  appli- 
cant, it  will  be  necessary  to  negotiate  loans  with  said  bonds 
as  collateral  security. 

3.  That  the  issue  of  applicant's  said  bonds  is  reasonably 
required  and  the  money  to  be  procured  thereby  necessary  for 
the  reimbursement  of  applicant's  treasury  for  moneys  ex- 
pended as  aforesaid, 
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and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  should  be  granted.    It  is  therefore, 

Ordered,  That  The  Wheeling  &  Lake  Erie  Railway  Company 
be,  and  hereby  it  is  authorized  to  issue  its  refunding  mortgage,  five 
percent  Series  "B,"  bonds  of  the  principal  sum  of  nine  hundred  and 
eighty-seven  thousand  dollars  ($987,000.00).    It  is  further 

Ordered,  That,  pending  the  further  order  of  this  commission 
prescribing  a  minimum  sale  price  for  said  bonds,  the  same  may  be 
pledged  as  collateral  security  for  loans,  which  loans  shall  be  of  the 
greatest  sums  negotiable,  but  in  no  event  less  than  sixty-five  (65) 
percentum  of  the  par  value  of  said  bonds.    It  is  further 

Ordered,  That  in  the  event  of  the  sale  of  any  of  said  bonds 
under  pledge,  as  aforesaid,  such  sale  shall  be  public  and  after  due 
notice  by  proper  publication,  and  any  sum  realized  above  the  amount 
of  said  principal  and  accrued  but  unpaid  interest,  with  the  reason- 
able costs  of  such  sale,  shall  be  delivered  to  said  The  Wheeling  & 
Lake  Erie  Railway  Company  and,  by  it,  held  subject  to  the  further 
order  of  this  commission,  or,  in  the  event  of  the  recovery  of  such 
bonds  by  the  payment  and  discharge  of  the  indebtedness  under 
which  they  have  been  pledged,  the  future  sale  and  disposition 
thereof  by  the  applicant  shall  be  subject  to  the  further  order  of 
this  commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  pledge  of  said 
bonds  shall  be  devoted  to  and  used  for  the  following  purpose,  and 
no  others,  to-wit:  The  reimbursement  of  applicant's  treasury  for 
the  moneys  (not  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness  for  said  purposes,  expended  there- 
from as  hereinbefore  set  forth,  and  more  particularly  described  in 
the  application  herein,  which  hereby  is  made  a  part  of  this  order  by 
reference ;  or,  in  compliance  with  the  terms  of  this  order  and  in  full 
exercise  of  the  authority  herein  granted,  all  or  a  part  of  said  bonds 
may  be  substituted  for  the  applicant's  bonds  now  under  pledge  for 
the  purpose  of  securing  the  funds  with  which  to  discharge  the 
aforesaid  $462,000.00,  Series  B,  equipment  trust  certificates,  or  the 
loan,  or  loans  hereinbefore  authorized  to  be  procured  may  be  ap- 
plied, in  part,  to  the  discharge  of  said  indebtedness,  the  creation  of 
which  was  specifically  authorized  by  the  third  supplemental  order 
of  this  commission  entered,  under  date  of  March  28,  1918,  in  pro- 
ceeding No.  1112.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  its  bonds  and  the  expenditure 
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of  the  loans  procured  thereby,  pursuant  to  the  terms  and  conditions 
of  this  order. 

jt 

No.  1641 — In  the  Matter  of  the  Application  of  The  Newark  Tele- 
phone Company  for  the  Consent  and  Approval  of  the  Commission 
Authorizing:  an  Issue  of  Ten  Thousand  Dollars  of  Preferred  Stock 
for  the  Purpose  of  Retiring  Bonded  Indebtedness.  Prayer 
Granted. 


(Dated  March  31,  1919.) 

This  day,  (the  commission  having  heretofore  deemed  a  hear- 
ing thereupon  to  be  unnecessary) ,  this  matter  came  on  for  consid- 
eration upon  the  application  of  The  Newark  Telephone  Company,  (a 
corporation  organized  under  the  laws  of  West  Virginia  and  duly 
authorized  to  do  business  in  the  State  of  Ohio) ,  asking  the  consent 
and  authority  of  this  commission  to  issue  six  percent  cumulative 
preferred  capital  stock  of  the  par  value  of  ten  thousand  dollars,  the 
proceeds  arising  from  the  sale  thereof  to  be  used  to  discharge  six 
percent  mortgage  bonds  of  the  principal  sum  of  ten  thousand  dol- 
lars which  mature  April  1,  1919. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds : 

(1)  That  the  applicant  has  issued  and  outstanding 
mortgage  bonds  of  the  principal  sum  of  ten  thousand  dol- 
lars which  mature  April  first,  1919,  and  must,  upon  said  day, 
be  paid  and  discharged  or  refunded ; 

(2)  That  the  issue  of  applicant's  preferred  capital  stock 
of  the  par  value  of  ten  thousand  dolalrs  is  reasonably  re- 
quired and  the  money  to  be  procured  thereby  is  necessary  for 
the  payment  and  discharge  of  applicant's  aforesaid  lawful  in- 
debtedness, 

» 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  preferred  capital  stock  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  said  The  Newark  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  six  percent  cumulative,  preferred 
capital  stock  of  the  total  par  value  of  ten  thousand  dollars  ($10,- 
000.00),  and  that  said  capital  stock  be  sold  for  the  highest  price 
obtainable  but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  be  used  to  pay  and  discharge  applicant's  six  percent  mort- 
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gage  bonds  of  the  principal  sum  of  ten  thousand  dollars,  which  ma- 
ture April  1,  1919,  and  devoted  to  no  other  purpose  whatsoever.  I: 
is  further 

Ordered,  That,  forthwith  upon  the  payment  of  said  maturing 
bonds,  the  same  be  cancelled  and  destroyed.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  corc- 
mission  of  the  issue  and  disposition  of  said  preferred  capital  stock, 
the  expenditure  of  the  proceeds  thereof  and  the  cancellation  and  de. 
struction  of  said  discharged  mortgage  bonds  pursuant  to  the  terms 
and  conditions  of  this  order. 


No.  1637— In  the  Matter  of  the  Application  of  The  City  Water  Con 
pany  of  Bowling  Green,  Ohio,  for  Authority  to  Issue  Bonds. 
Prayer  Granted. 


(Dated  March  31,  1919.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application,  as  amended,  of  The  City 
Water  Company,  (a  corporation  organized  under  the  laws  of  Ohio 
and  the  owner  and  operator  of  a  system  for  furnishing  water  to  the 
city  and  citizens  of  Bowling  Green,  Ohio) ,  asking  the  consent  and 
authority  of  this  commission  to  issue  second  mortgage,  five  percent 
bonds  of  the  principal  sum  of  fifty-five  thousand  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used,  (1)  to  discharge  ap- 
plicant's floating  indebtedness,  incurred  for  and  on  account  of  the 
provision  of  additions,  extensions  and  improvements  to  its  facilities, 
and  (2)  to  provide  certain  other  additions,  extensions  and  improve- 
ments to  its  facilities  at  an  estimate  cost  of  approximately  $44.- 
000.00. 

The  commission,  being  fully  advised  in  the  premises,  finds: 

(1)  That  between  the  dates  March  1,  1914,  and  Mareii 
1,  1919,  the  applicant  actually  expended  from  its  treasury  ^ 
the  construction,  completion,  extension  and  improvement  oi 
its  facilities,  the  sum  of  $26,613.10,  none  of  which  was  ob- 
tained or  procured  by  the  issue  of  stock,  bonds,  notes  matur- 
ing in  more  than  twelve  months  from  date  of  issue,  or  other 
evidences  of  indebtedness,  and  of  which  the  sum  of  $10,722.91 
is  represented  by  certain  short  term  promissory  notes; 

(2)  That  the  applicant  now  has  in  contemplation  certain 
additions,  extensions  and  improvements  to  its  facilities,  the 
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cost  of  which  is  reasonably  estimated  at  the  sum  of  $44,- 
000.00; 

(3)  That  the  issue  of  applicant's  said  second  mortgage 
bonds  is  reasonably  required  and  the  money  to  be  procured 
thereby  necessary  for  the  payment  and  discharge  of  its  afore- 
said .floating  indebtedness,  the  partial  reimbursement  of  its 
treasury  for  the  uncapitalized  expenditures  hereinbefore  set 
forth,  and  to  provide  for  the  construction,  completion,  exten- 
sion and  improvement  of  its  facilities,  and 

(4)  The  applicant  now  having  issued  and  outstanding 
first  mortgage  bonds  of  the  principal  sum  of  $73,000.00  and 
capital  stock  of  the  par  value  of  $100,000.00,  that  the  issue  of 
$28,000.00,  principal  sum,  of  said  second  mortgage  bonds  in 
excess  of  applicant's  issued  and  outstanding  capital  stock,  and 
the  expenditure  of  the  proceeds  of  such  excess  of  bonds  should 
be  specifically  consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  second  mortgage  bonds  should  be  granted.  It  is  there- 
fore, 

Ordered,  That  said  The  City  Water  Company  (of  Bowling 
Green,  Ohio)  be,  and  hereby  it  is  authorized  to  issue  its  second  mort- 
gage, five  percent  bonds  of  the  principal  sum  of  fifty-five  thousand 
dollars  ($55,000.00),  and  that  said  bonds  be  sold  for  the  highest 
price  obtainable  but  for  not  less  than  the  par  value  thereof.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others,  to- 
wit: 

(a)  The  payment  and  discharge  of  applicant's  floating 
indebtedness,  of  the  sum  of  $10,722.91  (incurred  as  afore-* 
said)  and  the  reimbursement,  to  the  extent  of  $277X9  of  ap- 
plicant's treasury  for  the  sum  of  $14,890.19  (not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness), expended  therefrom,  in  the  five  years  next  preceding 
March  1,  1919,  for  the  construction,  completion,  extension  and 
improvement  if  its  facilities,  and 

(b)  The  payment  for  the  proposed  additions,  extensions 
and  improvements  to  facilities,  enumerated  in  the  application 
herein  and  more  specifically  described  in  the  transcript  of  the 
testimony  submitted  upon  the  hearing  thereof,  (which  hereby 
are  made  parts  of  this  order  by  reference),  the  estimated 
cost  of  which  is  the  sum  of  $44,000.00. 

It  is  further 

Ordered,  That  the  issue  of  applicant's  said  second  mortgage 
bonds  of  the  principal  sum  of  $28,000.00  in  excess  of  its  issued  and 
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outstanding  capital  stock,  and  the  expenditure  of  the  proceeds  of 
such  excess,  as  hereinbefore  provided,  be,  and  hereby  they  are  spe- 
cifically consented  toK  authorized  and  approved.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
second  mortgage  bonds  and  the  expenditure  of  the  proceeds  thereof 
pursuant  to  the  terms  and  condition^  of  this  order. 


No.  1578 — The  Richland  Public  Service  Company,  Complainant,  vs. 
The  Baltimore  &  Ohio  Railroad  Company,  and  William  6.  Mc- 
Adoo,  Director  General  of  Railroads,  United  States  Railroad  Ad- 
ministration, Defendant.    Prayer  Granted. 


(Dated  March  22,  1919.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  was  argued  by  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  no  passenger  trains  are  oper- 
ated upon  the  switch  tracks  of  defendants  which  cross  North  Main 
Street  upon  Fifth  Street,  and  which  cross  Sixth  Street  upon  North 
Walnut  Street,  in  the  City  of  Mansfield,  Ohio,  at  which  points  said 
switch  tracks  are  intersected,  at  common  grade,  by  the  street  and 
interurbah  railway  tracks  of  complainant,  and  is  satisfied,  in  con- 
sideration of  the  frequency  of  the  street  and  interurban  railway 
eperations  and  the  infrequency  of  steam  railroad  operations  over 
said  crossings,  and  the  view  of  defendants'  tracks  by  motormen 
operating  the  cars  of  complainant,  that  the  complainant  should  be 
relieved  of  the  duty  of  sending  an  employe  ahead  of  its  cars,  after 
the  same  are  brought  to  a  full  stop  upon  approaching  said  crossings, 
to  flag  the  same  thereover,  and  that,  to  insure  the  safety  and  se- 
curity of  the  public,  no  engine  or  train  should  be  operated  over  said 
crossings  by  the  defendants  until  and  as  the  same  shall  have  been 
brought  to  a  full  stop,  upon  approaching  the  tracks  of  complainant, 
and  signalled  to  proceed  by  an  employee  of  defendants  who  has  pre- 
ceded such  train  or  engine  upon  said  crossing  to  warn  the  motor- 
men  of  complainant's  cars  of  the  imminence  of  danger,  It  is  there- 
fore, 

Ordered,    That  said  The  Richland  Public  Service  Company  be. 
and  hereby  it  is  relieved  of  the  duty  of  sending  an  employe  ahead 
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of  its  cars  to  see  that  the  way  is  clear  and  free  from  danger,  after 
said  cars  have  been  brought  to  a  full  stop  not  nearer  than  ten  feet 
nor  further  than  fifty  feet  from  the  switch  tracks  of  defendants 
which  cross  North  Main  Street  upon  Fifth  Street,  and  Sixth  Street 
upon  North  Walnut  Street  in  the  city  of  Mansfield,  Ohio,  and  are,  at 
said  respective  points,  intersected,  at  common  grade,  by  the  street 
and  interurban  railway  tracks  of  the  complainant,  It  is  further 

Ordered,  That  before  any  train  or  engine  of  the  defendants 
shall  be  operated  across  the  tracks  of  complainant  upon  said  switch 
tracks,  such  train  or  engine  shall  be  brought  to  a  full  stop  approach- 
ing said  crossings  and  shall  not  proceed  across  the  tracks  of  the 
complainant  until  signalled  so  to  do  by  an  employe  of  the  defendants 
who  has  taken  position  upon  said  crossing  to  warn  the  motormen 
in  charge  of  complainant's  cars  of  the  imminence  of  danger.  It  is 
further 

Ordered,  That  the  authority  hereinbefore  granted  shaD  be  and 
remain  in  force  and  effect  only  so  long  as  the  conditions  now  exist- 
ing at  said  crossings  shall  continue,  or  until  this  order  is  modified 
by  this  commission,  and  any  change  in  the  conditions  at  said  cross- 
ings which  would  tend  to  render  the  operation  of  complainant's  cars 
over  said  crossings  more  hazardous,  shall  forthwith  be  reported  by 
the  parties  to  this  commission. 
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The  Fee  of  Twenty  Cents  Mentioned  in  Section  4387  General  Code, 
for  Guarding,  Safekeeping  or  Conducting  an  Accused  Into  Court, 
is  Legally  Payable  to  a  Marshal  of  a  Village  and  Such  Fee  is  Fixed 
at  Twenty  Cents. 


No.  143— (Opinion  Dated  March  26,  1919.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Dear  Sirs:     I  have  your  letter  of  recent  date  reading  as  fol- 
lows: 

"We  respectfully  request  your  written  opinion  upon  the 
following  matter: 

We  are  enclosing  you  herewith  copy  of  Circular  No.  347 
issued  by  this  department  under  date  of  September  19,  1917, 
and  are  referring  you  to  section  4387,  G.  C. 

Question : 

1.  Is  the  fee  of  20c  mentioned  for  guarding,  safe- 
keeping or  conducting  into  court  legally  payable  in  view 
of  the  court  decision  ? 

2.  In  view  of  the  language  used  in  this  section  is 
this  fee  fixed  at  20  cents?" 

Section  4357  General  Code,  to  which  you  refer,  relates  to  the 

powers  and  fees  of  the  marshal  of  a  village,  and  reads  as  follows : 

"In  the  discharge  of  his  proper  duties,  he  shall  have  like 
powers,  be  subject  to  like  responsibilities  and  shall  receive 
the  same  fees  as  sheriffs  and  constables  in  similar  cases,  for 
services  actually  performed  by  himself  or  his  deputies  and 
such  additional  compensation  as  the  council  prescribes.  In 
no  case  shall  he  receive  any  fees  or  compensation  for  services 
rendered  by  any  watchman  or  any  other  officer,  nor  shall  he 
receive  for  guarding,  safekeeping  or  conducting  into  the 
mayor's  or  police  court  any  person  arrested  by  himself  or 
deputies  or  by  any  other  officer  a  greater  compensation  than 
twenty  cents." 

The  court  decision  to  which  your  letter  refers  and  which  is  set 
out  in  your  said  circular,  is  that  rendered  in  the  case  of  Haserodt  v. 

State,  ex  rel.,  27  O.  C.  A.,  225.    The  syllabus  of  the  case  is  as 

follows : 

"Section  4581  and  3016,  General  Code,  do  not  fix  definite- 
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ly  the  amount  of  compensation  that  may  be  allowed  a  chief 
of  police  for  services  in  state  criminal  cases  in  a  police  court, 
and  no  fees  may  be  allowed  said  officer  for  such  services  under 
favor  of  these  sections/' 

The  sections  construed  in  the  Haserodt  case  read  as  follows: 
Section  4581  General  Code: 

"Other  fees  in  the  police  court  shall  be  the  same  in  state 
cases  as  are  allowed  in  the  probate  court,  or  before  justices  of 
the  peace,  in  like  cases,  and  in  cases  for  violation  of  ordinances 
such  fees  as  the  council,  by  ordinance,  prescribes,  not  exceed- 
ing the  fees  for  like  services  in  state  cases/' 

Section  3016  G.  C. :      , 

"In  felonies,  when  the  defendant  is  convicted  the  costs  of 
the  justice  of  the  peace,  police  judge,  or  justice,  mayor,  mar- 
shal, chief  of  police,  constable  and  witnesses,  shall  be  paid 
from  the  county  treasury  and  inserted  in  the  judgment  of  con- 
viction, so  that  such  costs  may  be  paid  to  the  county  from  the 
state  treasury.  In  all  cases,  when  recognizances  are  taken, 
forfeited  and  collected  and  no  conviction  is  had,  such  costs 
shall  be  paid  from  the  county  treasury." 

In  the  case  of  State  ex  rel.  v.  Kleinhoffer,  92  O.  S.,  163,  the  Su- 
preme Court  considered  the  right  of  a  humane  officer  to  fees  for 

« 

services  rendered  by  him  in  cases  prosecuted  before  a  justice  of  the 

peace,  construing  Section  10076  General  Code,  which  reads : 

"For  this  service  and  for  all  services  rendered  in  carry- 
ing out  the  provisions  of  this  chapter,  such  officers  and  the 
officers  and  agents  of  the  association,  shall  be  allowed  and 
paid  such  fees  as  they  are  allowed  for  like  services  in  other 
cases,  which  must  be  charged  as  costs,  and  reimbursed  to  the 
society  by  the  person  convicted." 

The  Court  said : 

"*  *  *  If  the  pronoun  'they',  as  used  in  Section  10076 
could  be  held  to  refer  to  officers  other  than  humane  officers — 
for  example,  to  a  sheriff  or  constable — it  would  be  impossible 
to  determine  to  which  it  does  refer.  And  it  is  important  and 
necessary  that  this  be  known,  for  the  fees  of  a  sheriff  and 
those  of  a  constable  as  fixed  by  sections  2845  and  3347,  re- 
spectively, are  different." 

Of  the  language  just  quoted,  the  court  in  the  Haserodt  case 

says  (page  229) : 

"We  think  this  language  of  the  court  is  equivalent  to  a 
holding  that  if  the  section  there  under  consideration  could  be 
construed  as  providing  that  humane  officers  should  receive 
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the  same  fees  as  a  sheriff  or  constable  for  like  services,  it 
would  be  inoperative  because  of  its  indefiniteness." 

Relative  to  the  provision  of  Section  4534  General  Code,  that 

"*  *  *  The  fees  of  the  chief  of  police  *  *  shall  be 
the  same  as  those  allowed  sheriffs  and  constables  in  similar 
cases." 

the  court,  in  the  Haserodt  case,  also  said  (page  230) : 

"While  it  is  not  contended  here  that  any  authority  may 
be  found  in  the  provisions  of  Section  4534  for  the  allowance 
of  the  fees  in  question,  yet  it  is  well  to  observe  that  this  sec- 
tion is  subject  to  the  same  infirmity  and  nothing  may  be 
claimed  for  a  chief  of  police  under  its  favor  because  of  the  in- 
definiteness and  uncertainty  of  its  provisions  in  respect  to  the 
amount  that  may  be  allowed  said  officer  in  state  cases." 

Relative  to  the  fees  of  the  village  marshal,  the  words  of  Section 
4387  General  Code,  are :  "*  *  *  and  shall  receive  the  same  fees  as 
sheriffs  and  constables  in  similar  cases." 

Under  the  decisions  above  cited,  that  part  of  Section  4367  Gen- 
eral Code,  which  has  just  been  quoted,  which  undertakes  to  com- 
pensate the  village  marshal  by  the  payment  to  him  of  the  same  fees 
as  are  allowed  "sheriffs  and  constables  in  similar  cases,"  would 
seem  to  be  inoperative  because  of  uncertainty. 

However,  the  above  noted  uncertainty  does  not  prevent  the 
marshal  from  receiving  fees,  the  payment  of  which  may  be  author- 
ized with  sufficient  definiteness  by  other  statutory  provisions.  In 
Opinion  No.  823,  1917  A.  G.  R.,  p.  2207,  this  department  construed 
Section  13436  General  Code,  which  reads: 

In  pursuing  or  arresting  a  defendant  and  in  subpoenaing 
the  witnesses  in  such  prosecutions,  the  constable,  chief  of 
police,  marshal  or  other  court  officer  shall  have  like  jurisdic- 
tion and  power  as  the  sheriff  in  criminal  cases  in  the  common 
pleas  court,  and  he  shall  reecive  like  fees  therefor." 

In  said  opinion  it  was  held  that  (page  2210) : 

"*  *  *  this  provision  of  the  statute,  allowing  the  con- 
stable, chief  of  police,  marshal  and  other  court  officers,  fees 
in  the  state  cases  enumerated  in  section  13425,  G.  C.  *  *  * 
is  not  open  to  the  objection  found  by  the  court  in  the  case  of 
Haserodt  vs.  State,  supra,  since  the  provision  of  section  13436 
is  definite  and  certain  in  that  the  fees  there  allowed  are  to  be 
the  same  as  received  by  the  sheriff  in  criminal  cases  in  the 
common  pleas  court." 
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The  question  before  us,  then,  is  this :  Is  the  language  in  Sec- 
tion 4387  General  Code,  to-wit : 

"*  *  *  nor  shall  he  receive  for  guarding,  safe-keeping 
or  conducting  into  the  mayor's  or  police  court  any  person  ar- 
rested by  himself  or  deputies  or  by  any  other  officer  a  greater 
compensation  than  twenty  cents." 

sufficiently  definite  to  authorize  the  payment  to  the  marshal  of  a 
fee  of  twenty  cents  for  the  services  mentioned  ? 

The  words  "nor  shall  he  receive  *  *  *  *  a  greater  compensation 
than  twenty  cents"  are  susceptible  of  two  meanings.  First,  that 
for  the  service  of  guarding,  safekeeping,  etc.,  the  marshal  is  to  get 
a  sliding  or  variable  fee,  that  is,  one  ranging  from  one  cent  to,  but 
not  greater  than  twenty  cents — the  precise  amount  being  fixed  by 
the  magistrate  preparing  the  cost  bill. 

One  need  only  to  state  this  view  to  demonstrate  its  legal  in- 
validity. All  the  objections  to  uncertainty  mentioned  by  the  Has- 
erodt  and  Kleinhoffer  cases,  supra,  and  others  besides,  are  avail- 
able to  render  such  a  view  untenable. 

The  second  meaning  of  which  the  words  "nor  shall  he  receive 
*  *  •*•  a  greater  compensation  than  twenty  cents"  is  susceptible 
is  this :  Section  4587  General  Code  shows  an  intent  by  the  legisla- 
ture that  the  marshall  shall  receive  the  same  fees  as  sheriffs  and 
constables  in  similar  cases,  but  as  to  the  service  of  "guarding,  safe- 
keeping or  conducting,"  etc.,  the  marshal  is  not  to  have  the  higher 
fees  given  sheriffs  and  constables  for  such  services,  but,  on  the  con- 
trary, said  marshal  is  to  receive  a  compensation  therefor  no  greater 
than  twenty  cents.    That  is,  twenty  cents  and  no  more. 

Whether  there  is  any  merit  in  this  second  meaning  depends,  of 
course,  on 

(a)  Whether  sheriffs  or  constables  receive  any  fees  for 
"guarding,  safekeeping  or  conducting"  etc.,  and  if  so, 

(b)  Whether  such  fees  are  higher  than  twenty  cents. 

As  to  constables,  I  find  no  mention  in  Section  3347  General 
Code  (the  statute  fixing  the  fees  of  constables)  of  any  compensa- 
tion for  the  kind  of  services  now  being  considered.  Nor  do  I  know 
of  any  other  statute  giving  a  fee  to  the  constable  for  said  service. 

As  to  sheriffs,  I  find  in  Section  2845  General  Code,  no  such 
words  as  "for  guarding,  safekeeping  or  conducting  *  *  *  any  per- 
son arrested  *  *  *  *"  I  do,  however,  find  in  said  section  this  lan- 
guage: 

Sec.  2845,  *  *  *  jail  fees  for  receiving,  discharging 
or  surrendering  each  prisoner,  to  be  charged  but  once  in  each 
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case,  fifty  cents;  taking  a  prisoner  before  a  judge  or  court  per 
day,  seventy-five  cents." 

In  my  judgment,  the  services  just  above  referred  to  are  the 
same  as,  or  at  least  include,  the  services  of  guarding,  safekeeping 
or  conducting  into  the  mayor's  or  police  court  any  person  arrested 
*  *  *  *"  mentioned  in  Section  4387  General  Code. 

When  Section  2845  General  Code  and  Section  4387  General 
Code  are  read  together,  the  situation  is  this : 

For  receiving  the  prisoner,  the  sheriff  is  to  get  fifty  cents ;  the 
marshal,  no  greater  compensation  than  twenty  cents.  For  conduct- 
ing the  prisoner  into  court,  the  sheriff  is  to  get  seventy-five  cents; 
the  marshal,  no  greater  compensation  than  twenty  cents. 

Thus  read,  I  see  no  uncertainty  surrounding  the  payment  of  the 
twenty  cents  referred  to  in  your  letter,  and  specifically  referring 
to  your  two  questions,  I  am  of  the  opinion : 

(1)  That  the  fee  of  twenty  cents  mentioned  in  Section  4387 
General  Code  for  guarding,  safekeeping  or  conducting  into  court,  is 
legally  payable. 

(2)  That  the  fee  mentioned  in  said  section  for  said  service  of 
guarding,  safekeeping  or  conducting  into  court  is  fixed  at  twenty 

cents. 

j* 

An  Ordinance  of  a  Municipal  Council,  Which  Provides  That  the  Fees 
of  the  Mayor  in  Ordinance  Cases  Shall  be  the  Same  as  the  Fees 
of  a  Justice  of  the  Peace  in  Similar  Cases,  Sufficiently  Complies 
With  Section  4556  General  Code,  Requiring  Said  Fees  to  be 
"Fixed"  by  Ordinance  and  it  is  Unnecessary  to  List  in  Said  Ordi- 
nance the  Individual  Fees  Taxable  in  the  Name  of  Such  Mayor. 


No.  152— (Opinion  Dated  March  28,  1919.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen :     I  have  your  letter  of  recent  date  reading  as  fol- 
lows: 

"We  are  respectfully  requesting  your    written    opinion 
upon  the  following  matter : 

We  are  calling  attention  to  Sec.  4556,  G.  C,  as  foDows: 
"  'Sec.  4556.  The  costs  of  the  mayor  and  other  officers, 
in  all  cases,  "shall  be  fixed"  by  ordinance,  but  in  no  case  greater 
than  the  fees  for  similar  services  before  justices  of  the  peace. 
In  case  of  conviction  the  fees  of  officers,  jurors,  and  witnesses 
shall  be  taxed  against  the  parties  convicted,  and  in  case  of 
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acquittal  of  the  violation  of  an  ordinance,  the  costs,  except  the 
fees  of  the  mayor  and  marshal,  shall  be  taxed  against  the  cor- 
poration/ 

We  are  also  calling  your  attention  to  a  quotation  from  an 
opinion  of  the  Attorney  General,  under  date  of  April  24,  1914, 
Annual  Reprt  of  Attorney  General  for  1914,  Vol.  I,  p.  536,  at 
p.  539,  as  follows: 

"  'It  is  true  that  under  the  ruling  of  City  of  Bellefontaine 
vs.  Haviland,  3  N.  P.  n.  s.,  99,  these  officials  are  not  entitled 
to  receive  any  fees  in  ordinance  cases  when  council  fails  to  fix 
such  fees  by  ordinance.  Whilst,  therefore,  the  fees  for  such 
services  may  not  be  said  to  be  fixed  by  law  in  the  sense  that 
the  fees  for  services  in  state  and  civil  cases  are  fixed,  for  the 
reason  that  under  the  control  council  has  over  the  same  they 
may  not  be  fixed  at  all  or  they  may  be  fixed  at  such  a  tninimum 
amount  as  to  be  inconsiderable.     *     *     V 

Question :  Is  an  ordinance  of  a  municipal  council,  which 
provides  that  the  fees  of  the  mayor  in  ordinance  cases,  shall 
be  the  same  as  the  fees  of  a  justice  of  the  peace  in  similar 
cases,  in  compliance  with  section  4556,  or  is  it  necessary  to 
list  the  individual  fees?" 

Having  regard  to  the  provisions  of  Section  4556  General  Code, 
the  precise  question  for  our  consideration  is  whether  an  ordinance 
of  a  municipal  council,  which  provides  that  the  fees  of  the  mayor  in 
ordinance  cases  shall  be  the  same  as  the  fees  of  the  justice  of  peace 
in  similar  cases,  is  a  "fixing"  of  those  fees  under  said  statute. 

The  word  "fix"  has  various  shades  of  meaning.  One  is  that  of 
"settle"  or  "determine"  or  "establish,"  which  are,  I  think,  the  con- 
notation of  the  word  "fixed"  as  used  in  Section  4556  General  Code. 

Unless  expressly  required  by  constitutional  or  statutory  pro- 
vision, the  council  of  a  municipal  corporation  is  not  restricted  in  the 
form  of  the  expression  of  its  will.  In  general,  if  an  ordinance  is 
sufficiently  certain  and  definite  as  to  indicate  the  matter  or  thing  to' 
which  it  relates,  it  is  valid.  And  it  is  a  maxim  of  law  that  is  cer- 
tain which  may  be  made  certain.  Id  certum  est  quod  certum  reddi 
potest.    Co.  Litt.,  43. 

Even  a  cursory  reference  to  any  volume  of  statutes  will  show 
that  it  is  a  universal  practice  to  incorporate  into  bne  statute  the  con- 
tents of  another  statute  by  apt  reference  thereto.  So  far  as  I  am  in- 
formed, no  court  has  ever  criticised  this  practice  as  such.  In  many 
instances,  unless  this  practice  were  resorted  to,  our  statute  books 
would  be  inexcusably  cumbersome  and  prolix. 

The  fees  of  a  justice  of  peace  in  criminal  cases  are  definitely 
set  forth  by  Section  1746  General  Code,  and  other  sections  that 
need  not  be  cited  here.    Furthermore,  the  function  and  powers  of 
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* 

mayors  and  justices  of  peace  are,  in  criminal  matters,  sufficiently 
alike  to  make  easy  of  application  an  ordinance  to  the  effect  that 
the  fees  of  the  mayor  in  ordinance  cases  shall  be  the  same  as  the 
fees  of  a  justice  of  the  peace  in  similar  cases. 

I  am  therefore  of  the  opinion  that  an  ordinance  of  a  municipal 
council,  which  provides  that  the  fees  of  the  mayor  in  ordinance 
cases  shall  be  the  same  as  the  fees  of  a  justice  of  the  peace  in  sim- 
ilar cases,  sufficiently  complies  with  Section  4556  General  Code,  re- 
quiring said  fees  to  be  "fixed"  by  ordinance,  and  that  it  is  unneces- 
sary to  list  in  said  ordinance  the  individual  fees  taxable  in  the  name 
of  such  mayor. 


Where  a  City  Has  Granted  a  Franchise  for  the  Purpose  of  Con- 
ducting a  Street  Railway  and  has  Provided  Therein  fox  a  Street 
Railway  Commissioner  who  is  the  Representative  of  the  City 
Council,  Such  Commissioner  is  not  an  Officer  of  the  Municipality 
and  as  Such  is  not  Entitled  to  the  Services  of  the  Legal  Depart- 
ment of  the  City.  Nor  is  Such  Commissioner  in  Law  Authorized 
or.  Empowered  to  Employ  Legal  Counsel  Without  Authority  or 
Direction  from  the  City  Council. 


No.  150— (Opinion  Dated  March  28,  1919) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen:     Acknowledgment  is  made  of  your  letter  dated 
February  24,  1919,  in  which  you  ask  for  this  department's  opinion 
upon  the  ttfo  questions  stated  in  the  communication  received  by 
•you  from  the  legal  department  of  the  city  of  Youngstown,  Ohio,  a 
copy  of  which  communication,  enclosed  with  your  letter,  is  as  fol- 
lows: 

"I  am  writing  you  for  your  opinion  upon  the  following 
matters  which  I  discussed  briefly  with  you  a  few  days  agt 
while  in  Columbus. 

"On  the  16th  of  January  of  this  year,  (1919),  the  Ma- 
honing and  Shenango  Railway  Company  started  to  operate  its 
street  car  line  under  a  new  franchise  known  as  the  'Servic? 
at  Cost'  plan.  Under  this  franchise  there  is  what  is  known  as 
a  Street  Railway  Commissioner.  He  is  appointed  by  tbt 
Mayor  for  a  term  of  four  years  and  the  appointment  con- 
firmed by  council.  His  pay  and  entire  expense  of  running  hi? 
office  is  paid  from  the  receipts  of  the  city  lines  of  the  Ma- 
honing &  Shenango  Railway  &  Light  Company.    His  duty  re- 
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quires  him  to  report  to  council  from  time  to  time  and  in  so 
far  as  he  takes  instructions  from  anyone,  he  takes  them  from 
council. 

"It  is  clear  that  from  time  to  time  he  will  require  con- 
siderable advice  of  a  legal  nature,  both  as  to  the  interpreta- 
tion of  the  rights  of  the  parties  under  the  franchise  and  as  to 
the  legal  policies  to  be  pursued  in  conducting  his  office. 

'We  would  like  a  ruling  on  the  following  questions: 

'Sections  4303  to  4317,  General  Code,  inclusive,  enumer- 
ate the  duties  and  powers  of  the  city  solicitor.  Further,  the 
salary  of  the  city  solicitior  for  the  duties  enumerated  in  the 
foregoing  sections  is  fixed  by  council  for  the  term  of  his  elec- 
tion, and,  of  course,  cannot  be  increased  or  decreased  during 
that  period.  Inasmuch  as  the  legal  work  of  the  street  rail- 
way commissioner  is  in  addition  to  those  enumerated  by  the 
statute,  the  new  situation  has  arisen  since  his  election. 

"First :  Is  the  street  railway  commissioner  an  officer  of 
the  ctty  of  Youngstown,  and,  as  such,  entitled  to  the  services 
of  the  legal  department  of  the  city? 

"Second :  If  he  is  not  such  an  officer,  and  therefore  is 
not  included  in  the  duties  of  the  city  solicitor  but  he  desires 
to  have  the  solicitor  of  the  city  represent  him  in  his  legal  mat- 
ters, would  it  be  legal  for  the  solicitor  to  receive  compensa- 
tion from  the  commissioner  out  of  the  funds  provided  by  the 
ordinance  for  his  expense,  in  addition  to  the  regular  salary  of 
the  solicitor. 

"Under  separate  cover  I  am  sending  you  a  copy  of  the 
)  ordinance  granting  the  franchise  with  the  sections  marked 
which  refer  to  the  street  railway  commissioner,  and  also  those 
sections  marked  which  refer  to  specific  duties  of  the  city  soli- 
citor in  connection  with  the  franchise." 

An  examination  of  the  supplement  to  Page  and  Adams  Code 
does  not  indicate  the  adoption  of  a  charter  by  the  city  of  Youngs- 
town and  it  is  assumed  that  it  is  a  non-charter  city.  The  question 
of  the  constitutionality  of  the  ordinance  referred  to  in  the  letter 
above  quoted  is  not  raised  in  your  letter  and  therefore  that  ques- 
tion is  not  considered  in  this  opinion. 

In  the  order  above  stated,  let  us  consider  whether  the  street 
railway  commissioner  of  said  city  is  an  officer  of  said  city  entitled 
to  the  services  of  its  legal  department. 

Sections  4305  and  4309  G.  C.  are  pertinent.    Section  4305  G. 

C.  in  part  is: 

"*  *  *  and  shall  serve  the  several  directors  and  offi- 
cers mentioned  in  this  title  as  legal  counsel  and  attorney." 

Section  4409  G.  C.  is : 

"When  an  officer  of  the   corporation   entertains   doubts 
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concerning  the  law  in  any  matter  before  him  in  his  official 
capacity,  and  desires  the  opinion  of  the  solicitor,  he  shall 
clearly  state  to  the  solicitor,  in  writing,  the  question  upon 
which  the  opinion  is  desired,  and  thereupon  it  shall  be  the 
duty  of  the  solicitor,  within  a  reasonable  time,  to  reply  orally 
or  in  writing  to  such  inquiry.  The  right  here  conferred  upon 
officers  shall  extend  to  the  council,  and  to  each  board  provided 
for  in  this  title." 

It  may  be  well  to  note  that  section  43C8  G.  C.  provides  that 
the  solicitor  "shall  prosecute  or  defend,  as  the  case  may  be,  for  and 
on  behalf  of  the  corporation,  all  complaints,  suits  and  contro- 
versies in  which  the  corporation  is  a  party,  and  such  other  suits" 
as  he  shall  by  resolution  or  ordinance  be  directed  to  prosecute  or 
defend. 

It  is  to  be  noted  that  section  4305,  supra,  may  not.  include  all 
officers  of  the  corporation  in  defining  the  officers  to  whom  the  city 
solicitor  shall  act  as  legal  counsel,  but  is  limited  to  the  officers  men- 
tioned in  "this  title." 

Section  4309  G.  C.  supplements  section  4305  by  requiring  the 

rendition  of  an  opinion  in  writing  in  addition  to  the  provision  in 
section  4305  for  the  solicitor  to  act  as  legal  counsel,  and  the  word 
"officer",  as  used  in  section  4309  G.  C,  evidently  has  reference  to 
and  means  the  officers  mentioned  in  section  43 J 5  G.  C,  as  it  would 
appear  unreasonable  to  say  that  the  solicitor  shall  act  as  legal  coun- 
sel and  attorney  for  certain  officers  and  then  to  provide  that  as  to 
other  officers  he  shall  render  written  opinions  on  matters  before 
them,  in  their  official  capacity,  and  it  is  therefore  concluded  that 
the  word  "officer",  as  used  in  the  first  sentence  of  section  4309  G. 
C.,  means  an  officer  as  defined  in  section  4305.  That  such  in  the 
meaning  is  confirmed  by  reference  to  the  last  sentence  of  section 
4309  G.  C,  which  extends  the  right  to  written  opinions  to  the  coun- 
cil and  each  board  provided  for  in  said  title. 

It  may  be  seriously  questioned  if  the  street  railway  commis- 
sioner, hereinafter  referred  to  as  commissioner,  is  an  officer  of  the 
corporation.  Section  8  of  Franchise  Ordinance  2195,  above  re- 
ferred to,  is  pertinent.    In  part  it  provides : 

"Immediately  upon  the  taking  effect  of  this  ordinance, 
there  shall  be  designated  by  the  city  a  street  railroad  commis- 
sioner, whose  appointment  shall  be  made  by  the  mayor  of  the 
city  and  shall  be  confirmed  by  the  city  council.  The  city  re- 
served the  right  at  any  time,  and  from  time  to  time,  to  remove 
the  commissioner  so  appointed,  such  removal  to  be  by  the 
mayor.  *  *  The  city  street  railroad  commissioner  shall  act 
as  an  adviser  of  the  council  of  the  city  of  Youngstown  in  all 
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matters  affecting:  the  interpretation,  meaning  or  application 
of  any  of  the  provisions  of  this  ordinance,  and  in  all  action 
thereunder  affecting  the  quantity  or  quality  of  service,  or  the 
cost  thereof,  or  the  rate  of  fare." 

Section  8a  is  also  pertinent,  a  part  of  which  is  as  follows: 

"The  commissioner  shall  receive  a  salary  at  a  rate  to  be 
fixed  from  time  to  time  by  the  council.     *     *     *" 

It  is  to  be  observed  that  said  commissioner  holds  his  position 
subject  to  the  will  or  pleasure  of  the  council  and  that  his  salary 
may  be  "fixed  from  'time  to  time  by  the  council." 

It  has  been  repeatedly  held  by  the  courts  of  this  state  that  one 
of  the  tests  in  differentiating  between  employes  and  officers  is  that 
an  officer  is  clothed  with  some  part  of  the  sovereign  power  of  the 
state  which  is  to  be  exercised  in  an  independent  capacity  in  the  in- 
terest of  the  public,  as  required  by  law.  It  is  stated  in  Klein  vs. 
Martin,  et  al.,  24  G.  C.  (n.s.)  88,  in  defining  a  county  officer, 

"one  whose  right,  authority  and  duties  are  created  and 
conferred  by  law", 

and  in  State  ex  rel.  vs.  O'Brien,  95  O.  S.,  172,  as  determinative  of 

the  question  whether  the  county  board  of  revision  was  a  county 

office. 

"It  acts  in  an  independent  capacity  with  authority  to  do 
and  perform  official  acts  *  *  *:  It  is  clothed  with  some 
part  of  the  sovereign  power  of  the  state     *     *     *. 

Under  section  4411-1  G.  C.  the  health  officer  is  appointed  and 
his  salary  is  fixed  by  the  board  of  health  under  provisions  similar 
to  those  contained  in  the  ordinance  above  quoted. 

In  deciding  whether  such  person  so  designated  as  "a  health 

officer"  was'  in  law  an  officer  or  employe,  the  court,  in  State  ex  rel 

Miller  vs.  Council  of  Massillon,  2  O.  C.  D.  (n.s.)  p.  169,  reasoned 

thus: 

"It  will  be  observed  that  the  duties  of  the  appointee  or 
health  officer  are  not  prescribed  by  statute.  He  is  the  servant 
of  the  board  of  health  that  makes  the  appointment.  He  is 
under  their  absolute  control  and  direction  and  in  addition  to 
that  they  fix  his  salary.  His  salary  is  at  the  will  of  the  board 
of  health.  His  term  of  office  is  at  their  will ;  they  may  termi- 
nate it  at  their  pleasure.' 
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The  commissioner  in  the  present  question  holds  his  office  at 
the  will  of  the  city  council.  The  term  of  his  service  and  his  salary 
are  under  the  absolute  control  of  the  council,  nor  are  his  duties 
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prescribed  by  statute,  and  what  was  decided  in  the  case  above 
cited,  concerning  the  health  officer,  is  applicable  to  such  commis- 
sioner. It  is  therefore  concluded  that  said  commissioner  is  not  a 
municipal  officer.  He  is  certainly  not  an  officer  mentioned  in  the 
title  containing  the  statutes  above  referred  to,  nor  is  he  a  member 
of  a  board  provided  for  in  that  title,  nor  within  the  provision  of  the 
last  clause  of  section  4309,  and  it  is  therefore  concluded  that  such 
commissioner,  under  section  4305  et  seq.  G.  C,  is  not  an  officer  of 
the  city  of  Youngstown  and  as  such  entitled  under  authority  of 
said  sections  to  the  services  of  the  legal  department  of  said  city. 
It  therefore  follows  that  the  answer  to  your  first  question  is  in  the 
negative. 

Your  second  question  involves  the  authority  of  said  commis- 
sioner to  employ  and  pay  the  city  solicitor  for  legal  services. 

The  scope  and  extent  of  the  commissioner's  authority  must  be 
found  in  the  ordinance  granting  his  powers  and  prescribing  his 
duties. 

It  must  be  borne  in  mind  that  the  purpose  of  said  ordinance, 
as  stated  in  the  preamble  thereof,  is  to  "secure  to  the  public  the 
largest  powers  of  regulation  and  control  in  the  interest  of  public 
service",  and  also  that  the  avowed  object  was  to  secure  "the  best 
street  railroad  transportation  at  cost,  consistent  with  the  security 
of  the  property  and  the  certainty  of  a  fixed  return  hereof"  as  also 
stated  in  said  preamble.  The  commissioner's  duties  are  defined  in 
section  8,  above  quoted,  and  it  may  be  observed  that  his  duties 
very  largely  may  be  described  as  supervisory.  It  is  provided  that 
he  shall  keep  informed  of  all  matters  affecting  the  cost,  quality  or 
quantity,  of  the  services  furnished,  receipts  and  disbursements, 
property  and  equipment  of  the  company,  the  rate  of  fare  and  the 
vouchering  of  expenditures,  and  it  is  in  the  event  of  his  disapproval 
of  methods  in  such  matters  that  he  is  empowered  to  make  ex- 
penditures, all  of  which,  with  the  salary  of  said  commissioner,  are 
paid  by  the  company  from  the  proceeds  of  its  business.  Sections 
8a  and  15d  are  pertinent. 

Section  8a  in  part  is  that  said  commissioner 

"shall  have  the  right  to  employ  such  assistants,  accountants, 
engineers,  clerks  and  other  employes  as  he  shall  deem  neces- 
sary to  enable  him  at  all  times  to  inspect  and  audit  all  receipts, 
disbursements,  vouchers,  prices,  payrolls,  time  cards,  shop 
cards,  papers,  books,  document  and  property  of  the  company, 
and  the  cost  and  expense  of  all  such  persons  so  employed  by 
the  commissioner,  at  salaries  fixed  by  him,  shall  be  paid  by  the 
Company  upon  the  approval  of  the  commissioner,     *     *    * 
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and  shall  be  deemed  a  part  of  the  operating  cost,  provided, 
further,  that  the  sums  authorized  to  be  expended  by  the  Com- 
missioner, under  the  provisions  of  section  15D  hereof,  shall 
be  in  addition  to  the  amount  in  this  section  authorized  to  be 
so  expended." 

Section  15D  is  entitled  "supervision  of  extensions"  and  in 

part  is: 

"The  commissioner  shall  have  the  right  to  employ  such 
assistance  as  he  shall  deem  necessary  for  the  purpose  of  check- 
ing  over  estimates  of  any  betterment  *  *  *  and  also  for 
the  purpose  of  making  estimates  *  *  *  of  any  better- 
ment, extension  or  permanent  improvement  proposed  by  the 
city.  *  *  *  He  shall  have  the  right  to  employ  such  as- 
sistance as  he  shall  deem  necessary  for  the  purpose  of  check- 
ing material,  labor  or  other  costs  in  the  supplying  of  such  bet- 
terments, extensions  or  permanent  improvement,  and  the 
company  shall  pay  all  bills  for  such  assistance  and  service  ap- 
proved by  the  commissioner." 

It  is  to  be  noted  that  both  in  section  8a  and  15D,  supra,  the 
purposes  for  which  the  commissioner  shall  have  the  right  to  em- 
ploy is  indicated  to  be  for  purposes  of  inspection  and  supervision 
of  the  management,  quantity  and  quality,  and  cost  of  service,  in- 
spection and  auditing  of  receipts  and  disbursements,  and  in  case  of 
proposed  extensions  is  authorized  to  employ  such  assistance  for 
checking  over  documents,  making  plans,  specifications  and  check- 
ing material,  labor  and  other  costs. 

In  neither  of  these  sections,  nor  in  any  other  sections  of  said 
ordinance,  is  there  express  provision  for  employment  of  legal  coun- 
sel and  it  may  be  said  that  the  commissioner's  power  or  authority 
to  so  employ  legal  counsel  will  depend  upon  the  clear  implication 
of  such  power  in  said  ordinance. 

In  this  connection  the  purpose  of  the  ordinance  is  to  be  con- 
sidered as  well  as  the  character  of  the  powers  and  functions  pre- 
scribed therein  for  the  commissioner. 

In  view  of  the  court's  characterization  of  such  a  position  in 
the  Massillon  case,  it  appears  that  said  commissioner  acts  as  a 
special  agent  or  employe  of  the  city  council  in  his  supervision  and 
control  of  said  street  railway  company.  In  this  connection  it  is  to 
be  observed  that  said  commissioner  is  required  to  report  and  is 
subject  to  the  control  of  the  city  which,  as  stated  in  section  6  of 
said  ordinance,  "reserves  to  itself  the  entire  control  of  the  service, 
including  the  right  to  fix  schedules  and  routes",  etc.,  and  that  said 
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service  shall  be  rendered  "under  such  rules  and  regulations  as  the 
city  may  from  time  to  time  require/' 

In  view  of  the  decisions  of  the  court  applicable  to  such  em- 
ployment, and  in  the  absence  of  express  provision  in  said  ordi- 
nance, authorizing  said  commissioner  to  employ  legal  counsel,  con- 
sidered with  the  provisions  of  sections  4305  and  4309  G.  C,  supra, 
which  amply  provide  for  legal  services  to  the  officers  of  the  city, 
including  the  city  council  to  whom  said  commissioner  reports,  and 
subject  to  whose  pleasure  he  holds  his  office,  it  is  concluded  that 
such  commissioner  is  not  in  law  authorized  or  empowered  to  em- 
ploy legal  counsel  without  authority  or  direction  from  the  city 
council,  and  the  answer  to  your  second  inquiry  is,  therefore,  also  in 
the  negative. 


A  Municipal  Corporation  Owning  its  Own  Electric  Light  System 
Has  a  Legal  Right  to  Furnish  Service  to  a  Resident  Outside  of 
the  Corporate  Limits  Thereof,  Provided  the  Aggregate  Amount 
of  Service  Furnished  Outside  of  Said  Corporate  Limits  Does  not 
Exceed  50  Percentum  of  the  Total  Service  Supplied  Within  the 
Municipality. 


No.  90— (Opinion  Dated  March  3,  1919.) 

Hon.  Lewis  G.  Christman,  Prosecuting  Attorney,  Bryan,  Ohio. 

Dear  Sir :  Acknowledgment  is  made  of  your  letter  dated  Feb- 
ruary 17,  1919,  as  follows : 

"Has  a  municipal  corporation,  that  owns  its  own  electric 
lighting  system,  a  legal  right  to  furnish  service  to  a  resident 
outside  of  the  corporation  limits  ?" 

Sections  3,  4  and  6  of  Article  XVIII  of  the  Constitution  of 
Ohio,  adopted  in  September,  1912,  and  section  3618  G.  C.  are  perti- 
nent to  your  inquiry. 

Section  3  is  as  follows : 

"Municipalities  shall  have  authority  to  exercise  all  powers 
of  local  self-government  and  to  adopt  and  enforce  within  their 
limits  such  local  police,  sanitary  and  other  similar  regulations, 
as  are  ijot  in  conflict  with  general  laws." 
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Section  4  reads: 

"Any  municipality  may  acquire,  construct,  own,  lease  and 
operate  within  or  without  its  corporate  limits,  any  public  util- 
ity the  product  or  service  of  which  is  or  is  to  be  supplied  to  the 
municipality  or  its  inhabitants,  and  may  contract  with  others 
for  any  such  product  or  service.  The  acquisition  of  any  such 
public  utility  may  be  by  condemnation  or  otherwise,  and  a  mu- 
nicipality may  acquire  thereby  the  use  of,  or  full  title  to,  the 
property  and  franchise  of  any  company  or  person  supplying  to 
the  municipality  or  its  inhabitants  the  service  or  product  of 
any  such  utility." 

Section  6  provides : 

"Any  municipality,  owning  or  operating  a  public  utility, 
for  the  purpose  of  supplying  the  service  or  product  thereof  to 
the  municipality  or  its  inhabitants,  may  also  sell  and  deliver 
to  others  any  transportation  service  of  such  utility,  and  the 
surplus  product  of  any  other  utility  in  an  amount  not  exceed- 
ing in  either  case  fifty  percentum  of  the  total  service  or  prod- 
uct supplied  by  such  utility  within  the  municipality." 


Section  3618  G.  C.  reads : 

"To  establish,  maintain  and  operate  municipal  lighting, 
power  and  heating  plants,  and  to  furnish  the  municipality  and 
the  inhabitants  thereof  with  light,  power  and  heat,  and  to  pro- 
cure everything  necessary  therefor  and  to  acquire  by  purchase, 
lease  or  otherwise,  the  necessary  lands  for  such  purposes,  with- 
in and  without  the  municipality." 

From  the  construction  of  statutes  granting  power  to  munici- 
palities, the  general  principle  of  law  that  municipalities  may  exer- 
cise only  such  powers  as  are  expressly  or  by  necessary  implication 
granted  to  them  by  law,  must  be  borne  in  mind. 

As  stated  in  the  first  branch  of  the  syllabus  in  Ravenna,  vs. 
Pennsylvania  Company,  45  O.  S.,  p.  118 : 

"Municipal  corporations,  in  their  public  capacity,  possess 
such  powers  and  such  only  as  are  expressly  granted  by  statute, 
and  such  as  may  be  implied  as  essential  to  carry  into  effect 
those  which  are  expressly  granted." 

With  such  modifications  as  may  be  made  to  apply  to  charter 
cities  and  the  constitutional  amendments  adopted  in  1912,  the  rule 
as  above  stated  is  the  law  in  Ohio. 

Prior  to  the  adoption  of  sections  4  and  6,  supra,  section  3618  G.  C, 
as  above  quoted,  would  not  have  authorized  the  furnishing  of  pub- 
lic utility  service  outside  of  the  corporate  limits,  and  in  construing 
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sections  4  and  6,  we  must  bear  in  mind  the  construction  which  the 
courts  have  placed  on  the  law  as  it  was  at  the  time  of  the  constitu- 
tional amendment  and  we  must  presume  that  the  electors  of  the 
State  knew  the  law  as  it  stood  at  the  time  of  the  adoption  of  the 
amendments.  One  of  these  general  rules  as  to  the  limitations  of 
power  of  municipal  corporations,  is  stated  in  28  Cyc,  p.  266,  as 
follows : 

"As  a  general  rule  a  municipal  corporation's  powers  cease 
at  municipal  boundaries  and  cannot,  without  plain  manifesta- 
tion of  legislative  intention,  be  exercised  beyond  its  limits. 
The  legislature,  however,  may  authorize  the  exercise  of  powers 
beyond  municipal  limits,  and  has  frequently  done  so,  partic- 
ularly in  the  matters  within  the  police  power." 

I  am  not  now  aware  of  any  decision  in  Ohio  directly  bearing  on 
this  question  which  had  been  decided  at  the  time  of  the  adoption  of 
the  constitutional  amendment,  but  in  Firewell  vs.  City  of  Seattle, 
43  Wash.  141,  86  Pacific,  217,  a  statute  very  similar  to  section  3618 
G.  C,  giving  authority  to  municipalities  to  furnish  water  to  the 
inhabitants  thereof,  and  another  statute  giving  such  power  to  fur- 
nish water  to  the  "inhabitants  thereof  and  other  persons",  were 
construed  with  the  sole  question-  of  the  extra-territorial  power  of 
municipal  corporations  under  such  statutes.  And,  it  was  held  in  the 
Firewell  case,  supra,  that  such  statutes  did  not  confer  power  upon 
municipalities  to  exercise  their  corporate  powers  beyond  the  mu- 
nicipal limits,  and  the  general  rule  announced  was : 

"It  is  a  general  principle  that  a  municipal  corporation  can- 
not usually  exercise  its  powers  beyond  its  own  limits,  and  if  in 
any  case  it  has  authority  to  do  so,  it  must  be  derived  from  some 
statute  which  expressly  or  impliedly  permits  it." 

So  at  the  time  the  electors  of  the  State  adopted  the  amend- 
ments above  referred  to,  they  are  presumed  to  have  known  that  at 
that  time  municipalities  had  no  power  to  sell  their  utility  service 
outside  the  corporate  limits. 

With  this  in  mind  let  us  turn  our  attention  especially  to  section 
6,  supra.  It  is  to  be  observed  that  section  4,  preceding  section  6, 
authorized  the  acquisition,  construction,  ownership  and  operation 
within  or  without  the  corporate  limits  of  a  municipality  of  any  pub- 
lic utility,  the  product  or  service  of  which  is  to  be  supplied  to  the 
municipality  or  its  inhabitants.  Section  6  further  provides  that 
any  municipality  so  owning  or  operating  a  public  utility  "for  the 
purpose  of  supplying  the  service  or  product  thereof  to  the  munici- 
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pality  or  its  inhabitants",  may  also  sell  and  deliver  to  others  any 
transportation  service  of  such  utility  and  the  surplus  product  of 
any  other  utility  in  an  amount  not  exceeding  in  either  case  fifty 
per  centum  of  the  total  service  or  product  supplied  by  such  utility 
within  the  municipality. 

It  should  be  noted  that  these  constitutional  amendments  are 
self -executing  and  need  no  intermediary  acts  of  the  legislature  to 
enforce  them. 

It  is  quite  obvious  that  section  6  was  not  necessary  to  confer 
power  upon  a  municipality  to  sell  the  public  utility  service  or  prod- 
uct to  the  inhabitants  of  the  municipality  as  that  power  is  spe- 
cifically granted  in  section  4  and  in  section  3618.  It  is  apparent, 
however,  that  it  was  intended  to  cover  additional  sales,  as  the  grant- 
ing part  thereof,  after  the  descriptive  recitals,  begins  with  the 
words  "may  also  sell  and  deliver  to  others  such  service  or  product." 
That  this  additional  power  to  sell  and  deliver  contemplates  the  sale 
or  delivery  of  product  or  service  outside  of  the  corporate  limits,  is 
further  evinced  by  the  exception  that  such  additional  sale  and  de- 
livery of  product  or  service  in  either  case  shall  not  exceed  fifty  per- 
centum  of  the  total  service  or  product  supplied  by  such  utility 
"within  the  municipality." 

From  the  considerations  above  indicated,  it  is  to  be  concluded, 
therefore,  that  a  municipality  owning  its  own  electric  lighting  sys- 
tem has  a  legal  right  to  furnish  service  to  a  resident  outside  of  the 
corporate  limits  thereof,  provided  the  aggregate  amount  of  service 
furnished  outside  of  said  corporate  limits  do  not  exceed  fifty  per 
centum  of  the  total  service  supplied  within  the  municipality. 
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Bills  Introduced  in  House 

H.  B.  No.  480— Mr.  Jas.  A.  Rey- 
nolds. To  protect  the  health,  morals 
and  welfare  of  women  and  minors 
employed  in  industry  in  the  state  of 
Ohio  by  establishing  a  Minimum 
Wage  Commission  and  providing  for 
the  determination  of  minimum 
wages  for  women  and  minors. 

H.  B.  No.  481— -Mr.  Scott.  To  pro- 
vide for  the  maintenance  and  support 
of  illegitimate  children  and  fixing 
their  legal  status. 

H.  B.  No.  482— Mr.  Emery.  Estab- 
lishing in  the  department  of  the  In- 
dustrial Commission  of  Ohio  a  bureau 
for  the  examination  and  licensing  of 
applicants  who  desire  to  pursue  the 
trade  of  mechanician  for  the  con- 
struction and  repair  of  motor  ve- 
hicles and  to  require  public  garages 
to  keep  a  licensed  mechanician  in 
employ. 

H.  B.  No.  483— Mr.  Lytle.  To 
amend  the  General  Code  to  provide 
authority  in  municipal  corporations 
to  establish,  maintain  and  operate 
municipal  ice  manufacturing  plants. 

H.  B.  No.  484 — Mr.  Gardner.  To 
amend  the  General  Code,  relating  to 
action  at  law  in  betting  or  gambling 
and  exempt  brokers  from  liability. 

H4  B.  No.  485— Mr.  Crabbe.  To 
amend  the  General  Code  of  Ohio,  re- 
ferring to  the  appointment  of  a 
board  of  trustees  for  county  me- 
morial buildings  and  providing  that 
governor  make  appointments  ap- 
proved by  county  commissioners. 

H.  B.  No.  486— Mr.  Hughes.  To 
amend  the  general  code  relative  to  in- 
creasing  the  compensation  of  court 
stenographers. 

H.  B.  No.  487 — Mr.  Besaw.  To 
amend  the  General  Code  authorizing 
any  person  of  good  character  to  carry 
concealed  weapons  by  applying  to 
sheriff  or  chief  of  police  and  giving 
bond. 

H.  B.  Xo.  488— Mr.  Bonser.  Pro- 
vides for  caring  for  tomb  of  William 
Henry  Harrison. 


H.  B.  No.  489 — Mr.  Gorrell.  Pro- 
hibits giving  any  lecture,  opera,  musi- 
cal or  other  concert  in  German  lan- 
guage. 

H.  B.  Xo.  490 — Mr.  Drury.  Provide? 
for  more  complete  inspection  of  can- 
ning establishments. 

H.  B.  No.  491— Mr.  Bond.  Provides 
that  attendants  at  state  hospitals 
must  be  residents  of  state  and  in- 
creases compensation. 

H.  B.  No.  492 — Mr.  Beatty.  To  amend 
General  Code,  relating  to  organisation 
of  the  board  of  trustees  of  the  com- 
bined normal  and  industrial  depart- 
ment of  Wilberforce  university. 

H.  B.  No.  493— Mr.  Chester.  To 
amend  the  General  Code,  relating  to 
the  regulation  of  dogs  and  providing 
compensation  for  damakes  done  there- 
by. Substitute  for  H.  B.  No.  368. 

H.  B.  No.  494 — Mr.  Greve.  To  amend 
the  General  Code,  relative  to  the  no- 
tice of  sale  of  county  bonfls  at  not  less 
than  par  value. 

H,  B.  Xo.  495 — Mr.  Pearson.  To 
repeal  section  of  the  General  Code 
providing  for  rate  of  passenger  fares 
on  railroads  of  two  cents  per  mile  and 
giving  utility  commission  authority  to 
fix  rateB. 

H.  B.  No.  496— Mr.  Halstead.  To 
make  the  secretary  of  agriculture  the 
state  farm  drainage  commissioner  and 
define  his  powers  and  duties  as  such. 

H.  B.  No.  497— Mr.  King.  Appropria- 
tion for  salaries  of  members  of  gen- 
eral assembly. 

H.  B.  No.  498— Mr.  Robins.  To  amend 
the  General  Code  relative  to  the  trans- 
fer of  ownership  of  motor  vehicles  and 
requiring  the  original  owner  to  re- 
move tags. 

H.  B.  No.  499 — Mr.  Greve.  To  amend 
the  general  code  relative  to  the  sale 
of  county  bonds  with  interest. 

H.  B.  Xo.  500 — Mr.  Luchsinger.  To 
amend  the  civil  service  law  so  as  to 
prohibit  discriminations  in  the  classi- 
fied service  against  persons  who  be- 
long to  labor  organisations. 


816 


State  Lbdislature 


817 


H.  B.  No.  501 — Mr.  Luchsinger.  To 
amend  the  civil  service  law,  providing 
for  an  appeal  to  the  Court  of  Com- 
mon Pleas  from  decision  of  the  civil 
service  commission  In  the  case  of  po- 
lice, and  firemen. 

H.  B.  No.  502— Mr.  Hatch.  To  au- 
thorize the  city  of  Nelsonville  to  use 
part  of  Hacking  canal  for  sewerage 
purposes. 

H.  B.  No.  503— Mr.  Carson.  t  To  re- 
quire label  on  ready-made  garbents 
to  show  if  cloth  is  all  wool  or  not. 

H.  B.  No.  504 — Mr.  Comings.  Re- 
quiring all  studies  to  be  taught  In  the 
English  language  in  the  elementary 
grades  and  text  books  shall  not  con- 
tain unpatriotic  matter. 

H.  B.  No.  505— Mr.  Kreider.  To 
amend  the  general  code  authorizing 
county  commissioners  to  levy  taxes 
for  road  purposes  on  property  outside 
of  municipalities. 

H.  B.  No.  506 — Mr.  Foster.  To  pro- 
hibit aliens  from  using  the  words 
"United  States"  or  America  or  any 
derivative  or  abbreviation  thereof  In 
the  carrying  on  of  their  business 


Biffs   Passed    in    House 

S.    B.   No.   69— Mr.     Sparks.       New 
penitentiary. 

H.  B.  No.  257 — Mr.  Bryson.     Home 
demonstration  agents. 

H.   B.   No.   262— Mr.   Hughes.      Tax 
refunder. 

H.  B.  No.  20 — Mr.  Hughes.     Judges 
of   courts   of   appeals. 

H.  B.  No.  323— Mr.  Miller.     Massil- 
lon  hospital  grounds. 

H.  B.  No.  237— Mr.  Green.     Streets 
outside  of  municipalities. 

Am.  H.  B.  No.  255 — Mr.  Bing.  School 
land  leases. 

H.   B.  No.   307— Mr.  Griswold.     Co- 
operative societies. 

H.  B.  No.  271— Mr.  Spidel.    Relief  of 
Thomas  H.  Robinson. 

S.  B.  No.  13.— Mr.  Whittemore.    Mu- 
nicipal court  in  Akron. 

H.   B.    No.   259— Mr.   Winter.      Dry 
cleaning  establishments. 

H.  B.  No.  73 — Mr.  Wenner.  Teachers' 
tenure. 


Am.  S.  B.  No.  14— Mr.  Sparks.  Hotei 
department. 

Am.  H.  B.  Xo.  445— Mr.  Scott.    Na- 
tional guard. 

H.  B.  No.  315 — Mr.  Emery.  To  con- 
vey lots  in  Hicksville,  Ohio. 

Am.  H.  B.  No.  174— Mr.  Smith.  Mo- 
tormen  and  conductors. 

S.  B.  No.  74— Mr.  Miller.  Industrial 
Commission  members. 

S.    B.    No.      43— Mr.      Whittemore. 
Boards   of  education. 

H.  B.  No.  389— Mr.  Tom  Reynolds. 
Traffic  officers. 

H.    B.   No.    473— Mr.    Pearson.      Me- 
morial Day. 

H.  B.  No.  419— Mr.  McFarland.     La- 
bel for  foodstuffs. 

H.   B.   No.   378— Mr.     Alban.     Fruit 
baskets. 

H.  B.  Xo.  442— Mr.  Copeland.  Coun- 
ty sinking  fund  board. 

H.   B.   Xo.   356— Mr.   Bing.     Private 
claim. 

H.  B.  Xo.  218— Mr.  Dunn.     Noxious 
weeds. 

H.   B.  No.   209— Mr.   York.    Angling 
license. 

H.  B.  No.  378— Mr.  Barnes.     Audit- 
ing  conservancy  district. 

H.    B.    No.      227 — Mr.     Gordon,     of 
Brown.    Sanitation  of  cars. 

H.  B.  Xo.  403— Mr.  Harter.     Tuber- 
culosis hospitals. 

H.    B.   No.    356— Mr.    Bryson.     Civil 
service  exemptions. 


Resolutions  Introduced  in  House 

H.  J.  R.  Xo.  50 — Mr.  Ccvan.  Asks 
secretary  of  war  to  send  to  Ohio  all 
guns  and  war  trophies  captured  by 
Ohio  troops  in  world  war. 

H.  R.  No.  46 — Mr.  Beetham.  Pro- 
vides for  the  appointment  of  a  steer- 
ing or  calendar  committee  to  expedite 
legislation.     Adopted. 


Oefeated  in  House 

H.    B.    No.   213— Mr.    Evans.      Pe\i 
estate  assessments. 

H.  B.  No.  274— Mr.  Burn?.     AbMhh 
position  of  oil  inspector. 
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Bills  Reported  Out  of  Committees  and 
Up  for   Passage   in   House. 

S.  B.  No.  145 — Joint  tax  committee. 
Emergency  levy,  Tuesday,  1 :  30  p.  .m. 

H.  B.  No.  416 — Mr.  Carpenter.    Com- 
pensation for  death. 

H.  B.  No.  386 — Mr.  Hughes.     Ceme- 
tery associations. 

H.  B.  No.  384— Mr.   Copeland.     No- 
tary public. 

S.  B.  No.  121— Mr.  Berry.     Depart- 
ment of  health  seal. 

H.   B.   No.   388— Mr.     Hughes.     Re- 
moval of  officials. 

Am.  S.  B.  No.  87— Mr.  Lloyd.     Chil- 
dren's Homes. 

H.  B.  No.  477 — Mr.  Freeman.    Crim- 
inal syndicalism. 

Am.  H.  B.  No.  451— Mr.  Evans.  Sale 
of  personal  property  by  executors. 

H.  B.  No.  377— Mr.  Gardner.     Sink- 
ing fund  trustees. 

Am.   S.  B.   No.   81— Mr.   Lloyd.     In- 
sane convicts. 

Am.  H.  B.  No.  465 — Mr.   Matthews. 
Survey  of  water  resources. 

H.  B.  No.  497— Mr.  King.     Salaries 
of  members  of  general  assembly. 


Committee  Reference  of  House  and 
Senate  Bills  in  the  House 

H.  B.  No.  480 — Mr.  James  A.  Rey- 
nolds.   To  the  committee  on  labor. 

H.  B.  No.  481— Mr.  Scott.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

H.  B.  No.  482— Mr.  Emery.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

H.  B.  483 — Mr.  Lytle.  To  the  com- 
mittee on  public  utilities. 

H.  B.  No.  484— Mr.  Gardner.  To  the 
committee  on  banks  and  banking. 

H.  B.  No.  485— Mr.  Crabbe.  To  the 
committee  on  military  affairs. 

S.  B.  No.  114— Mr.  Lloyd.  To  the 
committee  on  cities. 

Am.  S.  B.  No.  130— Mr.  O'Brien.  To 
the  committe  on  cities. 

B.  B.  No.  486— Mr.  Hughes.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 


H.  B.  No.  487— Mr.  Besaw.  To  the 
committee  on  cities. 

H.  B.  No.  488— Mr.  Bonser.  To  the 

committee  on  appropriations  and  fi- 
nance. 

H.  B.  No.  489— Mr.  Gorrell.  To  the 
committee  on  German  propaganda. 

H.  B.  No.  490 — Mr.  Drury.  To  the 
committee  on  agriculture. 

H.  B.  No.  491— Mr.  Bond.  To  the 
committee  on  labor. 

S.  B.  N.  57 — Mr.  Angnew.  T  the 
committee  on  benevolent  and  penal  in- 
stitutions. 

S.  B.  No.  34— Mr.  Miller.  To  the 
committee  on  cities. 

S.  B.  No.  116— Mr.  Berry.  To  the 
committe  on  judiciary. 

Am.  S.  B.  No.  63 — Mr.  Jones  of 
Meigs.  To  the  committee  on  military 
affairs. 

S.  B.  No.  145 — The  joint  committee 
on  taxation. 

S.  B.  No.  127— Mr.  Hitter, 
committe  on  public  health. 

H.  B.  No.  492— Mr.  Beatty. 
committee  on  colleges     and 
schools. 

H.  B.  No.  494— Mr.  Greve. 
committe  on  county  affairs. 

H.  B.  No.  495 — Mr.  Pearson, 
committee  on  public  utilities. 

H.  B.  496— Mr.  Halstead. 
committee  on  agriculture. 

H.  B.  No.  498— Mr.  Robins, 
committee  on  judiciary. 

H.  B.  No.  499— Mr.  Greve. 
committee'  on  county  affairs. 


To 

the 

To  the 
normal 

To  the 

To  the 

To 

the 

To 

the 

To 

the 

Bills   Introduced   in   Senate 

S.  B.  No.  15&— Mr.  Agnew.  Relat- 
ing to  the  location  of  industries  and 
buildings,  the  height  and  bulk  of 
buildings,  and  land  overcrowding;  in 
cities. 

S.  B.  No.  159— Mr.  Berry.  To 
amend  the  General  Code,  relative  to 
the  Board  of  State  Charities  by  au- 
thorizing expenses  incurred  by  mem- 
bers of  the  board. 

S.  B.  No.  160— Mr.  Agnew.  To 
provide  for  the  adoption  and  record- 
ing of  a  county  highway  plan  and 
regulating  the  platting  of  subdivi- 
sions and  the  erection  of  buildings 
with  reference  to  such  plan,  and  pro- 
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viding  'or  the  acquiring  of  property 
for  highway  purposes. 

S.  B.  No.  161 — Mr.  Busby.  Provides 
for  the  use  of  short  form  deeds  and 
mortgages. 

S.  B.  No.  162— Mr.  Miller.  To  pro- 
vide for  the  appointment  of  a  commis- 
sioner of  prohibition  of  the  liquor 
traffic  and  giving  appointment  to  At- 
torney General   instead  of   Governor. 

S.  B.  No.  163 — Mr.  Holden.  To  re- 
peal the  two  cents  per  mile  fare  on 
railroads  to  conform  to  federal  law. 

S!  B.  No.  164 — Mr.  Agnew.  Author- 
izing the  investment  by  fiduciaries  in 
certain  stocks. 

S.  B.  No.  165— Mr.  Agnew.  Provid- 
ing for  a  deposit  of  securities  to  re- 
dnuce  penalty  of  bond  in  certain 
cases. 

S.  B.  No.  166 — Mr.  Ritter.  To  amend 
the  General  Code,  relative  to  the  or- 
ganization of  the   boards  of  trustees 
of  the  combined  departments  of  Wil 
berforce  University. 


Bills  Introduced   In  Senate 

S.  B.  No.  167— Mr.  Ritter.  To  amend 
the  General  Code  relative  to  the  ad- 
mission of  persons  into  the  Ohio  State 
Sanltorium  and  providing  the  payment 
for  their  support. 

S.  B.  No.  168— Mr.  Ake.  To  author- 
ize municipalities  to  join  or  form  an 
organization  of  municipalities  for 
joint-  action  and  co-operation  upon 
questions  affecting  their  general  wel- 
fare. 


Bills  Passed  in  Senate 

H.  B.  No.  174— Mr.  Smith.  Heating 
of  street  cars. 

S.  B.  No.  137 — Mr.  Ake.  German  in 
elementary  schools. 

S.  B.  No.  134— Mr.  Ake.  Oath  of 
teachers. 

S.  B.  No.  145 — Joint  Tax  Committee. 
Emergency  levy. 

H.  B.  No.  285 — Mr.  Jones.  Care  of 
children. 

H.  B.  No.  296— Mr.  FOuts.  Guard- 
ians of  minors. 

S.  B.  No.  35 — Mr.  Jones.  Birth  cer- 
tificates of  pupils. 

S.  B.  No.  77 — Mr.  Jones.  Osteo- 
pathy. 

S.  B.  No.  127— Mr.  Ritter.  Water 
supply  in  cities. 


S.  B.  No.  130— Mr.  O'Brien.     Street 
car  tracks. 

S.    B. '  No.    57— Mr.      Agnew.      Chil- 
dren's Homes. 

S.  B.  No.  146— Joint  Tax  Committee. 
Appraisement  of  property. 

H.    B.   No.    35— Mr.   Halstead.      Me- 
morial  buildings. 

H.  B.  No.  44 — Mr.  Wiest.  Disorderly 
conduct  at  railroad  stations. 

S.  B.  No.  114— Mr.  Lloyd.     Sundry 
claims  board. 

H.  B.  No.  254— Mr.  Greve.     Munici- 
pal court  of  Cleveland. 

H.  B.  No.  196 — Mr.  Faris.    Teachers* 
training. 

S.  B.  No.  47 — Mr.  Davis.     Corpora- 
tion stock  without  par  value. 

S.  B.  No.  33— Mr.  Davis.    Reorgani- 
zation of  corporations. 

S.  B.  No.  54 — Mr.  Davis.    Articles  of 
incorporation. 

Am.  S.  B.  No.  114— Mr.  Lloyd.  Em- 
balmers  in  XT.  S.  Service. 

H.  B.  No.  196— Mr*  Faris. 

Am.  H.  B.  No.  200 — Mr.  Graham. 

Am.  H.  B.  No.  231— Mr.  Billingslea. 

Am.  H.  B.  No.  261 — Mr.  Graham  of 
Licking.    Municipal  court. 

Sub.  H.  B.  No.  99— Mr.  Stokes. 

S.  B.  No.  78— Mr.  Davis. 

Am.  S.  B.  No.  132— Mr.  Liggitt. 

S.  B.  No.  140— Mr.  Ritter. 

H.  B.  No.  310— Mr.  Blauser. 

S.  B.  No.  139-nMr.  Archer. 

Am.      S.      B.      No.    92 — Mr.    Lloyd. 
Awards  of  merit. 

S.  B.  No.  135— Mr.  Liggitt.     Spanish 
war  veterans. 

S.  B.  No.  136— Mr.  Lloyd.     State  li- 
brary employes. 

H.  B.  No.  309— Mr.  Billingslea.    Pri- 
vate claim. 

H.  B.  No.  43— Mr.   Huber.     Boards 
of  education. 

Am.  H.  B.  No.  290— Mr.  Moyer.  Real 
estate  records. 

Am.   S.   B.   No.   133— Mr.   Jones    of 
Meigs.    National  guard. 

Am.   H.   B.   No.   299 — Mr.  Jones    of 
Trumbull. 

S.   B.   No.     47— Mr.     Davis.     Stock 
without  par  value. 

S.  B.  No.  62— Mr.  Holl.    Justices  of 
peace. 
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Defeated  in  Senate 

S.  B.  No.    33— Mr.    Miller, 
crossings. 


Grade 


Bills  Reported  Out  of  Committees  ana 
Up  for  Passage  In  Senate 

Am.  H.  B.  No.     104 — Mr.  Jones  of 
Trumbull.    Badges   of  honor. 

Am.  H.  B.  No.  29— Mr.  Miller.  Serv- 
ice of  utilities. 

S.  B.  No.  131— Mr.  Archer.     Qualifi- 
cations of  teachers. 

Am.  H.  B.  No.  123— Mr.  Beaty.  Lien 
for  attorneys. 

S.  B.  No.  28— Mr.  Davis.    Full  crews 
on  trains. 

Am.  H.  B.  No.  25 — Mr.  Barnes.    City 
school  districts. 

Am.   H.  B.   No.  182— Mr.  Gordon   of 
Logan.     County  normal   schools. 

S.  B.  No.  149—  Mr.  Norris.    Building 
commissions  in  counties. 

Am.  H.  B.  No.  22 — Mr.  Evans.  Blind 
relief. 

Am.  S.  B.  No.  100.    Mr.  Berry.  Ditch 
code. 


House   Committees   to   Which   Senate 

and  House  Bills  Have  Been 

Referred 

Am.  S.  B.  No.  124— Mr.  Norris.  To 
the  committee  on  benevolent  and 
penal  institutions. 

H.  B.  No.  472— Mr.  Thompson.  To 
the  joint  committee  on  taxation. 

H.  B.  No.  473— Mr.  Pearson.  To  the 
committee  on  military  affairs. 

H.  B.  No.  474— Mr.  Silver.  To  the 
committee  on  county  affairs 

H.  B.  No.  475— Mr.  Halstead.  To  the 
committee  on  banks  and  banking. 

H.  B.  No.  476— Mr.  Freeman.  To  the 
committee  on  appropriations  and  Fi- 
nance. 

H.  B.  No.  477— Mr.  Freeman.  To  the 
committee  on  judiciary. 

H.  B.  No.  478 — Mr.  Bryson.  To  the 
committee  on  Soldiers*  and  Sailors' 
Orphans'  Home. 

H.  B.  No.  479— Mr.  Brown.  To  the 
committee  on  common  schools. 


Committee  Reference    of  House     ana 
Senate  Bills  in  Senate 

S.  B.  No.  158 — Mr.  Agnew.     To  com- 
mittee on  cities. 

S.  B.  No.  159 — Mr.  Berry,  by  request 
To  committee  on  fees  and  salaries. 

S.  B.  No.  160 — Mr.  Agnew.  To  com- 
mrtte  on  county  affairs. 

S.  B.  No.  161 — Mr.  Busbey.    To  com- 
mittee on  judiciary. 

H.  B.  No.  168— Mr.  Miller  of  Stark. 
To  committee  on  cities. 

Sub.  H.  B.  No.  305 — Mr.  Chester.  To 
committee  on  public  health. 

H.  B.  No.  311— Mr.  Bing.     To  com- 
mittee on  schools  and  colleges. 

Am.  H.  B.  No.  281— Mr.  Evans.     To 
committee  on  public  health. 

H.  B.  No.  402 — Mr.  Swedersky.     To 
committee  on  judiciary. 

Am.  H.  B.  No.  280— Mr.  Evans.     To 
committee  on  public  health. 

Am.  H.  B.  No.  162— Mr.  Fouts.     To 
committee  on  roads  and  highways. 


Bills  Reported  Out  of  Committees  anc 
Up  for  Passage  in  Senate 

Am.   H.   B.  No.   104 — Mr.  Jones,    o: 
Trumbull.     Badges  of  honor. 

Am.  H.  B.  No.  29— Mr.  Miller.  Aban- 
donment of  utility  service. 

S.  B.  No.  131— Mr.  Archer.    Qualifi- 
cations of  teachers. 

Am.  H.  B.  No.  123— Mr.  Beaty.     At- 
torneys' fees. 

S.  B.  No.  28— Mr.  Davis.  Full  crews. 

Am.  H.  B.  No.  25— Mr.  Barnes.    City 
school  districts. 

Am.  H.  B.  No.  182— Mr.  Gordon,  of 
Logan.     Normal  schools. 

S.  B.  No.  149— Mr.  Norris.     County 
'building  commissions. 

Am.  H.  B.  No.  22— Mr.  Evans.  Needy 
blind. 

Am.  S.  B.  No.  100— Mr.  Berry.  Ditch 
laws. 
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Committee    Reference   of   House    and 
8enate  Bills  in  the  Senate 

H.  B.  No.  323— Mr.  Miller,  of  Stark. 
To  committee  on  State  Buildings. 

Am.  H.  B.  No.  262— Mr.  Hughes.  To 
committee  on  County  Affairs. 

H.  B.  No.  20 — Mr.  Hughes.  To  com- 
mittee on  Judiciary. 

Am.  H.  B.  No.  257 — Mr.  Bryson.  To 
committee  on  Agriculture. 

Am.  H.  B.  No.  255 — Mr.  Bing.  To 
committee  on  Judiciary: 

H.  B.  No.  237— Mr.  Green.  To  com- 
mittee on  Finance. 

S.  B.  No.  163— Mr.  Holden,  by  re- 
quest. To  committee  on  Public  Utili- 
ties. 


S.  B.  No.  164 — Mr.  Agnew.   To  com- 
mittee on  Judiciary. 

S.  B.  No.  165 — Mr.  Agnek.    To  com- 
mittee on  Judiciary. 

S.  B.  No.  166— Mr.  Hitter.    To  com- 
mittee on  Colleges  and  Universities. 

H.  B.  No.  271 — Mr.  Spidel.    To  com- 
mittee on  Finance. 

Am.  H.  B.  No.  259— Mr.  Winter.    To 
committee  on  Insurance. 

Am.   H.   B.   No.   307— Mr.   Griswold. 
To  committee  on  Agriculture. 

H.  B.  No.  315 — Mr.  Emery.    To  com- 
mittee on  State  Buildings. 

Am.  H.  B.  No.  445— Mr.  Scott.     To 
committee  on  Military  Affairs. 


S.  B.  No.  167— Mr.  Hitter, 
mittee  on  Finance. 


To  com- 
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NEW    INCORPORATIONS 

Bancroft  Factory  Building  Co.,  To- 
ledo, $100,000.  E.  H.  Emmenecker,  P. 
R.  Taylor,  M.  L.  Spooner,  F.  M.  Crip- 
pen,  C.  A.  Herbert. 

Akron  Beverage  and  Cold  Storage 
Co.,  Akron,  $100,000.  Walter  Gruner, 
Javob  Dettling,  Fred  Horix,  William 
T.  Henry,  William  H.  Evans,  Jr. 

Bader  Cafeteria  €o.,  Dayton,  $100,- 
000.  William  Bader,  Jacob  Bader, 
Henry  Bader,  Joseph  Bader,  Abe  Ba- 
der. 

Cleveland  Fireproof  Overall  Co., 
Cleveland,  $10,000.  William  Rothen- 
berg,  C.  Flanigan,  I.  E.  Guentzler,  D. 
M.  Findling,  C.  L.  Brueggemyer. 

Edick  Transfer  Co.,  Garretsville,  $3,- 
000.  R.  J.  Edick,  Caroline  Edick,  A. 
J.  Simpson,  C.  T.  Patch,  H.  S.  Robin- 
son. 

Fayette  Elevator  Co.,  Fayette,  $25,- 
000.  G.  K.  Acker,  F.  A.  Griffin,  L.  E. 
Connell,  E.  A.  Belding,  W.  F.  Spring, 
Daniel  Myers. 

Ford  Realty  &  Construction  Co., 
Cleveland,  $50,000.  E.  M.  Kossin,  Ed- 
gar R.  Bayer,  M.  B.  Pennell,  George 
O.  Willet,  L.  E.  Giel. 

International  Negro  Enterprise  Co., 
Akron,  $10,000.  J.  C.  Hulbert,  George 
Wesley,  Charles  Edmond,  James  H. 
McMullen,  George  M.  Franklin,  Bolder 
Davis,  Frank  M.  Hailstock. 

Keystone  Building  and  Loan  Asso- 
ciation, Cleveland,  $500,000.  J.  F.  Ma- 
nak,  Charles  V.  Dickerson,  Robert 
Ludwig,  Wm.  Koubsky,  J.  G.  Schmot- 
zer. 

Ldon  Development  Co.,  Akron,  $30,- 
000.  John  F.  Holchok,  Henry  W. 
Zahirsky,  Luka  Novak,  John  Slanta, 
Paul  Novak. 

Lake  Rubber  Co.,  Kent.  $10,000.  D. 
M.  Mason,  Wm.  A.  Cluff,  J.  P.  Mat- 
thews,  H.  G.  Sidnell,   Mary   Myers. 

Monroeville  Concrete  Co.,  Monroe- 
ville,  $10,000.  E.  W.  Armstrong,  C.  H. 
Beyer,  E.  E.  Scouton,  Grist  Hess,  F.  E. 
Hearson. 

McAllister-Hoffman  Co.,  Akron.  $10,- 
000.  George  P.  Hoffman,  P.  E.  McAl- 
lister. J.  E.  Swain,  Agatha  Boerner, 
McAllister,  Vida  P.  Hoffman.  (Real 
estate.) 


Reserve  Fuel  Co.,  Cleveland,  $20. 
000.    M.  F.  Crowe,  Geo.  J.  Markley. 

Heber  B.  Pfunder,  Alma  E.  Pfunder. 
Annamae  Crowe. 

Tebbe  Hardware  Co.,  Gibson  burg. 
$20,000.  J.  H.  Tebbe,  J.  W.  Tebbe,  A. 
E.  Klotz,  L.  F.  Tebbe,  Aaron  Barkhau. 

Universal  Carburetor  Lock  Co.,  Cin- 
cinnati, $25,000.  H.  Hugh  Rudolph. 
John  T.  Clark,  David  Lorbach,  Leon- 
ard Garver,  Jr.,  A.  B.  Ward. 

Vogue   Shop   Co.,    Springfield,    $10,- 
000.     Percy   H.   Rosenfleld,   Lew      M 
Tieman,  M.  M.  Levison,  Harry  Rosen 
field,  Sampson  H.  Rosenfleld. 

Wheeler  Radiator  and  Manufactur 
ing  Co.,  Cleveland,  $100,000.  B.  E 
Robertson,  L.  M.  Henders,  John  T 
Scott,  M.  C.  Byrnes,  M.  C.  Myers. 

Ward-Warner  Co.,  Cleveland,  $10, 
000.  Earl  C.  Ward.  Wilbur  G.  War 
ner,  Malcolm  V.  Vilas,  M.  C.  Haugh 
Hattie  Rothenberg. 

Wadsworth     Farmers'   Equity      Ex 
change  Co.,  Wadsworth,  $30,000.  Enos 
O.  Yoder,     Cloyd     Selberling,     D.   E 
Long,    A.   G.   Abbott,  Adolph   Schmid 
B.  W.  Rohrer,  R.  H.  Baker. 

Ye  Old  Mill  Co.,  Akron,  $50,000.     H 
A.    Herman,    E.    L.    Honeywell.    Wm 
Hoffman,       Lloyd       Jeffries,     Emma 
Benker. 

Ar-Em  Manufacturing  Co..  Dayton. 
$30,000.  Harry  Herman  Rau,  Abe  L. 
Malrson,  Rebecca  L.  Mairson,  Estaile 

E.  Rau,  Samuel  L.  Finn. 

Canton  Progressive  Realty  Co.,  Can- 
ton, $10,000.  J.  T.  Schenkel,  W.  B. 
Wilson,  H.  J.  Marlowe,  Ed.  Immel,  W. 
G.  Biery. 

Columbus  Sanitary  Wiper  Co.,  Co- 
lumbus, $10,000.     Morres  Beim,  Benj. 

F.  Levlnson,  L.  M.  Levinson,  Frank  S~ 
Monnett,  1.  Clark. 

Clermont  Suburban  Power  ft  Light 
Co.,  Amelia,  $2,000.  Frank  C.  Wil- 
liams, J.  M.  Cook,  C.  B.  Kergan,  G. 
W.  Hartwell,  L.  V.  Klester. 

Dominant  Manufacturing  Co.,  Day- 
ton, $10,000.  G.  L.  Buhrman,  D.  H. 
Brook,  A.  J.  Brook,  Florence  Olds 
Buhrman,  M.  R.  Margelis. 
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Guernsey  Land,  Timber  ft  Coal  Co., 
Cleveland,  $100,000.  Mark  A.  Cope- 
land,  F.  B.  Evarts,  Jas.  F.  Walsh,  K. 
Droege,  O.  E.  Schultz. 

G.  M.  Shoemaker  &  Co.,  Cincinnati, 
$15,000.  Charles  J.  Hunt,  G.  W.  Ben- 
nett, Norwood  J.  Utter,  A.  C.  Shat- 
tuck,  Kathleen  S.  Haines. 

Glenside  Amusement  Co.,  Cleveland, 
$5,000.  A.  W.  Halman,  Joseph  H. 
Deutsch,  Samuel  F.  Deutsch,  Sigmund 
H  aim  an,  E.  M.  Chaloupka. 

J.  Berman  Shoe  Co.,  Cleveland,  $35,- 
000.  Joseph  Berman,  Lizzie  Berman, 
William  Schuemacher,  Saul  L.  Ber- 
man, Myer  J.  Berman.  * 

Kemaka  Chemical  Manufacturing 
Co.,  Cleveland,  $200,000.  J.  A.  Smith, 
J.  W.  Smith,  D.  M.  Yarger,  D.  M. 
Turner,  A.  O'Donnell. 

Mooney  Art  Stone  Co.,  Akron,  $10,- 
000.  John  A.  Rampanelli,  George  S. 
Mooney,  Ernest  C.  Austgen,  Mrs. 
Phllys  Austgen,  Philip  C.  Austgen. 

Meyer  Suit  Case  Manufacturing  Co.. 
Toledo,  $10,000.  Sigmund  Sawyer, 
Aaron  Meyer,  H.  W.  Stark,  T.  Woos- 
ter,  M.  Siglow. 

Ohio-Kentucky  Candy  Co.,  Cincin- 
nati, $10,000.    Phillip  J.  Huber.  George 

C.  Richt,  Lucie  W.    Richt,    Elizabeth 
Huber,  Irene  Schreiner. 

Puritan  Ice  Cream  Co.,  Youngstown, 
$100,000.  Grover  Higgins,  Gardner 
Abbott,  Thomas  H.  Jones,  John  M. 
Garfield,  King  Tolles. 

Wade  Park  Drug  Co.,  Cleveland, 
$5,000.  A.  W.  Haiman,  Mrs.  Marie 
Greenbaum,  Nathan  S.  Greenfield, 
Morris  Treuhaft,  A.  Greenbaum. 

Welber-Weiss  Co.,  Columbus,  $25,- 
000.  Moritz  Weiss,  Joseph  N.  Weiss. 
Will  Welber,  Samuel  Weintraub,  Leo 
Fuerst. 

Aaron  Realty  Co.,  Cleveland;  $10,- 
000.  S.  I.  Powell.  F.  N.  Wheeldin,  N. 
L.  Harrington,  P.  Kuederle,  Morris 
Siegel. 

Corlett  Amusement  Co.,  Cleveland; 
$35,000.  Tony  A.  Strand,  Charles  A. 
Miller,  Frank  J.  Kubee,  Jaro  Belshan, 
Joseph  C.  Kaiser. 

Broadview  Savings  ft  Loan  Co., 
Cleveland;  $1,000,000.  Clayton  C. 
Townes,  W.  I.  Krewson,  E.  H.  Krueg- 
er,  M.  R.  Burnage,  H.  E.  Hibbert. 

Castalia  Elevator  ft  Supply  Co.,  Cas- 
ta Ha;   $15,000.     N.  P.  Nelll,  Elijah  C 
Witter,  S.  H.  White.  Mrs.  L.  A.  Beatty. 

D.  D.  White. 


City  Machine  ft  Manufacturing  Co., 
Cleveland;  $100,000.  Frank  W.  Green, 
Cyrus  Locher,  H.  S.  Sobul,  Catherine 
Carroll,  Robert  R.  Abbey. 

Consolidated  Clay  Products  Co.,  Can- 
ton; $1000.    C.  R.  Cross,  Paul  Keough, 

C.  A.  Alexander,  Trafton  M.  Dye,  I.  M. 
McDonough. 

ommercial  Sales  Co.,  Cleveland; 
$10,000.    L.  R.  Secord,  A.  S.  Palmer, 

D.  R.  Knisely,  M.  V.  Knisely,  H.  H. 
Allion. 

Dawson  Company,  Columbus;  $1000. 
Frank  J.  Dawson,  Donald  W.  Dawson, 
Loretta  Nolan,  M.  W.  Dawson,  Nathan 
Dawson.  (General  insurance  and 
loans.) 

D.  &  M.  Securities  Co.,  Cleveland; 
$1000.  Walter  R.  Denman,  Walter  E. 
Myers,  L.  M.  Harper,  Roland  E.  Rem- 
ley,  John  E.  Morris. 

Erie  Dyeing  ft  Processing  Co.,  Cleve- 
land; $100,000.  Fred  Desberg,  George 
Q.  Kesley,  M.  Bearnhardt,  A.  M.  Kel- 
ley,  C.  A.  Byrne. 

Ellsasser-Gedeon  Co.,  Cleveland; 
$15,000.  Charles  A.  Hyde,  Marie  Mc- 
Mahon,  E.  W.  Patterson,  George  Ell- 
sasser,  Joseph  M.  Gedeon. 

Hy-Grade  Realty  Co.,  Massillon; 
$50,000.  William  Koontz,  C.  J.  Hostet- 
ter,  Charles  Hostetter,  Henry  L.  Eck- 
ard,  Fred  Lonas,  Samuel  Rum  m  in  a. 

Legal  News  Publishing  Co.,  Cleve- 
land; $60,000.  Ratyh  C.  Karlovec, 
Walter  E.  Myers,  L.  M.  Harper,  P.  A. 
McCaskey,  Roland  E.  Remley. 

LaFayette  Co-Operative  Co.,  LaFay- 
ette;  $25,000.  George  E.  Helser,  E.  E. 
McElwain,  G.  C.  Arnold,  D.  Kinsey,  J. 
H.  Binkley. 

London  Leather  Shoppe  Co.,  Cleve- 
land; $15,000.  A.  M.  Green,  M.  I.  Hol- 
ben,  D.  R.  Folph,  Ida  A.  Folph,  Jacob 
Folph. 

Petroleum  Refining  Co.,  Cincinnati; 
$250,000.  A.  W.  Williamson,  Allison 
Bishopric,  W.  P.  Rogers,  W.  M.  Tur- 
ner, R.  S.  West  fall,  H.  L.  Denning. 

McCann-Harrison  Co.,  leveland ;  $10.- 
000.  H.  P.  McCann,  James  M.  Harris- 
on, George  Q.  Keeley,  C.  A.  Byrne,  A. 
M.  Kelley. 

*  McDonald  Oil  ft  Gas  Co.,  Youngs- 
town; $200,000.  John  T.  Harrington. 
Union  C.  DeFord.  Clyde  W.  Osborne, 
J.  W.  Blackburn,  Wallace  F.  Judd. 

Purity  Ice  Cream  Co.,  Springfield; 
$40,000.  Orval  A.  Trout,  Volney  F. 
Trout,  Walter  K.  Weimer,  Calvin  A. 
Trout,  Allan  A.  Notte. 
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"  Reserve  Homes  Co.,  Cleveland;  $20,- 
000.  B.  F.  Rideo,  Judson  Irael,  I.  E. 
Guentzler,  C.  L.  Brueggemyer,  C.  Flan- 
Igan. 

Shaeffer- Weaver  Co.,  Akron;  $60,- 
000.  G.  S.  Shaeffer,  W.  E.  Shaeffer, 
Ross  Shaeffer,  L.  O.  Weaver,  Maud 
J.  Weaver. 

Southwlck  Candy  Co.,  Cleveland; 
$25,000.  N.  D.  Sample,  B.  D.  South- 
wick,  Oliver  Pitts,  K.  A.  Harrison,  C. 
L.  Cottaro. 

Western  Reserve  Music  Co.,  Cleve- 
land; $50,000.  Orlof  T.  Brown,  T.  W. 
Kearns,  Fred  R.  Shattuck,  E.  E.  Rod- 
way,  J.  H.  Orgill. 

Art  Embroidery  &  Trimming  Co., 
Cleveland,  $6,000.  William  Cray,  Abe 
Frank,  Nathan  Newman,  Eva  Frank, 
Tillie  Newman,  Esther  Spielman,  A. 
Gold. 

Church  Funeral  Co.,  Columbus, 
$100,000.  J.  W.  Freeman,  J.  C.  Brown. 
H.  H.  Blackwood,  G.  I.  Mackey,  Chas. 
L.  Resch. 

F.  ,M.  Cawrse  Tire  &  Supply  Co., 
Cleveland,  $10,000.  F.  M.  Cawrse,  Jos. 
H.  Ackerman,  Fred  E.  Wirtshafter,  E. 
M.  Stevenson,  J.  French. 

Forest  City  Calendar  Co.,  Cleveland, 
$1,000.  T.  Vollmer,  A.  J.  Pejsa,  Harry 
L.  Deibel,  L.  M.  Sewell,  Edward 
Younger. 

Federal  Advertising  Co.,  Toledo, 
$10,000.  John  B.  Randall,  Scott  A. 
Robeson,  Edna  M.  Randall,  Margaret 
W.   Baddely.   Shelbourne  R.  Robeson. 

General  Power  Construction  Co., 
Cleveland,  $10,000.  Wm.  H.  Gillie, 
Hervey  E.  Miller,  George  C.  Hansen, 
William  H.  Chapman,  E.  E.  Brooks. 

Greenville  Warehouse  and  Storage 
Co.,  Greenville,  $1,000.  J.  E.  Hunter. 
L.  Kasson,  Albert  Pilliod,  Joseph  Mc 
Mahon,  Charles  E.  Pilliod. 

Harmount  and  Woolf  Tie  Co.,  Chil 
licothe,  $75,000.  Timmons  Harmount 
Harry  Harmount,  Arthur  Harmount 
N.  P.  Clyburn.  John  P.  Phillips,  Jr. 

Industrial  Protective  Co.,  Dayton 
$50,000.  A.  R.  McLean,  L.  Miller,  E 
W.  O'Hare,  J.  J.  Lynch,  W.  S.  Mc 
Connaughey. 


Lyons-Hirtler  Co.,  Columbus,  $2,500. 
W.  E.  Haswell,  I.  V.  Lyons,  A.  J.  Hirt- 
ler,  George  S.  Long,  D.  C.  Throckmor- 
ton.    (Real  estate.) 

Mills  Transportation  Co.,  Mentor 
Special  District,  Lake  County,  $50,000. 
Paul  E.  Hutchinson,  Frederick  L. 
Leckie,  Theo.  C.  Robinson,  L.  C.  Hlns- 
lea,  B.  M.  Parker. 

Messinger  Chocolate  &  Confection- 
ery Co.,  Toledo,  $50,000.  Charles  H. 
Messinger,  Ralph  M.  Messinger,  Wal- 
ter G.  Kirkbride,  John  M.  McCabe,  U. 
G.    Denman. 

North  American  Sales  Co.,  Green- 
ville, $5,000.  J.  E.  Hunter,  Robert  J. 
Meguiar,  L.  Kasson,  Albert  Pilliod, 
Charles  E.  Pilliod. 

Saw  Sharpening  &  Brazing  Co., 
Cleveland,  $5,000.  R.  H.  Hunter,  John 
J.  Flnnegan,  Ralph  W.  Edwards,  Cor- 
inne  AUshouse.  A.  K.  Strong. 

Spotless  Shrinker  Co.,  Cleveland, 
$50,000.  Albert  Bray,  Charles  T. 
Dougherty,  Albert  H.  Fleck,  Edgar  R. 
Shields,  Charles  C.  Owens. 

Increases 

Rex  Brass  Co.,  Cleveland,  $1,000  to 
$10,000. 

J.  P.  Gordon  Co.,  Columbus,  $500,000 
to  $1,000,000. 

Kenney  Foundry  Co.,  Mansfield, 
$20,000  to  $100,000. 

Ozersky  Bros.  Baking  Co.,  Youngs- 
town,  $25,000  to  $225,000. 

Prasse  Lumber  Co.,  Cleveland,  $50,- 
000  to  $60,000. 

Urbana  Packing  Co.,  Urbana.    $150, 
000  to  $500,000. 

Edgefield  Coal  Co.,  Canton;  $50,000 
to  $200,000. 

Import  Drug  Specialties  Co.,  Cleve- 
land; $100,000  to  $200,000.   , 

Standard  Car  Wheel  Co.,  Cleveland ; 
$175,000  to  $275,000. 

Holgate  Grain  &  Supply  Co.,  Hoi* 
gate,  $15,000  to  $40,000. 

Decrease 

A.  Schmidt  Jr.  &  Bros.  Wine  Co.. 
Sandusky:  $300,000  to  $75,000. 
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